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TRIBUTE  OF  RESPECT 

To  THE  Memory  of  the  late  Attorney-General,  JtlARior* 
A.  Baldwin,  deceased. 


Montgomery,  March  1,  1S66. 

A  meeting  of  the  members  of  the  Bar  of  the  Supreme 
Court  was  held  on  the  morning  of  the  22d  ult.,  pursuant 
to  previous  notice,  in  the  court-room,  Hon.  William  P, 
Chilton  presiding  as  chairman,  and  J.  W.  Shepherd  acting 
as  secretary.  The  chairman  having  stated  the  object  of 
the  meeting,  Hon.  Jna.  D.  Plielan  offered  the  following 
resolutions,  and  moved  their  adoption  : 

"  Whereas,  it  has  pleased  Almighty  God,  since  the  last 
term  of  this  court,  to  remove  from  our  midst  Marion  A. 
Baldwin,  with  whom,  as  the  able  and  admirable  Attorney 
General  of  the  State  of  Alabama,  we  have  been  associated 
for  so  many  years  : 

"  And  tvhcrcas,  we  deem  it  both  a  duty  and  a  melancholy 
pleasure  to  offer  some  becoming  tribute  of  respect  to  the 
memory  of  one  whom,  while  living,  we  valued  and  ad- 
mired so  much,  not  only  for  his  learning,  diligence,  and 
great  efficiency  as  a  public  officer,  but  also  for  those  at- 
tractive qualities  which  eminently  distinguished  him  as  a 
man  and  a  companion  : 

'■^Therefore,  be  it  resolved,  by  the  Bar  of  the  Supreme 
Court  of  Alabama  now  assembled — 

"  1.  That  in  the  death  of  the  late  Attorney  General,  the 
State  has  sustained  the  loss  of  a  public  officer  deservedly 
distinguished  for  professional  learning,  skill,  and  fidelity, 
whose  solid  talents,  ripened  by  long  experience,  and  adorne<l 
with  so  much  candor  and  amenity  of  manner,  had  for  many 
years  commanded  the  admiration  and  confidence  of  the 
Bar,  the  courts,  and  the  country. 
•    "2.  That  while  we,  in  comm£)n  with  the  country,  de- 
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plore  the  loss  ot  so  valuable  a  public  officer,  it  is  as  an  as- 
sociate and  friend  thdt  we.  his  professional  brethren,  feel 
his  loss  most  severely.  Few  men  had  so  many  friends,  or 
friends  so  warmly  attached  ;  and  the  cause  of  this  was  found 
in  the  fact,  that  he  himself  was  of  a  most  kind  and  genial  na- 
ture, and  very  steady  and  active  in  his  friendships.  He  was  a 
man  prudent  and  cautious,  yet  firm  and  decided ;  warm  in 
his  affections;  genial  in  his  temperament ;  exact  and  punc- 
tual in  the  discharge  of  all  his  duties  ;  liigh-toned,  honora- 
ble, and  patriotic  in  all  his  purposes.  The  death  of  such 
a  man  is  a  just  occasion  for  sorrow. 

"  3.  That  we  deeply  sympathize  with  his  famil}^  and 
friends  in  their  bereavement,  and,  as  a  public  token  tliereof, 
we  will  wear  tlie  usual  badge  of  mourning. 

"  4.  That  the  Supreme  Court  be  respectfully  requested, 
by  the  Chairman  of  this  meeting,  to  allow  a  copy  of  these 
resolutions  to  be  spread  on  the  minutes  of  the  court ;  and 
that  a  copy  of  them  be  communicated,  by  the  secretary, 
to  the  widow  of  the  deceased." 

The  resolutions  were  unanimously  adopted,  and  were 
presented  to  the  Court,  on  its  meeting  at  a  later  hour  in 
the  morning,  by  the  Chairman.  In  responding  to  the  ap- 
plication. Chief  Justice  Walkek  delivered  the  following 
remarks  : 

"My  acquaintance  with  the  late  Attorney-Gereral,  Ma- 
rion Augustus  I'aldwin,  connnenced  in  ISlo,  and  continued 
up  to  his  death.  This  long  acquaintance,  which  was,  for 
the  greater  jiart  of  the  time,  intimate  and  familiar,  and 
often  assumed  a  conlidential  character,  enables  me  to  speak 
of  him  with  greater  particularity  than  is  usual  on  such 
occasions.  I  shall  therefore,  perhaps,  say  more  than  will 
be  appropriate  for  the  usual  publication  in  our  Reports. 

"lie  was  born  on  theJoth  August,  1SI3,  and  died  on 
the  10th  August,  ISGo,  being  lifty-two  years  and  three 
days  ohl.  Death  found  him  but  little  past  the  meridian 
of  life,  in  the  full  maturity  and  unini])aired  vigor  of  fine 
intellectual  faculties,  and  in  the  zenith  of  his  capacity  for 
usefulness  to  his  friends,  his  tamily,  and  his  country.  Green 
oounty,  Georgia,  was  the  place  of  his  nativity ;  but   he 
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was  brought  by  his  parents  to  Montgomery  county,  Ala- 
bama, in  1816,  when  about  three  years  of  age,  and  in  that 
county  thenceforward  continued  to  reside  up  to  the  time 
of  his  death.  He  was  educated  at  the  University  of 
Alabama,  receiving  his  degree  of  Bachelor  of  Arts  in  1835, 

.  and  that  of  Master  of  Arts  about  1840.  He  was  thus,  em- 
phatically, an'Alabamian  .-  was  reared,  educated,  lived,  and 

■  died,  in  Alabama.  He  commenced,  and  for  some  time 
prosecuted  the  study  of  the  law,  in  the  city  of  Montgomery, 
with  the  Hon.  John  A.  Campbell,  recently  an  Associate 
Justice  of  the  Supreme  Court  of  the  United  States,  and 
the  Hon.  George  G-oldthwaite,  som.e  time  the  Chief 
Justice  of  the  Supreme  Court  of  Alabama  ;  and  continued 
the  study,  until  his  admission  to  the  Bar  in  1S36,  with  the 
Hon.  Benjamin  Fitzpatrick,  his  uncle,  at  the  residence  of 
that  distinguished  gentleman  in  Autauga  county.  He 
commenced  the  practice  of  his  chosen  profession  in  the 
city  of  Montgomery,  meeting  with  immediate  success;  and 
his  pursuit  of  it,  in  the  same  place,  with  industry  and 
ability,  was  arrested  after  the  lapse  of  nearly  thirty  years, 
only  by  the  stern  and  inexorable  mandate  of  death.  He 
was  for  some  time  in  partnership  with  the  lloii.  Jas.  E. 
Belser,  whose  talents  and  virtues  so  much  adorned  the  Bar 
of  the  State,  and  elicited  so  much  of  popular  admiration 
and  love,  and  whose  death  liis  friends  and  acquaintiuices 
have  not  yet  ceased  to  lament.  Afterwards,  and  at  the 
time  of  his  death,  he  was  in  partnership  with  the  Hon. 
Abram  Martin  and  P.  T.  Sayre,  Esqr.,  who  survive  to  re- 
gret his  loss. 

"  First  elected  Solicitor  by  the  General  Assembly  at  the 
session  of  18-4:3-4,  he  became  Attorney  General  of  the 
State  by  the  removal  of  the  seat  of  government  to  Mont- 
gomery in  1847  ;  and  was  i-egularly  re-elected,  at  the  ex- 
piration of  each  term  of  olhce,  up  to  the  time  of  his  death, 
but  was  not  appointed  an  ofHcer  of  the  Provisional  Gov- 
ernment which  was  established  in  Julv  last.  He  was  the  old- 
est prosecuting  officer  in  the  State,  and  had  been  a  prosecut- 
ing officer  longer  than  any  other  man  ever  has  been  in  this 

•  State  ;  thus  demonstrating  that  he  possessed  a  capacity 


1-2         •  TRIBUTE  OF  RESPECT 

and  fitness  for  the  office  of  so  high  an  order,  and  discharged 
its  duties  with  so  much  fidelity  and  ability,  as  to  overcome 
the  spirit  of  change,  which,  to  tlie  public  detriment,  has 
characterized  the  State  in  the  selection  of  officers  eon- 
nected  with  the  administration  of  justice.  He  entered  upon 
his  duties  as  Attorney  General  in  the  Supreme  Court,  at 
its  January  term,  1S4S  ;  and  from  that  time  his  clear  and 
lucid  arguments,  and  elaborate  array  of  authorities,  were 
the  useful  helps  of  the  Court  in  tlie  administration  of  the 
criminal  law.  His  briefs  and  arguments  in  State  cases^ 
which  will  be  found  in  26  or  27  volumes  of  our  Reports, 
commencing  with  the  13th  volume  Alabama  Reports,  Xew 
Series,  will  long  attract  the  attention  of  the  student,  who 
will  often  be  c-ompelled  to  pause  and  pay  a  merited  tribute 
to  the  thoroughness  of  his  learning  in  the  criminal  lawi 
the  carefulness  and  industry  of  his  research,  and  liis  clear 
and  accurate  perception  of  the  legal  points  presented  by 
each  case.  In  so  lono;  a  course  of  able  arfrumentation  of 
questions  of  criminal  law,  tracing  its  principles  Ijack  to 
their  sources  in  the  ancient  connnou  law,  and  noting  the 
changes  which  have  been  eflected  by  improving  civihzcition, 
constitutions,  and  statutes,  he  has  contributed  mucli  to  the 
moulding  of  the  criminal  jurisprudence  of  tlie  8t;ite,  and 
to  its  amelioration  and  improvement.  His  intellect  and 
learning  tluis  impressed  on  the  penal  laws  of  the  State,  and 
his  name  thus  identified  with  the  numerous  cases  extending 
through  so  long  a  period  of  time,  his  fame  has  an  enduring 
memorial,  his  learning  and  ofP.cial  fidelity  a  permanent  tes- 
timonial, and  his  professional  character  is  ensln'ined  in  the 
annals  of  one  branch  of  the  law. 

"  His  career  as  Attorney  General  conmienccd  when  tlie 
bench  of  ilie  Supreme  Court  was  composed  of  Henry  W. 
(Jlolliei-,  Chief  Justice,  and  E.  S.  Dai'gan,  and  ^^'illianl  P. 
Chilton,  -Vs-^ociates  Justices  ;  and  continued,  without  inter- 
ruption, I'oi'  a  peiiod  of  more  than  eighteen  years,  dui'ing 
which  time  the  bench  was  filled,  under  dii!er(M!t  or- 
ganizations, l)y  Ilemy  W.  Collier,  E.  S,  Dargaii,  AV.  P. 
Chilton,  Sihis  Parsons,  Daniel  ("oleman,  1).  (j.  Ligon, 
George    Gohlthwaite,    John  D.   Plielan,   Lyman  Cibbons^ 
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•S.  F.  Rice,  A.  J.  Walker,  Geo.  W.  Stone,  and  R.  W.  Walker. 
What  a  striking  exhibition  of  the  mutability  of  human 
life,  human  associations,  and  human  fortunes,  is  afforded  by 
this  brief  review  of  the  connection  of  our  deceased  friend 
fwith  the  Supreme  Court !  Through  how  many  different 
organizations  of  the  bench  did  he  live  and  discharge  his 
•official  duties !  How  many  Judges  who,  from  this  high  seat 
of  justice,  heard  his  arguments,  ■  and  whose  spirits  com- 
-muned  with  his  in  its  love  of  justice  and  respect  for  the 
-majesty  and  dignity  of  law,  preceded  him  to  the  tomb! 
Through  all  these  changes,  he  enjoyed,  not  only  the  res- 
opect  and  confidence,  but,  as  it  is  believed,  the  personal 
friendship  of  the  Judges.  His  reputation  as  a  profound 
criminal  lawyer,  and  as  a  faithful,  industrious,  honest,  just, 
iind  humane  officer,  will  survive  as  long  as  our  Reports  are 
preserved;  and  his  virtues  as  a  man,  and  his  inestimable 
worth  as  a  friend,  will  be  cherished  as  long  as  the  hearts 
of  those  who  were  associated  with  him  in  the  administra- 
tion of  law  in  this  tribunal  shall  pulsate.  What  a  compli- 
ment to  him  as  a  man  and  an  officer— what  a  demonstra- 
tion of  his  virtues,  his  amiability,  his  honorable  and  gen- 
tlemanly bearing,  his  purity  of  character,  and  the  stead- 
-fastness  of  his  friendship,  is  afforded  by  the  fact,  that  he 
^enjoyed  the  friendly  regard,  respect,  and  confidence  of  so 
many  Judges,  in  the  intimacy  and  closeness  of  the  contaet 
produced  by  their  official  relations ! 

"Marion  A.  Baldwin  was  a  man  of  clear  and  perspicuous 
intellect,  remarkable  for  his  strong  common  sense  and  prac- 
'tical  judgment.  He  was  possessed  of  fine  reasoning  capa- 
city, and  had  powers  of  language  and  illustration  abun- 
<dantly  adequate  to  the  correct,  orderly,  and  forcible  ex- 
pression of  his  ideas,  and  the  development  and  array  of  his 
arguments.  He  was  gifted  with  a  genial  humor,  which, 
■controlled  by  good  taste  and  good  judgment,  enlivened  his 
arguments,  -without  impairing  the  dignity  of  his  speech, 
and  which,  with  the  concurrence  of  other  qualities,  made 
him  an  interesting  and  entertaining  companion.  Study 
and  long  experience  gave  him  great  proficiency  in  the 
►knowledge  of  the  > criminal  lav?,  and  skill  and  prom*:^tn  .:£ 
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in  the  application  of  its  principles ;  and  by  the  aid  of  these 
acquirements  he  was  very  effective  in  the  forensic  contests 
which  occuiTed  in  his  peculiar  department  of  nisi  prints. 

"  His  social  qualities  were  of  a  high  order.  He  was 
warm,  confiding,  true,  and  steadfast  in  his  friendship,  and 
possessed  a  remarkable  capacity  for  attacliing  others  by 
ties  that  were  rarely  broken.  The^  enduring  adhesiveness 
of  the  attachments  vvhich  he  elicited  is  aptly  illustrated  by 
a  fact  stated  by  himself.  Whenever  he  was  a  candidate 
before  the  General  Assembly,  he  found  among  the  mem- 
bers his  University  associates,  never  less  than  five,  and 
never  failed  to  receive  their  unanimous  support  in  spite  of 
the  political  antagonisms  which  intervened. 

"  He  was  the  contemporary  and  classmate  at  the  Univer- 
sity of  C.  C.  Clay,  Jr.,  L.P.  Walker,  A.  B.  Meek,  James  D. 
Webb,  Frank  Beck,  Jere.  Clemens,  George  D.  KShortridge, 
Thomas  A.  Walker,  and  several  other  distinguished  gentle- 
men, whose  friendship  for  him,  it  is  believed,  was  never  in 
any  instance  interrupted,  until  the  golden  chainvvas  for- 
ever severed  by  death. 

*'  Our  deceased  friend  seemed  never  ambitious  of  distinc- 
tion as  a  politician.  He  sought  no  honors,  save  those  which 
his  profession  gave.  He  was  firm  in  his  political  convic- 
tions, and  decided  in  the  expression  of  them  ;  but,  at  the 
same  time,  he  was  charitable  and  tolerant  towards  others, 
and  received  in  turn  a  reciprocity  of  charity  and  toleration, 
his  associations  and  friendships  being  but  little  disturbed 
by  political  antagonism. 

"As  the  constitutionally  appointed  adviser  of  the  officers 
of  the  Executive  Department  of  the  State  Government,  the 
duties  of  the  Attorney-General  were,  for  the  last  four  or  five 
years,  arduous  and  important.  Plis  opinions  were  prepared 
with  great  care,  and  after  thorough  examination  and  delib- 
eration. They  v;ere  able,  and  received  in  every  case,  it  is 
believed,  the  acquiescence  of  the  officer  asking  his  advice. 
It  is  apparent  from  these  opinions,  that  the  reliability  of 
his  judgment,  and  the  accuracy  of  his  learning,  were  not 
confined  to  the  criminal  law.  He  stated  not  long  before  his 
death,  that   these  official   opinions  were-  preserved ;  and 
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their  ability  and  usefulness,  when  like  questions  again  arise, 
will  probably  demand  their  publication  at  some  future  day. 

"  He  was  married  in  June,  1S43,  to  Miss  Celia  Fitzpat- 
rick,  whom,  with  nine  children,  he  leaves  surviving  him. 
The  members  of  this  Court  join  the  gentlemen  of  the  Bar 
in  expressions  of  condolence  and  sympathy  to  the  bereaved 
widow  and  children. 

"  Our  brother  lawyer,  our  genial  companion,  our  true 
and  trusty  friend,  is  gone.  We  shall  not  again  hear  his 
voice  in  the  forum,  or  in  the  social  circle.  While  we  lament 
his  death,  and  cherish  his  memory,  let  us  strive  to  imitate 
hia  virtues,  and  emulate  his  usefulness  ;  and  especially  let 
US  be  to  each  other,  as  he  was  to  us,  charitable,  kind,  and 
forbearing." 

"  It  is  ordered  by  the  Court,  that  the  resolutions  be  en- 
tered on  the  minutes," 
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])EAX  r.s'.  BEAN'S  ADM'R. 


[jjii.r.  IN'  ix,>riTV    ¥(i\i  A<T('i:xi-.  rAKiiTiuNT,  .VXD  i>L'^r;;ir.c'iiox  or  th: 


!.  JJiiltifdrionKti'.;^. — X  liill,  lili'd  by  a  widow.  joiiM^y  -\\  it!i  ]ier  only  c]::ld 
iiy  lU'V  Ihsv  l!usl)a)ul,  rii;ai:is;  tIk^  admini-^trator  ar.d  h'.irs-af-Iaw  ot"  hrv 
secoiul  iiiisl)ai)d,  asking;  an  aecoimt  t>.t'  the  hire  of  cfi'tain  slaves,  in 
Avliicli  tiie  widow  ha<l  u  lil'e-esrate  at  tlie  lime  of  her  lirsr  nuuriage, 
dnrin;;'  TiU'  |ii'viod  of  her  si'^-ond  hushand's  iKi>yes>ioii  of  tlu'iii,  a  jiai'li- 
1i)ii  of  t1;o  slaves  hetween  hv'r  ar\d  h(;r  ehild,  and  the  reiovny  <d'  her 
disrrihuti V(.'  sliare  of  lier  <i'coiid  imsoaud's  e.^UUe. —  is  iniillifarioiis, 
sisiee  ir  assvris  sf;ia;ati' and  uis!l:)et  ri^ulils,  in  v.liirli  the  cniplainiiiits 
have  no  conunr.niiy  of  infcrest. 

■2.     j'^is„lis!-:(ll    fur     :i:nl;>j'(rri.'nsii(:is. Allll<>l!i;ll      1ho     ci'.aiKT-llfir     s-.ddom 

should,  he  iieverrhtdi'ss  may,  siu;  -iponfr,  dis;iii.-.s  a  hill  fur  mukifari- 
otisiicss;  and  if  the  otijectiou  really  t_-.\i.-t.s,  die  aiipellat.-  eoari  will 
Jud  re\'erse  his  decree. 

Appeal  from  tlie  Chnncery  Cuurc  ot  rikc. 
Heard  before  the  IIou.  Wade  Keve.«;. 

The  faets  of  this  case,  as  disclosed  l)y  the  averments  ol 
the  bill,  are  these  :  Alley  Kiley  died,  in  lS:i9,  in  Autau<!;a 
couiitv,  Alabama  ;  and  bv  his  last  will  and  testament,  which 
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v.'as  duly  admitted  to  probate  after  Lis  death,  devised  and 
bequeatlied  to  Ins  widow,  Mrs.  Dorcas  I'ijey,  a  life-estate 
in  all  his  property,  consisting  of  lands  and  slaves.  The 
estate  was  duly  administered,  and  the  property  passed  into 
the  possession  of  the  widow,  who,  in  IS4.0,  married  one 
Jackson  Mallet.  I\[allet  died  in  1S4-5,  intestate,  'deavin^ 
no  property  of  much  value,  except  the  life-estate  of  said 
Dorcr^s  in  said  slaves,  and  another  slave  purchased  by  her, 
prior  to  her  marriage  with  him,  vrith  the  proceeds  (»f  her  said 
life-estate :"  his  widow  and  an  only  child  by  her,  Charles 
Malk't,  being  the  distributees  of  his  estate.  In  1--4G,  the 
widow  married  one  Alexander  Bean,  having  in  her  posses- 
sion all  tiiL'  slaves  which  she  had  received  under  the  will 
of  her  firsi  husband,  together  vrith  some  other  property, 
which  had  been  purchased  with  the  proceeds  of  r'neir  lal.tor  ; 
all  of  wliich  went  into  the  possession  of  said  iJoan  on  his 
marriag'.';  and  Avere  used  and  enjoyed  by  him  u[)  to  the  time 
of  his  (h'ath,  which  occurred  in  lS-)-5. 

In  M.irch.  15-57,  Mrs.  Durcas  Bean  and  Charles  ^.Tallet 
filed  their  bill  acainsx  the  p<'rsonal  represeiitatives  and  heirs- 
at-law  of  said  ^liexar^der  Bean  ;  alleu-inuf,  in  addition  to  the 
facts  aljove  stated,  tliat  the  marital  rights  of  Jacks(jn  I\[al- 
let  attached  to  the  properly  iii  which  the  said  Dorcas  had 
a  life-estate  at  the  time  of  her  marriLiae  with  him;  that 
his  estate  had  never  been  sertled  arid  distril)uJed,  but  h;id 
remained  togetlu'r  undivided,  and  v.  as  ready  for  scrik'inent ; 
that  tlie  respecti^■e  interests  of  the  compkun.-ints  in  said 
estate  h;:d  never  been  ascerrrdn.-d  orse;  apart  to  tlieni,  but 
tlie  entire  un.d.;\ided  [••i'o[»'.':Ty  Lad  Ijeei.  usd  i\\\d  vuiuycd 
l>y  s;:id  Jiean  durincz-  his  nj;n';-iai::e  \virhsaid  ])()rc;is;  and 
tha*  said  B"an*s  n:arit;d  riiiLts  !;ad  nev"r  attacla'd  to  said 
pri'p-r:\',  liecjiusc  ju'  L;i'l  n<'\-er  redtuced  io  yn^M'ssum  any 
pai'ticuau'  a>;'i';'taiiUHl  pui'ii;>n  tlicriM.if.  Tlie  prayer  of  tlie 
ILL  was,  tLat  the  personal  reru'esi  ;itativ('  of  sa-id  Bx'an  '•  be 
rei^vLreil  to  acc<junt  L.ir  tLe  Lire  ol'  said  li:i?-cstate'  slaves 
durini;-  tLe  time  said  liean  L:il  tLeui  in  Lis  posse.-sion, 
rect'ivimr  and  apMrupriatiwij:  tlicirLire;  also,  tiiat  tlie  said 
s'aves,  wirL   tlie  otlier  proj)erty  purcLased  with  the  pro- 
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cct'ds  tlu'rcoi',  l.)u  divided  hctweeii  coinpi;iiii;ints,  and  the 
riirht  to  flu;  .^'lii'iro  of  t'.'ich,  wlion  a'^eert;iined,  bu  vested  in 
tlituii  res])C(;i  ivcly,  aeeording  to  the  terms  of  said  Kiley's 
wri],  and  rlie  law  i;uverninu-  th(!  (]istril)ution  of  tiie  same, 
as  part  of  the  osi;;Ue  of  said  Malh't ;  also,  tliat  complain- 
ant I )(.<'.•  CIS  be  decreed  her  ])ort;'.)n  of  tlie  (.'state  of  said 
r>eai;i,  and  for  snch  other  and  i'uriher  relief  as  the  nature  of 
com[iliinants'  case  may  I'l'ipiire." 

The  ch;mce]lor  dismissed  the  bill,  sua  i^pontc,  for  multi- 
fariousness ;  and  his  decree  is  here  ass.igned  as  error. 

rroii  J:  r>rLT/irK,  for  nppeH;',u!:s.  ^ 

11.   \\.  IIiLLiA!;!),  co..iir<i. 

A.  J.  ■\VALKK1?,  C.  J.— One  of  the  objects  of  this  bill 
is  to  reeowr  t;:e  iiltore^t  ol  DorcjiS  I'eaii  in  tlio  estate  of 
licr  dec;  a>ed  liii>b;;]id,  Ah'x^i.tider  ]].';m.  In  that  branch  of 
the  c;ise,  (.'harL'S  J'.[;iik't,  t!ie  co-conii>uunaut  of  Dorcas 
Dean.  i:as  not  t'.ie  sIiLiiirest  interet'-t,  and  he  lias  no  connec- 
tion with  if".  Viyi'  iht'  piii'poses  of  this  opinion,  we  will 
coneedi/  to  tlie  coni[)lainants,  without  decidini;'  the  (jues- 
tion.  th;it  upon  (lie  fact--  idiei^'ed  tlie  tw«>  '"oniplaiiiaiits  were, 
as  (]i>nab;;tee-  of  the  estate  of  3:Ialier.  vested  with  U  joint 
owner-di![»  in  tiie  i)ir>peiiv,  v\'hich  was  or'ain;dly  derived 
from  the  t  state  of  llil-.'y,  and  the  a;jcessions  to  it.  This 
beiuLi'  coiH'eded,  the  coiiipliiinant  Cij.-nh'S  -'L;l;et  ntav  liave 
a  ri:.,!a"  lv>  reco\-(  r  from  the  esiat''  of  i\fjn  for  the  ttse  of 
hJN  iiiuicty  of  the  pronci-ty.  ■  Ibit  liie  other  comp.lainant, 
]>oi\;,'->  i;t  ;!!!,  r;;!i  iiii\  e  no  siieli  r'li'.t  ;  !or.  !iy  tlie  marriacre 
in  l--f<).  tM  ,\hxander  iJeaii,  uuil  I'.a;  rc'luiiion  to  posses- 
.-ioii  Uy  ihi'.  hi;>i:;Mid,  tiie  lal  fer  b;  c;. me  cntilliMl  to  his  wife's 
pi-rM.'i.ahy,  and  c  >  the  usui'i'i;(;t  (>f  h.u"  ri/al  estate  durinir 
tlie  co\"vrtii;'e.  It'  she  had  a  separate  estate  in  the  pro[H:rtv, 
(which  1  lie  ill!!  does  iKjt  show.)  it  is  not  aiieeted  i)v  our 
mariied  woman's  laws,  and  the  husband's  represeutaiive 
wouhl  not  be  respi.ns'lde  to  her  for  the  incmue,  rents,  aiid 
]irofns,  which  she  ii.-id  ],)ermilted  him  to  receive  durint^  tlie 
coverture, —  fi^'jjrr  v.  ll^jtcr,  2'J'  Ala.  2-il.    There  is  no  point 
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of  view  in  which  Dorcas  Bean  is  interested  in  the  recovery 
tor  the  use  by  her  husband  of  the  pro^XBrty  which  she  and 
lier  co-coniplainant  liad  at  the  time  of  her  niarriaue;  and 
the  same  tiling  is  true  as  to  property  procured  with  tlie 
proceeds  or  income  during  the  marri^age.  There  is,  there- 
fore, not  the  sligiitest  interest  in  lyorcas  Bean,  so  far  as  tlie 
right  -of  her  co-complainant  to  recover  for  tlie  use  of  the 
joint  pro}>erty  is  concerned.  The  bill  seeks  nothing  so  far 
as  the  property  itself  is  concerned  ;  for  it  is  in  the  posses- 
sion of  Dorcas  Bean,  and  does  not  seem  to  be  even  claimed 
by  the  heirs  or  re^prescntatives  of  Bean's  estate. 

The  bill,  then,  tloes  not  make  out  a  case  of  any  commu- 
nity of  interest  in  the  two  complain^uits,  but  is  designed  to 
enlurce  rights  distinct,  unconnected,  and  having  no  relation 
to  eacli  oiliei",  and  nor  such  as  to  njake  it  even  a  matter  of 
con\enience  to  consider  them  together,  ►'^uch  a  bill  is  nml- 
tifarious. 

[::!.]  it  is  objected,  t]j;:t  tlio  chancellor  dismissed  the  bill 
ior  midtifariousness  in  the  absence  of  a  demurrer.  It  is 
rarely  a  Ivisable  that  a  clirmeeijor  should,  sua  sjioiifr^  dismiss 
a  bill  for  such  a  cause;  still,  this  court  has  decided,  tiiat  he 
rna}'  do  so,  and  that  the  decree  will  not  be  i-eversed,  if  the 
objection  really  exists. — Fclder  r.JJacis,  17  Ala.  41  S.  The 
decision  referred  to  is  well  sustained  by  the  aurhoiities,  and 
Ave  itre  content  to  ahide  by  it. —  1  Dan.  Cli.  I'l.  an.l  Pr.  '-li^l  ; 
Story's  Eq.  PI.  .^.  :2S4  rf ;  Grcrwrood  r.  C hirchUi;  1  Yi.  ^^ 
K.  .3i(5  ;  :}  Howard,  411  ;   10  Oliio,  4-5o. 


Decree  affirmed. 


POLLY  r.>.  McCALL. 

["i'  IK.N  T<»  i;i.(  ovi;n  I)ama(;i:s  i  oi:  ovkkm.ow  or  i.axd.] 

A<liii\>'r:hiti  <if  (iiu  (lifriuin)it,  in  tiii'ion  nr/uiii'<l  (iro. — III  ;\ii  Hi  tion  r.gaiiist 
*  wo  defendants,   tlie   adnii.-^siouH  of    one,  ^^L■ill^■  conipeteui  evidence 
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af;ain.st  tlio  niiiker,  cannot  be  oxcliulcd  fioui  the  jury  on  motion  ;  liis 
co-iU-fendant  must  limit  their  operation  by  a  request  for  proper  iu- 
structiuns  to  tlie  Jury. 

2.  Proof  of  icntlcn  notice. — In  ."m  action  to  recover  (lanin^^es  for  over-N 
llowin;^'  land,  jtroof  of  a  written  notiice  by  phiintiff  to  defendant,  re- 
(piirinj;-  an  abatiunent  of  the  dit(di  and  h'vee.  by  whieli  tlie  overliow 
^vas  caused,  bclni;  colhiteral  t.>  1he  issue,  is  v.'ithin  tl'.e  exception  to 
tl:e  ;;'eneral  rule  hi  rejrard  to  the  proof  of  writinj;s;  and  the  contents 
of  such  notice  may  be  proved  by  oral  testimony,  without  prodJicin^ 
the  writinj^,  or  accounting:;  foj-  it.-?  non-production. 

.■5.  I'rcunipttve  casement. — A  tolerated  or  permissive  user  of  an  easement 
can  never  rii)en  into  a  title  by  prescription,  wliile  a  user  wliicli  is  ad- 
verse, indci)endent,  or  as  of  ri^ht,  if  continued  for  a  period  eorrc:'- 
ponding  with  the  statutory  bar  to  a  rij;lit  of  entry  upon  land,  vill 
confer  an  absolute  rioht ;  but  Hie  use  of  a  ditch  and  levee  on  a  jiarty's 
own  land,  which  is  in  itself  rightful,  cannot  confer  a  prescriptive. 
ri<^ht  to  injarionsly  ovcrtlnw  the  lands  of  an  a«ljacent  proprietor 
many  years  afterwards,  wheji  the  ditcli  has  beconu;  j;-radually  filled 
up  villi  tln>  sand  and  dirt  accumulated  and  deposited  therein  by  the 
eontinu'Ml  ilow  of  watei-. 

'..  Lbnifaihm  of  action. — Under  tlte  provisions  of  the  Code,  (fi  2481,  subd. 
C,)  one  year  is  the  bar  to  an  action  to  recover  damages  for  overllowing 
lands. 

5.  DamiKjcs  and  evidence. — In  an  action  to  recover  damages  for  ovei'flow- 
ing  lands,  a  recovery  cannot  be  ]i3i<l  for  in}Viri<!s  accruing  after  the 
commencement  of  the  suit;  but  evidence  of  such  injiwies .is  admis- 
sible, with  a  view  of  afibrding  intbrmation  to  tin-  jury  of  the;  conse- 
quences of  the  diver.siou  ujuler  siriniar  circumstances  before  (uiit 
brouglit. 

0.  Burden  of  proof. — If  a  perscm  diverts  water  from  it.s  natural  din^iuol, 
by  means  of  a  ditch  and  levee  on  his  own  lands,  and  thereby  inju- 
riously overllows  the  lands  of  an  adjacent  proprietor;  and  tin's  in- 
jury contintu's,  without;  increase,  for  ten  years, — the  jury  may  in'Vr 
from  these  facts,  in  the  aUsenco  of  all  other  evidence,  that  the  n.sc 
was  adverse,  and  of  right. 

7.  Charge  to  Jm-j/,  if  correct,  muni  he  {/iren  <■/•'*  a.^]:cd. — Since  the  statute 
(Code,  ij  i'll.J.'S)  imperatively  requires,  tliat  a-  charge  to  tlie  jury,  if  cor- 
rect and  not  abstract,  must  be  given  in  the  language  in  which  it  is 
a.sked,  tlie  doctrine  of  error  witlmut  injury  <annot  be  applied  to  the 
refusal  of  sucli  charge,  a.lthoughthe  legal  proiiosiiion  embraced  in  it 
Avas  substantially  enunciated  in  anutlicr  charge  given  by  the  conn. 

Ari'EAL  ffom  the  Circuit  Court  of  Lowndes.. 
Tried  before  the  Hon.  Robert  Dougiieiity. 

This  action  was  brouglit  by  ^Irs.  ^lary  ^IcCall,  against 
Thomas  I'olly  and  James  K.  Whitman,  to  recover  damages 
for  tlio  overHovring  of  plaintilf's  lands  by  the  defendants' 
-iiver.sionof  water  from  its  iiai'iiral  channel..     The  defenu- 
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ants  ]t](,'aiit(l  '-tlic  general  issue,  iiud  the  statute  of  liniita- 
tions,"  in  short  by  consent ;  ani]  tlie  cause  was  tried  on 
issue  joined  on  these  ph'us.  Tlie  facts  of  the  case,  as 
stated  in  the  bill  of  exc«-ptions,  are  tlies^c  : 

"The  plaintilf  proved  her  pns-ession  and  OAvnersIiip  of 
the  lands  described  in  the  complaint,  and  t'icn  oiicred  evi- 
dence slxOwing  ihixi  one  Abercromine  owned  lands  adjoin- 
ing hers  on  the  west  and  north  ;  tiiattiie  defendants'  larids, 
.which  co)nered  hers  on  the  north- v.est,  were  once  ovrned 
by  one  ]3ethea  :  tl)at  a  si)ring  branch,   whiidi   aro>>'  on  r, 
diiTercnt  part   of   piaintitf's   ])]antation,   flowed  nor'"hv;ard 
through  Al»crcrornbie's  Linds  on  the  vrest,  and  then  tln'ough 
Bethea's  said  lands,  and.,  in  its  natm-al  flow  and  con.dition. 
did  not,  nor  did  any  of  tlie  waters  from  tl^e  same,  ever  run 
upon  or  through   any   part  of    tlie  l\nds   of   plaintiif  de- 
scribed in  tlie   cornpilaint  ;    that   said   Bethea,   in   l^il    or 
1842,  cut  a   ditch,  and  threw  up  a  icve*'  O'a  tlie  noitli  side 
thereof,  along  the  south   line   of    his   said    land  ;  that   said 
ditch  and  levee  ran  east  and  west,  and  terminated  near  the 
norfh-v.-est  corner  of  plaintiff's  said  lands,  coinmencinir  at 
a  poiiit  Vs'tst  of  said  !.>ranc]i,   and  oiMSsinL'-  the  same  nr'arly 
at  Yi'jlit  aniiles  ;  that  there  was  a  l)r».'ak,  oi-  chaj-.neh  Living 
said  bi'anch  a'hout  eighty  yas'ds  above  said  ditch,    riinning 
in  a  nortli-eastern  chrection,  and  int<'rce[!t:iiLi  I^u'tliea'sliive  : 
but  t^:e  evidence  was  contlieting,  as  to  wiieiiier  tiiis  l)ri'ak 
was  a  natui'al  channel,  existing  before  saidi  ditch  was  nnide, 
or  whetlier  it  connnciu'i'd   ait.'r  said  dircli   was  made,  and 
•,vas  caused  ).)v  the  damniinL  w'O  <;f  tlie  waters  of  the  l)i'a,nch 
l.iy  the  di':;li  and  levee.     'J  he  evidence  was  also  cnnflicting, 
as  to  whellier  or  not  r.^ihea,   v.-hen  he  built  the  ditch  and 
levee,  h'it  an  o[)ening  at  ti)e  oi'iuinal  chanu-el  tor  the  water 
to  pas>  llirou^li  ;  Init  tlie'  evid,enee  slioved  tliat  lie  left    no 
su(di  oprniiii:'  for  ti:e  water  pa^sinu-  throuul!  th*;  brcik,  anal 
that  none  of    the    waters   of    said    l)ranc!i  in  their  liatui'al 
ficnv,    either   throuuh    (he   bi-ea!;    nv  tiirouu'i    the   oi-iL;ina] 
channel,  ever  ran  up(jii  the  piaintiif's  said,  lands  ;  and  that 
the  water  which  nateu'allv  ran  upeii  Bclhea's  Said  laUvls.  or 
at  least  a  lai-ge  poriion  oi'  tlio  sanie,  wa.s  diverted  iron'. dii--'.- 
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lands  by  said  ditch  and  lev(.'e.  and  thrown  at  the  corner  ot 
phiintiir's  huids  ahove  nientionod.  The  following  diagram 
shows  tlie  relative  positions  of  said  hmds,  branch,  ditch, 
break,  Sec.  : 


AY.- 


I 

• 

Szn      Bcthoa's  Land. 

Abiircromljic's  Laud. 

)5'    Ditrli  mul  Levee. 

L^..       , — .....„-..-. -.^..— 

A. 

Mc Call's  Land. 

^       Abercromliic's  La:i( 

I. 

E. 


S. 


"The  evidence  further  tended  to  show,  thiit  when  said 
ditch  and  levee  were  originally  constructed,  the  water 
thereby  diverted  from  Bethea's  land  was  nearly  all  thrown 
upon,  the  lands  ot  Abercrombie,  at  the  point  marked  A, 
vrhich  was  lower  than  plaintilT's  adjoining  lands  ;  but  that 
a  little  water  would  run  upon  tlie  corner  of  plaintitf's 
lands,  near  said  point,  in  time  of  floods,  although  no  per- 
ceptible damage  was  thereby  done  to  plaintiff's  said  lands 
until  the  year  J  ^-57  ;  and  that  the  low  place  at  said  point 
on  Abercrombie's  land  had  become  filled  up,  about«the  be- 
ginning of  the  year  lS-37,  by  the  sand  and  gravel  which 
had  been  thrown  r.pon  it  by  said  water,  until  it  became 
higher  than  plaintilf's  adjoining  land,  and  the  water  then 
began  to  ilow  in  large  rniantities  upon  plaintilF's  land, 
bringing  with  it  large  (piantities  of  sand,  which  was  depos- 
ited upon  plaintiif 's  land  ;  and  that  said  land,  which  was 
in  cultivation  when  said  ditch  was  dug,  and  from  that  con- 
tinuously up  to  the  beginning  of  this  suit,  was  thereby 
damaged  and  injured.  The  evidence  further  showed,  that 
in  lS-12,  and  for  mere  than  ten  years  afterwards,  the  dc- 
'  fendant  Tolly  acted  as  Abercrondjie's  agent  as  to  his  lands 
at  the  point  in  controversy  ;  and  the  plaintiff  proved  an 
admission  by  said  Polly,  made  in   ISli  or  lSi-3,  that  13c- 


24  ALABA^^. 


Polly  V.  McCall. 


tbea's  diversion  of  water  by  said  ditch  and  levee  greatly 
injured  both  plaintiif  and  said-  Abercrombie,  and  was  ;i 
sreat  outrage  ;  tliat  Abercrombie,  in  1S43,  had  sued  Be- 
ihea  for  the  damage  done  to  his  land  by  said  ditcli  and 
levee,  and  had  recovered  8-50  damages  ;  that  ]>etbea  then 
nromised  to  abate  the  ditcli  and  levee,  and  to  allow  the 
water  to  flow  in  its  natural  channel ;  and  tliat  he  did  some 
vvork  for  that  purpose  in  1S45— 1-5,  whiclj  was  ineliectual. 
The  defendants  objected  to  the  ad-mission  as  evidence  of 
Polly's  said  admissions  ;  the  court  overruled  the  objection, 
and  admitted  the  evidence  ;  and  the  defctidants  exce{)te(L 
The  plaintiff  also  proved,  by  the  admissions  of  said  Polly 
ill  1S49,  tliat  Bethea  was  then  promising  to  abate  said 
ditch  and  levee,  and  thereby  to  ju'event  the  diversion  of 
said  water  as  aforesaid. 

•'The  evidence  further  showed,  that  said  Betliea  died  in 
!S51;  that  in  January,  lS-57,  the  devisee  under  his  will 
sold  said  lands  to  the  defendants,  who  immediately  went 
into  the  possession  thereof,  and  owned  and  held  them  ever 
since.  The  evidence  also  tended  to  show,  that,  although 
said  Bethea  made  some  ineffectual  attempts  to  tiu'n  the 
Avater  from  plaintiff's  land,  he  never  did  so;  that,  idthough 
the  ditch  dug  by  him  iieaii}^  filled  up  by  the  la])se  of  time, 
yet  he  suffered  and  permitted  said  levee  to  remain  ;  that 
the  obstruction  thereby  caused  to  said  wjiters  continued  to 
divert  them  at  the  point  above  mentioned,  and  the  same 
was  suffered  and  permitted  to  continue  until  tlie  defend- 
ants became  the  owners  of  s;iid  lands;  and  that  they  suf- 
fered and  permitted  the  same  to  continue  up  to  this  time, 
although  they  could  have  prevented  said  water  from  flow- 
ing u[ion  plaintiif 's  said  land,  by  removing  the  obstruction^ 
aforesaid,  and  permitting  the  water  to  flow  in  its  natural 
channel  upon  their  own  land.  The  plaintiif  offered  a  wit- 
ness who  testified,  that  in  ]\rarcli,  lS->7,  as  the  agent  of  the 
plaintiff,  lu;  lianded  the  defendants  a  writt(Mi  notice  from 
the  plaintiff,  notilying  them  that  their  contimianci!  of  the 
obstruction  of  the  natural  flow  of  said  water  was  injuring 
her  lands,  and  rerpiiring  them  to  remove  or  abate  the  san^e. 
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The  (let'cndunts  thereupon  objected  to  the  witness  tcstiiy^ 
ing  in  relation  to  said  notice,  unless  the  Avriting  was  pro^ 
duced,  or  its  absence  accounted  for.  The  defendants  had 
not  been  previously  notified  or  rerpiested  to  pnjduce  the 
writing  ;  l)ut  they  were  in  court  wlien  the  objection  was 
made,  and  the  plaintiff's  counsel  then  stated,  that  he  wislied 
them  to  product;  it,  if  they  had  it.  The  court  overruled 
the  objection,  and  the  defendants  c.\ee[»ted.  The  witness 
further  testified,  that  about  the  sam-e  time,  as  the  plaintiff's 
agent,  he  had  given  the  defendants  a  verbal  notice  to  the 
same  eilect. 

"Tiie  plaintiff  proved,  separatelVj  the  damage  sustained 
by  her  in  tlie  use  C'f  s;iid  land  oveiilowed  by  said  water, 
and  in  tiie  injury  to  her  crop  growing  thereon,  during  the 
period  of  one  year  Ix^ore  the  connnenceuKnit  of  the  suit, 
and  also  the  damage  done  to  the  land  during  the  same 
period;  and  then  ollered  to  prove  rhe  injuiy  to  the  land  by 
the  overflowing  thereof  since  the  comuKmcement  of  the 
suit.  The  defendants  objectinn-  to  the  allowance  of  this 
proof,  the  court  thereupon  decided,  that  the  plaintiff  could 
not  recover  for  any  injury  or  damage  since  the  commence- 
ment of  the  suit,  but  th;it  the  evidence  might  l)e  admitted 
with  the  ^'.iew  of  throwing  light  upon  the  question  as  to 
the  injury  or  damay-e  within  one  year  before  the  suit  was 
brought,  and  for  this  pui'poso  alone  ;  and  then  overruled 
tlie  defendants'  objection,  and  admitted  the  evidence  for 
this  purpose  ;  to  which  the  defendants  excepted.  The  cowvz 
also  stated,  at  the  time  of  admitting  this  evidence,  that  the 
jury  ^vould  1)e  instructed  on  the  sul)ject  at  the  proper  time; 
and  ill  charging  tlie  jury,  the  court  disrinctly  told  them^ 
that  tlie  plaintilf  could  not  recover  for  any  injury  or  dainage 
done  or  sustained  since  tin.'  suit  was  br-ought,  l)ut,  if  enti- 
tled to  recover  at  all,  could  only  recover  such  diunages  as 
had  accrued  to  her  within  one  3'ear  Ix'ibre  the-  suit-  \Aas 
brouglit. 

'•There  was  no  evidence  in  the  case  sho\\ing,  or  fendimr 
to  show,  that  said  Ik-thea,  or  any  other  person,  ev«n-  claimed 
or  asserted    any  right  to  oversow  the  laiu^  of  ]>l;iintiif  or 
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said  .\.b(reromi)!e  by  said  ditch  and  levee,  except  the  evi- 
dence above  set  out.  The  defendants  insi.stea  on  the  trial, 
that  the  phiintiiF's  riizlit  was  barred  ]>y  tlio  adverse  enjov- 
ment  and  user  of  the  ditch  and  levee  by  Bethea  and  those 
claiming  under  him.  The  court  charged  the  jury,  anion? 
other  things,  'that  neither  Bethea,  nor  those  who  held 
under  Inni,  conld  acquire  the  riglit  to  o^'crMuvc  the  plain- 
titf's  lauds  ])y  ]rreseript;on,  unless  they  satislied  the  jury 
b}'  the  evidence,  not  only  that  lie  or  they  had  overilowed 
plaintiiPs  lands  for  a  period  of  ten  years  lief.u-e  this  suit 
vras  bruuixht,  but  that  this  was  done  as  of  riulit ;  and  that 
the  burden  of  shov>'iim-  this  ahirniativelv  was  noon  tlie 
party  setting  np  tiie  prescription.'  The  detlmdants  excepted 
to  this  charge,  and  then  i-equ.ested  tlie  court  to  instruct 
the  ju.ry  asloilovrs:  (i>-t.)  'That  if  the  ditch  and  levee 
erected  by  Bethea  in  l~Sll-42  flowed  water  or  san.d  u>pon 
plaintiir's  lands,  and  she  knew  that  fact,  and  that  this  flow 
of  water  and  sand  coninieiiced  at  a  period,  an;l  continued, 
more  tiian  teiiyeai's  bt^'Ibre  the  comniencenient  of  this  suit, 
th(.'n  tlie  })laintilf  is  not  entitled  to  recovc'}-.'  i-d.)  'That 
if  the  injurv  Cijinplained  of  occurred  more  than  one  year 
before  Um  lieginning  of  this  suit,  then  the;  "plaintiff  is  not 
entitled  to  reco\'er.'  The  court  I'efused  each  oi  tiiese 
chai'gi'S,  and  l.be  defendants  excepted  to  the  rel'usai.'' 

The  ruiimr'  of  the  coiu't  to  wliieu  excepiions  were  re- 
served by  tjie'-'lciondants,  as  above  suated,  are  now  assigned 
as  error. 

J.  F.  CLKMt^Ts,  V.  ith  whom  were  B.  !M.  Williamson, 
and  v.ii:o.  ►S,  Coa,  for  appellants. — 1.  This  couit  erred  in 
alio'.\-ing  the  plaintiff's  witness  to  s])eak  ot  the  written 
notice,  without  produciuL'  thi.^  paper,  or  aecounting  loi  its 
aitsi-nce. —  /:o/;/,iji,  .].'<■  J !ar  <[■  Foster  r.  Collhis,  -JO  Ala.  G-'JO  ; 
W'isirnU  c.  Ki/crols,  1 1, ill  (('•  Tnniisvud,  J  '^  Ala.  (>o.  Theiact 
that  ihe  viine.vs  fuiiiier  testified  [,»  ine  ser\'ice  of  a  verl)al 
notice,  di:l  not  cun.'  ll;e  err<u-  in  the  adnnssioii  of  the 
evidence;  for  that  wonhl  be'  to  allov/  the  wirue^''^  to  decide 
upon  th..'  ell'ect  of  the  wiantui  ncuice. 
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2.  The  admissions  of  Polly  in  1^4;]  wtn'c  iilcunl  iriid 
i  irrelcvaiir,  nnJ  oiii;]it  to  iKiVc  hccjii  excluded. 

8.  'J'lie  atl mission  of  proof  as  to  tlie  damaue  doiiC  after 
the  commencement  of  the  suit,  was  wiibout  le;^;il  anthorirv; 
and  the  iiijiny  done  by  it  \vas  not  cured  1)y  liie  charge  of 
the  court. — fjanriiord  v.  (hr.-iloj,  2  ]3ii)l),  21-3;  Sli>nv  v. 
Elhcridtjc,  3  Jones'  Law,  3U0;  Duncan  v.  Jtlarhhij,  Harper, 
27G. 

4.  Tjio  charge  o-jven  by  ti'O  conrt  instructed  tlie  jury,  in 
cfl'ect,  tliat  the  dt'fenda-.it  v/as  bound,  in  oi'der  to  make  ri:t 
has  ])rescripfiv*?  riiilit,  to  adiluce  other  evidence  than  the 
iisr-r  itselt ;  thereby  viohitiny'  the  r(!c,(><>-ni7,<_;d  principle*,  that 
tile  jui'v  may  presume  the  asvr  to  have  l)een  <.if  riijht  from 
the  mere  lact  that  it  was  enjoyed  for  a  peiiod  of  te'n  years. — 
,7:V'/,;^  r.  Willidms,  10  ]]arr,  120  ;  i-.iria  v.  JUrnltn,  21  Ala. 
130,  and  authorities  there  cited.  As  to  a  prescriptive  ridit 
to  divert  water  from  its  natural  channel;  see  2li<J<llcfon  v. 
Grcf/orie,  2  Rich.  ()31  ;  Tij/cr  r.  ]]'iJJiinso)i,  -J-  ^lason,  397  ; 
StiiHh  V.  ><juith,  3  llalstetl,  J 10  ;  Trrcik  v.  Ford,  30  Maine, 
430  ;  JJ'dfru  V.  Jl'iniirh,  2  X.   II.  2o-5. 

■3.  Tile  iirst  chiiri:*'  asked  and  ndused,  asserted  a  correct 
legal  pro[»ositi()n,  and  was  necessary  to  the  protection 
of  tin;  defendants'  riuhts  before  the  jury.  The  lact  tiiat 
Liic  plaintifl  knew  ot  the  di\ersion  and  o\'erli()W,  warraiJted 
the  ])resumption  that  slie  aeouiesced  in  it;  and  her  long 
acquiercenei';  authorized  the  i]iferenee  (»f  a  Lri'am  oi'  riu'lu". — 
Cayiiphcll  V.  W(ls'i',K  3  \\\\-<r,  2'.>1 ;  Tidrr  r.  ]Vill:ii>'?on, 
4  Mason,  402  ;  Angeli  on  AVater-Courses,  -;^  2i)0-2iS 

IjAixt:  6:  XES-Mirir,  contra. — 1.  As  to  the  adnnssibility 
of  parol  j>roof  of  th(»  \\')-itr(Ui  notice  given  by  plaintiii'  to 
defendants.  See  2  PhiL  Pv.  22-3;  4  ih.  433,  and  cases  tliero 
cit<'d. 

2.  As  to  the  a-lmissibiiiry  of  evidence  of  dania.a-e  ac- 
cruinu"  al'ier  tlie  commeiiceiiient  of  the'  suit,  foi'  the  sjnu'c 

•])urpose  for  v.hich  it  v."as  adjiiitted  l>y  the  (;ourt.  see  '6trh. 
V.  JjKrdcii,  21  Ala.  PiO. 

3.  The  allirmative  chartre  of  tlic  court  emu"!ci.are>d  ivp 
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Icgiil  ])ropositio'ns,  eacli  of  which  is  firmly  established  l>y  a 
lonp:  chain  of  adjutlicatioiis  :  1st,  that,  in  order  to  aive  a 
title  to  &n  easement  hy  prescription,  the  enjoyment  must 
be  as  of  right ;:  and,  •2(1,  that  the  bnrdtMi  of  proving  this 
rests  on  the  party  who  sets  up  the  prescription. — 1  Greenl. 
Ev.  ^5  o;30;-  Angell  on  Water-Courses,  §^  21G-221  ;  Biwru 
v..  King,  5  3Ietcalf,  ISl  ;  Sr/rgcnt  v.  Bullard,  0  Pick.  251  ;. 
JSLchane  r.  I'atricJ:,  1  Jones'  Law,  25  ;  Ingrahaw  r.  JlongJo, 
ih.  89  ;  Fclton  v.  Simpson,  J  1.  Iredell,  S5  ;  Anu'ell  on  Lim- 
itations, 'N,  390.  Th(^  charge  does  wot,  either  expressly  or 
by  implication,  withdraw  from  the  jur}-  the  right  to  consider 
all  the  evidence  in  determining  whether  the  enjoyment  was 
of  riiiht ;  and  if  the  defendant^;  feared  that  it  might  mislead' 
the  juiy,  th<}y  should  have  askc^l  for  an  explanatory  charge.. 
Jucing  r.  Sanford,  19  Ala.  (;05;  2s  Ala.  200. 

4.  The  first  chai'^e  ;i<ked,  if  given,  would  have  author- 
ized a  verdict  for  the  defendants,  altlioua-li  the  jury  miuht 
have  believed  from  the  eviih.'uce  that  Jjetlira  always  admit- 
ted the  wrong,  and  promised  eveiy  year  to  remove  it. 

5.  The  second  chai'ge  asked  confounds  the  injury  with  the 
damages.  The  injury  of  wljich  the  plaintiff  complained 
was  the  diversion  of  the  water,  while  she  claimed  the 
damages  resulting  from  that  injury.  The  fact  that  the 
injuiy — i.  c,  the  tort,  or  wrouiiful  act,  by  which  the  dam- 
age was  subsequenth'  caused — occurred  more  than  a  year 
before  tlie  snit  \\as  brought,  would  not,  as  the  charge 
asserts,  bar  a  recovery  for  the'  damaues  which  accru(^d  from 
ihat  ti)\'t  within  th(^  twelvf?  months.  Jjut,  if  injmy  and 
darna'ji's  are  to  be  consiih.'nid  as  svnonymous  tei'jus,  then 
the  rcfusiil  of  the  chai'ge  amouids  otdy  to  error  without 
injury  ;  since  the  coui't  expressly  insti'ucted  the  jury,  that 
the  ]>laintili''s  I'ccovcry  must  be  limited  to  the  damaues 
v,'hi(dj  accrued  v.ithiu  twelve  months  before  the  connn<>nce- 
nieiit  ot  tlu^  action. 

*ST0X1^,  .T. — The  circuit  court  did  not  err,  in  admitting 
evidence;  of  the  admissions  of  the  <lefendant  roily.  The 
liicts  which  the  admissions  tended  to  prove  were  nuiterjal,. 
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uud,  as  iigainst  the  defeiidaiit  Polly,  we  can  perceive  no 
I'easou  for  exclu(liiii>- them  fi'om  the  jury. — Valnicr  v.  Sercr- 
anccy  0  Ala.  751  ;  Falkner  v.  Lcitk,  15  Ala.  9;  Goodman 
V.  Wcdhr,  30  Ala.  500. 

[2]  Neither  did  tiie  court  err,  in  admitting  oral  testi- 
mony of  the  written  notice  served  in  this  case.  Tiiis  fact 
was  collateral  to  tlie  issue — was  not  necessary  to  tlie  j)lain- 
tiif's  success  in  the  suit,  eitlier  in  consequence  of  any  re- 
quirement of  the  law,  or  of  tlie  pleadings  in  the  cause. 
This  case,  then,  is  within  the  exception  to  the  general  rule 
in  regai'd  to  the  proof  of  writings. — Dumas  v.  Hunter, 
30  Ala.  75  ;  1  Greenl.  Ev.  §  oGl;  2rhil.  Ev.  (ed.  IbiU,) 
'220  ;  4  ih.  433. 

[:!.]  In  cases  where  there  is  no  secrecy  in  the  transac- 
tion, holding  adversely,  independently,  and  as  of  right,  are 
not  very  distinguishable  from  each  other.  Tlie  real  point 
of  distinction  is  between  a  tolerated,  or  pernjissive  user, 
and  one  which  is  adverse,  or  aS  of  right.  The  former  does 
not  matui'c  into  a  title  by  prescription  ;  while  the  latter,  if 
continued  by  actual  adverse  enjoyment  for  a  period  coitcs- 
j)on-ding  with  that  wliich  is  prescribed  in  the  statute  of 
limitations  in  refereiice  to  the  right  of  entry  upon  laud, 
will  confer  an  absolute  riglit. 

There  is  another  point  presented  by  the  evidence  in  this 
record,  wliich  we  feel  it  our  duty  to  notice.  Tlie  record 
inibrms  us  that,  although  the  ditch  and  levee,  fi'om  the 
time  they  were  placed  there,  diverted  the  water  from  its 
accustomed  cliannel ;  and  altliough  some  portions  of  water, 
in  times  of  great  Hoods,  llowed  on  the  lands  of  Mrs.  Mcf 'all, 
yet  no  diunage  was  actually  done  to  tlie  lands  in  contro- 
versy, until  the  year  1S57.  There  is  a  wide  ditference,  be- 
tween the  act  of  sinking  the  ditch,  and  the  ultimate  result, 
viz.,  the  flooding  of  Mrs.  IMcCall's  land.  The  one  was,  in 
it-self,  rightful,  because  it  was  on  the  lands  of  him  under 
whom  delbndants  derive  their  title.  The  use  of  the  ditch 
and  levee,  ^ler  se,  needed  no  prescriptive  right  to  uphold  it. 
The  conso(iuential  result — the  injurious  flooding  of  the 
lands  of  plaintill^ — did   not  confer  a  right    of  action,  uutil 
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the  iiijuiy  artiuilly  occurrci!.  Till  thcu,  ilie  user  in  its 
iiijurions  sense  did  not  beirin.  A  partial,  harndess  flood- 
iiiLT,  altliongli  exercised  of  rii: lit,  eouid  not.  1)V  |)rescri}>tion, 
I'ipen  into  a  riiilit  to  ilood  jlrs.  McCall's  lands  more  exten- 
sively ami  injuriouSiy.  The  wron^:'.  tor  which  daniaires  ara 
recoverable,  is  tIm.'  actual  injnry  to  tlie  ]tL-iintin'*s  land,  not 
the  romot<!  cause  froni  \vljicii  thai  iidiny  i\'Siilted  many 
years  afiervards. 

[-1.]  In  the  case  of  Ptounatrce  v.  IJm'idl'ji.  \'M  Ala.  oil.) 
most  of  these  questions  are  considered  and  st'ttied.  It  is 
also  tlicre  ruh'd,  that  the  statute  of  liniita;  i!)!is  in  tiiis 
action  is  chh}  yer.r. — See,  also.  Ant^ell  on  ^Vater-cj.jurses, 
'^^'SiGto  v^:}!.  iiaidusive;  Auir.  rm  Lim.  ■:^:H);  j[d>ajtc  v. 
F"frirl:,l  Junes'  LaAv.  2:j  ;  I,rjr<-h.ii]}  r.  JlvfiJ',  nj.  30; 
Eslinfi  V.  yV'U'unris,  ;0  I'arr,  l*ju;  ]lr<.>rr;  ,-.  f'ur'in-rJJ, 
33  Ala.  3^;  ?>///,;>  v.  Slivp^^^.^  11  hv^.  Law,  ^i:  r>nin>l.<Tl 
V.  SiiiiHi,  3  IlaUt.  140:  Sarnrjd  r.  j;al!nril.  l;  Tick,  :^ol  ; 
Uroii-ji  r.  Kh'f/,  -J  Aiffcijif.  173  ;  2'i/J'  r  r.  M'ill.h'sr;/i,  4  'Mi- 
son,  3!)7;  I'"//r:i  v.  J!ni?^,'Js,  2  X.  11.  2o'>  ;  Mi'l<lJri>n  c. 
On ','(/)■'!■,  2  IJich.  Law.  ()31  ;  Tr(ist  r.  I'orci,  3':J  IvL,'.  437  ; 
C(ii,ijiiirll  r.  ll'/'/vc//;,  3  l^ast,  2!'»  I. 

[■'^.]  I'ho  circuit  court  was  riuiit,  in  tellini:  thi' jin'y  tliat 
tiiey  couM  not  allow  damages  for  injin-ies  \\  hich  accrued 
after  tiie  comnien'-en'j'.'nt  of  tia^  sidt. — See  S/'Ktr  r.  FAltc- 
y>'l'jc,  S  Jones,  3(_/()  ;  llar|),;r,  i7'3;  L'liHiftin^  c.  O'l'sJ'!/, 
:1  Libb,  2]').  Ibit  the  court  did.  not  err.  in  adiiii;tin_:-  evi- 
dc-jjce  of  iuiui'V  after  tlie  coii;ii!t.'n'-ei!;(  nt  ot'  tiie  suit,  witli 
the  view  ol  joi'or.liiiLT  iulormaiiiU!  to  tiie  iniurv  of  liu'  c<jn- 
si'(|n(Mices  of  ihe  di^'ei'sion  unuer  sind'ar  circuui-stancts 
ii.-'iu-e  th"  suit — Stri.i  r.  Unrdii,  2\  Ala.  J47. 

[7.]  (hie  piu-iion  of  tlie  aliiiiuali ve  chai-L;(.'  aiven  and 
except ed,  to,  Was,  at  leas',  c;ilcula red  to  iiii'-M-.-id.  if  uiven 
will, out  ex]i!auation.  A\'e  ahud.-  to  Tl;at  part  wliicii  asserts 
tliat,  lo  esrablisji  a  riii'it  !'V  pre^ci-iprion,  ihe  l)ur<len  v.'as 
on  tlie  det'emi.int  of  slu.wiiirr  alfu  nuiriA'ciy  ili;it  the  act  ol 
iioodiiiLMhe  p'ainiili's  land.  >\-as  done  ;;s  of  rit:ht.  Tliert; 
was,  it  is  true,  evidence  which  tended  to  r<'pi'i  the'  idea 
that  the   Hooding  of  plaintilf's   land    was  done   ca  of  rijld-. 
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But  it  was  tor  the  jury  to  (letcnriiiie  what  facts  ^w^'v^',  provi'd. 
Wc  liohl,  that  where  one  land-holder,  by  a  ditch  and  levco 
on  his  own  lands,  diverts  water,  and  tlirows  it  on  the  lands  ■ 
of  another  to  Ids  injury;  and  this  injury  continues,  wirh- 
out  inci'ease,  for  ten  years  ;  and  there  is  no  evidence  on  the 
question  whether  such  Kscr  is  permissive  or  otherwisi^ — 
the  jury  may,  without  farther  proof,  iid'er  that  tlse  use  was 
a<iverse,  a-nd  as  of  ri/jlit.  This  (piestion,  however,  must 
depend  much  on  the  nature  of  Wia  use,  whether  exclusive, 
etc.  Many  cases  may  be  snpposed — such  as  the  use,  v^ith 
otliers,  of  a  i)rivate  way,  or  of  a  fishery — in  which,  doubt- 
less, some  pi'oof  wouhl  be  required  that  tlie  use  v»'as  ad- 
verse, or  as  of  i-iuiit. — See  Bro/rji  l\  CocItcJJ,  snjn-a.  Sub- 
iect  to  tins  criticism,  the  airlrmative  charire  was  free  from 
erroi'. 

Tiie  first  cliarae  asked  v.t^  rigiitly  refused.  If  given. 
the  dei'endants  wouhl  have  been  entitled  to  a  verrlict,  not- 
wivhstandiniif  the  jmy  may  have  been  convinced  by  the 
evidence  that  the  author  oi'  the  nuisance  luid  given  repeated 
and  continuous  assurances  that  the  nuisance  s'lould  be 
abated  ;  and  mttwithstaniling  the  injury  may  have  Ijeen,  for 
several  years,  slight  and  inconsiderable,  and  then  have  be- 
come gri(3Vous  and  oppi'essive. 

The  sec(U!d  charge  asked  should  liave  been  given.  The 
injury  com[)lained  ofwasthij  dainf/f/c  to  plaintid''s  land,  not 
the  cause  which  produced  that  injury.  Injury,  in  legrd 
coMtem  j)]ation,  is  an  etlect — not  a  cause. 

[7.]  It  is  contended  tor  appellet;,  tha^',  if  in  refusing  this 
char;i\,'  the  circuit  court  erred,  it  was  error  withmit  injury  ; 
fur  the  same  legal  principle  which  this  chaige  asserts,  vras 
expressly  alfirmed  by  the  com't  in  another  part  of  the  charge 
tothicjui'v.  This  seems  to  have  been  the  case  ;  and  wc 
regret,  imder  the  circumstances,  that  we  feel  it  our  duty  to 
send  this  case  back  for  another  trial.  The  statute,  hov/- 
ever,  is  p.ositive.  Its  language  is — "  ^  23-3-5.  Charges 
moved  fijr  by  either  party,  must  be  in  writing,  and.  must 
l)e  given  or  refused,  in  tl;e  tei-ms  in  whicii  they  are  wi'it- 
teu  ;  and   it  is  the  duty   of  the  judge  to   write   'given' 
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'€r  'refused,'  as  the  case  may  be,  on  the  document,  and 
sign  his  name  thereto ;  which  thereby  becomes  a  part 
of  the  record,  and  may  be  taken  by  the  jury  with 
•them  on  their  retirement."  This  section  secures  to  parties 
•certain  rights,  and  also  operates  a  protection  to  the  court 
and  the  parties  against  errors  of  memor^^  Among  the 
rights  secured  to  the  party  who  requests  tlie  cliarge,  are — ^ 
1st,  tliat  lie  can  liave  the  charge  given  in  his  own  language, 
if  the  charge  express  a  c€>rrect  legal  principle,  and  be  not 
•abstract;  2d,  that  he  can  claim  that  charges  thus  moved 
for,  shall  be  carried  by  the  jurors  with  tliem  in  tlioir  retire^ 
ment.  We  should  deprive  parties  of  these  rights,  if  we 
held  tlie  doctrine  of  error  without  injury  applicable  to  such 
a  case  as  this.  We  jiave  no  authority  to  sanction  a  prac- 
tice, which  would,  in  cflect,  abrogate  tiie  statute  in  many 
cases. 

•Eeversed  and  remanded. 
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[action  ox    COM.'MOX  MOXF.Y  CIH'XTS.] 

1.  SUiiiitr  of  frauds ;  promhc  !o  paij  dcr.l  of  aiiolhcr. — A  (Tocrcn  liaviii!; 
ln'cn  iriiclcri'd  fii^niiist  a-  sjicvil'i' and  i.lie  surevics  on  his  ol'licial  ^oiul, 
on  liiial  Kcftlcniciil  of  liis  at-couius  as  adiiiisiistraloi'  virtnte  vifv'ii.  a 
A-(;i-lia]  pToniisc  by  tliC  suictics,  ii:ad(>  to  the  ]iluiiit  ill'  in  the  (U;crer, 
Ihat  they  wonld  pay  an  ilcni  of  costs  wliich,  l)y  mistake,  had  nor  lieen 
taxed,  in  consideration  tliat  lie  wouhl  aTiow  a  credit  on  the  decree-, 
Avhicli,  as  ihcy  conti'nded,  iiad  heen  ren<hTed  IVir  more  than  was  justly 
due, — is  an  original  unchntaldiio-,  founded  on  a  new  consideration, 
and  is  not  within  the  statute  of  frauds. 

2.  JmVulal  notice  of  sheriff' n  term  of  ojfioc. — Tlie  supreme  court  Avill  take 
judicial  notice  of  the  time  when  a  sheritrs  term  of  oflicc  cxxiired. 

Appeal  fi-om  tlie  Circuit  Court  of  Talladega, 
Tried  l)efore  the  lion.  KoiiKirr  l)(tuii;ii:KTY. 

Tuis  action  was  brought  by  Henry  McClellen,  as  admin- 
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istrator  dc  bonis  non  of  the  estate  of"  j\Iary  W3'iin,  (]ec(?:i.s(3(!, 
ji'i-aiiist  Georire  L.  Ruixland  and    Reese  Howell,   and  was 
commenced   in  a  justice's    court.     In    the    circnit  court, 
on  appeal   from  the  justice's  judgment,   the    defendants 
"waived  a  statement  in  writing  by  the  plaintilf,  and  the 
plaintilf  consented  that  the  defendants  might  prove  eveiy- 
thing  as  if   specially  pleaded."     The  plaintif!' himself  was 
examined  as   a  witiiess  under  the  statute,  (Code,  §  •J:J  1  o,) 
and  testified  as  follows  :  *' Solomon  Spence  had  been  sheriff 
of  Talladega  county,  and,  by  virtue  of  his  ofHce  as  sherifli 
had    been    administrator  ot    the    estate    of  Mary   Wynn, 
deceased  ;    and   the  defendants    were  the    sureties  on  his 
official  bond  as  sheriff.     The  plaintiff  was   afterwards  ap- 
pointed administrator  dc  bonis  non  of  said  estate,  and  com- 
menced proceedings  again*^t  said  Spence  and  his  sureties, 
in  the  probate  court  of  Talladega,  for  a  settlement  of  said 
estate  ;  and  obtained  a  decree  against  said  Spence   and  the 
defendants,  for  ^U-5-5  b-}.     In  taxing  the   costs  in  said  pro- 
ceedings, the  probate  court  omitted  to  tax  the  printer's  fee, 
amounting  to    about   S-3-5;    and  plaintiff  calle<l   on  him  to 
re  tax  the  costs,  so  as  to  in.elude  that  item;    but  the  judge 
advised  him    to  see   -the    defendants,  as   he  thought  tliey 
would   settle    without    a   rule.     Plainti'f  then    called    on 
defendants,  who  said  they  would  not  settle  said  costs  ;  con- 
tendiim-  that  thi.'  decree  against  them  as  the  sureties  of  said 
-vSpence  lijul  been    rendere;!  for  too  much  by  fifty   dollars, 
and  that  S[)ence  was  entitled  to  a  credit  for  that  amount. 
Plaintiff  then  proposed    to    allow  them  a    credit   of  fifty 
dollai's  OR  said  decree,  if  they  would   pay  him  the  printer's 
let'.     They  at  first  refused,  but  afterwards  agreed  to  it,  and 
told  plaintiff  to   instruct  his  attorney  as  to  the  terms  on 
\vhich  they   had  settled.     Plaintiff  accordingly  instructed 
^lis  attorneys  to    enter  the  credit  of  fifty   dollars  on  said 
'decree,  and  it  was  entered  according  to  said  understanding  ; 
but  the  d<'fendants  had  not  paid  said  printer's  fee."     The 
plaintiif  then  introduced  one  of  his  attorneys  as  a  witness, 
who,  after  stating  the  proceedings  had   against  Spence  and 
his  sureties  in  the  probate  court,  and  that  an  execution  on 
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the  decree  "  went  into  the  liands  of  Lav>>on,  tlie  sheriff," 
testified  as  follows  :  "Defendants,  witii  the  sherift,  came  to 
mv  oiiice,  and  said,  (one  or  botli.  the  other  ]>eirig  present.) 
that  they  had  ap:reed  witli  plaintiil,  if  he  would  allow  a 
certain  credit  to  go  on  the  probate  decree,  that  they  wouhl 
pay  up  the  remainder  and  settle  the  sr.it.  I  do  not  know 
that  the  sul)ject  of  costs  was  r.-ii'iitiuned  at  all  ;  1)kx  my 
imder^tanding  at  the  time  was,  tiiat  the  dch-ndants  were- 
to  pay  all  tlie  costs  of  the  proceedings.  Ys'ith  this  under- 
standing, and  thcfnrther  statement  l)y  the  defendants  that, 
it  there  was  anything  wrong  about  the  matter,  it  would  be 
corrected  when  the  plaintifl'  came  to  town,  I  signed  the 
receipt  on  the  execution,  as  attoi'ne}"  for  tlio  plaintiff'.  I 
recei\'ed  the  mon.(y,  and  afterwards  p;:id  it  to  my  jiartner, 
who  S(  rrled  witli  the  plaintiff."  The  probate  judg",  b}" 
wlii)m  tlie  decree  was  rendered,  was  also  exa'/iiir.fd  as  a 
witness  on  the  part  ot  the  plaintil'j  and  tcNtiiied,  "that  the 
printer's  lee  in  tlie  case  was  S:jl,  and  that  it  had  not  been 
taxed  in  the  bill  of  cosrs." 

This  being  all  the  evidence."  in  tlie  case,  rli*^  coe.rt  ivl'iised 
to  cha]-ge  the  jviry,  a,t  tlie  instanre  of  the  defendants,  that 
if  tiie  defciidaiit>'  pi'umise  was  not  in  writing,  tliey  could 
not  find  f(.)r  tiie  plaii;tifi';  and  iiistrr.eted  them  that,  if  they 
believed  the  evideiice,  tlioy  mri.>t  find  for  tlie  plaintilil 
The  defendants  <}xcepred  to  the  chaigc  gi^'cn,  and  to  tlio 
refir^al  of  the  chai'ge  a>.ked;  and  they  here  a^-sign  thi'  same 
as  error.  . 

L.  E.  P.m;:^o:vs.  fi.r  t!ie  apprlhmt. 
Jas.  ]].  'Maiviis,  ajiiira. 

\{.  W.  WALKER,  J.— The  pro)t.i>e  of  tie-  deibndants, 
being  founded  en  a  nev.'  eonsid''i'ation,  Ix-neheial  to  the 
promisor,  was  an  (H'iuinai  undi'i'taking,  and  not  witliin  tlie 
statute  offra.uds. — Maiihi  v.  Jjlad;,  21  Ala.  ;iU;j  ;  JJIount  v. 
Jlatilufs,  IfJ  Ala.  100. 

[l*.]  The  l)iil  (jf  ex,cepfJoTis  doe's  not  expressly  state  that 
the  agreement  l;etween    the   jiarties    was  ma.de,  and  the 
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decree  credited  in  pursuance  of  it,  before  the  comraeiice- 
ment  of  this  suit.  But  it  is  shown  tliut  these  transactions 
occurred  whik;  Lawson  was  sheriff  of  Talhidega  county  ; 
and  we  juchcially  know  that  he  ceased  to  be  such  sliorilf 
in  18-3-1,  nearly  two  years  before  tliis  suit  was  instituted. 

AVe  think  that  the  evidence  set  out  in  the  bill  of  excep- 
tions shows  a  valid  contract,  and  its  breach,  and  that  the 
court  did  not  err  in  the  charge  given. 

Judiiment  aliirnied. 


BOLLING  r6-.  WHITTLE. 

[tkksi'ass  quai:i:  claisl'.m  iiiegit.] 

].  J]'!i((l  ci))tstitiitr'i  (rr-^p'fs^  fo  reidtif. — Where  a  house  is  ei'ectod  piu'tly  on 
tlic  hiuils  of  tlic  jihiiut.iif,  luuT  itiivlly  on  tlie  adjoiniiig  hinds  of  tlic 
di'feiuhint;  hnt  it  is  not  t^hown  to  have  been  so  erected  by  affrecment 
Avith  tlie  plaintitf,  nuder  circumstances  which  Avouhl  justify  its  remo- 
val as  a  m(>ve  chattel. —  the  mere  fact  that  the  ^Tcater  part  of  it  is  on 
tlie  defendant's  lands,.  >;'ives  him  iio  rii^ht  to  cuter  on  the  plaiutitfs 
lands,  or  to  remove  the  house  therefrom. 

Appeal  from  the  Circuit  Court  of  Butler. 
Tried  before  the  lion.  ItOiJEUT  Dougherty. 

Tins  action  was  brought  by  John  Boiling,  again.st  A.  F. 
Whittle,  to  recover  damages  for  a  trespass  to  land.  The 
complaint  was  in  the  form  prescribed  by  the  Code,  page 
-5-5o.  The  evidence  adduced  on  the  trial,  and  the  rulings  of 
the  court,  are  thus  stated  in  the  bill  of  exceptions:  "The 
plaintilf  proved  by  a  witness,  that  the  defendant  removed 
a  house,  worth  about  sixty-five  dollars,  from  the  plaintilfs 
land,  and  put  the  same  on  his  own  land,  and  used  it ;  and 
it  was  proved  l)y  a  witness  who  had  been  a  surveyoi"  for 
many  years,  and  who  had  made  a  survey  of  said  lauds  at 
the  instance  of  the  plaintilf,  that  said  house  stood  about 
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•thirty  feet  from  the  liue  of  the  defendant's  land.  The 
defendant  then  introduced  a  witness  who  had  made  a  sur- 
vey for  him,  and  who  was  the  county  surveyor  at  tlic  time 
•of  said  survey  ;  and  according  to  the  testimony  of  this 
witness,  the  line  between  the  defendant  and  the  plaintiff 
ran  through  said  house,  leaving  a  part  thereof  on  the  plain- 
tifl"'s  hmd,  but  the  larger  part  on  the  defendant's  land.  The 
court  charged  the  jury,  tliat  if  they  beheved  from  the  evi- 
dence that  the  lai-ger  part  of  the  house  was  on  the  defend- 
ant's land,  then  they  must  fmd  for  the  defendant."  The 
plaintiff  excepted  to  this  charge,  and  he  here  assigns  it  as- 
error. 

"Watts,  Judge  &  Jacksox,  for  appelhmt. 

STONE,  J.— We  think  the  circuit  court  erred  in  tlie 
charge  to  the  jury.  The  phase  of  the  evidence  most  favor- 
able to  the  defendant,  (and  that  which  w;is  supposed  by  the 
charge,)  left  a  portion  of  the  house  on  the  land  of  tlie  plain- 
tiff. There  is  in  tlie  record  no  evidence  that  tlie  house 
was  placed  there  by  agreement  with  tlie  plaintiff,  under 
circumstances  wliich  would  justify  its  removal  as  a  mere 
■chattel. — See  Wells  v.  JBarmistcr,  4  Mass.  ^jIA;  Ashman  v. 
WiUianis,  8  Pick.  402  ;  Cnrtiss  v.  Jloijt,  19  Conn.  '154. 
This  beiu":  tlie  case,  the  defendant  had  no  riijlit  to  enter  on 
the  land  of  plaintiff,  nor  to  remove  a  fixture  from  it. — 
1  Chit.  PL  178  ;  1  IlilHard  on  Torts,  51G-7;  1  llilliard  on 
Real  Property,  3  ;   Wciitz  v.  Fincher,  12  Ired.  297. 

Judgment  of  the  circuit  court  reversed-  vaiid  cause  re- 
manded. 
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WYNNE  AND  WIFE  vs.  WALTHALL. 

[lULL  IX  KQUITY  FOR  COXSTPa'CTIOX  OF   WILL.] 

J.  GcDrrul  7'iilcs  of  coHHinidhn. — In  the  construction  of  Avill.s,  all  the 
parts  ar",  to  he  construed  in  relation  to  ca^/h  otker,  .so  a,s  to  form,  if 
po.s.sihle,  one  consistent  ■whole;  and  though  the  former  of  tAvo  incon- 
sistent clauses  must  yield  to  the  latter,  yet  tliis  rule  is  only  applica- 
ble after  the  failnre  of  every  attempt  to  '^ixo  to  both  sncli  a  construc- 
tion as  w'ill  rentier  them  e([ually  eflective. 

2.  JjeqiH'-st  ixinslria-d  to  rcs<  in  children  equal  uilcrc-it  xdlh  ividow  in  annual 
incrciiiic  of  property. — Testator,  by  the  first  clause  of  liis  will,  directed 
that  all  his  property,  both  real  and  personal,  should  be  equally 
dividtHlainouf^  his  wif6  and  three  children,  share  and  share  alike  ;  and 
that  liis  entire  estate  .should  he  kept  together  and  mana.Jiod  by  lii.s 
executors,  (who  were  also  appointed  j;uardi;ius  of  his  children,)  until 
his  eldest  child,  a  son,  .should  attain  his  majority,  when  his  share  was 
io  be  i^et  a]>art  to  him  ;  the  share  of  each  dau;;hTer  to  be  allotted  to 
lier  when  she  attaintnl  the  a.n'c  of  twf'uty-one  years,  or  married  before 
that  time  with  the  consent  <vf  her  ;iiuardian.s.  The  second  claus<!  was 
in  tlit'se  words:  "  It  is  my  will  and  desiie  that,  after  all  myjust  debts 
and  liabilities  .shall  ha%'e  been  p:nd,  the  said  executors  and  guardians 
of  my  children  shall  pay  over  to  my  said  wife,  from  to  time,  as  .she 
may  c;ijl  for  the  same,  such  portion  or  part  of  the  anntial  increase  or 
profits  of  all  of  my  said  property  as  .she  may  desire;  the  remainder  to 
be  by  them  inve-fd  for  the  benefit  of  my  said  wife  and  children." 
The  fourth  clau.'=;e  directed  li.is  executors  to  sell  a  certain  town  lot,  to 
purchase  another  suit^able  lot  in  the  same  village,  and  to  have  erected 
thereon  a  dwelling-house,  "tor  the  rcsidiiice  and  benefit  of  my  [liis] 
said  wife,  after  .such  plan,  rciid  in  snch  style  as  she  may  desire  and 
ilirecr."  The  third  clause  dinvted  the  .sale  of  the  plantation  on  v.liich 
heiesidrd,  ;\nd  the  fii'lli  and  sixth  ehuiscs  a  .■<ale  of  certain  ]iersonal 
property:  v.'hih;  the  seventh  clan>e  ]iro\ide(l,  tli;it  if  tlie  \\i(lowor  any 
one  of  the  children  should  ('ii<-  b-forr-  the  a'lotmi-nt  to  the  latt«;r  of 
tlii'ir  respt'."ti\'e.  shai'es.  the  sarvi\nis  should  take  the  inti-rest  of  the 
decea.-ii-il ;  :;nd  thai  if  all  the  cliilili'i-u  should  die  hei'ore  their  resi'.ectivf.' 
shares  had  been  allotied  to  them,  then  the  \\  idow  should  "have  the 
■i)roe"e(ls  and  jirofr.;  of  a'll  tlie  juvnierfy  dm  ing  h.er  life."  Held,  thui 
while  tl)(j  widow  w.is  entitled,  under  the  sectuid  clause,  to  denuind 
and  reeeive  from  the  execntois  tjic  f'nt;r(?  annual  ))roiit.s  of  the  jirojv 
orty  after  the  pay:i:ent  of  the  testator's  debts,  she  had  no  riglir  t(t  use 
th"m  for  the  pur]^ose  of  inve,-tni<-nt,  or  for  her  oT\n  exelusiw  iieiietit 
in  ar.y  other  iriauner:  that  the  cliildren  took  an  ciiiial  inieresf  with 
her  in  si;eh  ju'olJts,  and  wei'e  entilleii  to  be  maint, -lined  muu  edi'.rated 
by  he]'  out  of  such  ]iro!its;  and  that,  while  she  had  a  ri-iit  to  use  and 
■  Mijoy.  in  coinnuui  with  the  eh.ildren,  tlie  house  and  let  piuciiased 
by  iJte  exe/.:utins  iindei'  tlie  foiirlJi  clau.se.   the  hotive  and  lo;  \>en:  Iha 
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liroptTty  of  the  estate,  aud   subject  to  distributiou  under  the  iJr^st 
clause. 

Appeal  from  the  Chanceiy  Court  of  Greene. 
Heard  before  the  Hon,  James  B.  Clakk. 

The  bill  in  this  case  was  filed  for  the  purpose  of  obtain- 
ing a  judicial  construction  of  the  will  of  Kobert  K.  Walthall, 
deceased,  which  was  in  the  following  words  : 

"  It  is  my  will  and  desire,  that  all  my  property,  both 
real  and  personal,  sludl  be  equally  divided  between  my 
beloved  wife,  ]MargareT,  and  my  three  cliildren,  share  and 
share  a]ik(! ;  tliat  i-;  to  say,  n]y  wife  shall  have  one  share, 
and  each  of  my  children  one  sliare  of  said  property,  to  be 
kept  together,  managed  and  coiitrolh-d  l)y  my  executors 
and  the  gurtrdians  of  my  cliildren,  licreiuaitcr  a]ip!.>intcd, 
until  the  oldest  of  my  children  shall  arrive  at  the  uvin  of 
twenty-one  years;  at  which  time,  jiis  shiire  shall  he  set 
apart  in  a  manner  that  shall  be  just  aiid  ecaiitable,  and 
conveyed  to  him;  and  in  like  mannei-,  wlicn  tlie  next  oldest, 
Saliie  Miranda,  sijall  arrive  at  the  age  of  twenty-one  years, 
or  if  the  should  mari'y  at  an  earlier  age,  witli  the  approval 
and  consent  of  her  unardian,  then  siiall  her  share  be  set 
upavt  a')d  conveyed  to  her  ;  v.m\  in  like  manner,  the  youn::- 
est,  Vk'hen  she  sltall  ari'!\'e  at  the  ag^,'  of  twi  nty-oi:;'  years, 
or  if  she  should  liiai'ry  at  au  earlier  age,  wirh  the  like- 
approval  and  consriJt  ot  h;-!'  g^iardian,  then  siiall  her  share 
be  set  apart  and  co}i\'eved  io  her. 

^' Ilrui,  it  is  njy  will  aial  desir;;  that,  aiter  all  my  just 
d(,'bts  and  lialiilities-  shall  Ijiive  L>een  paid,  the  s.iid  exeeutoi'S 
and  gi'.urdians  oi  my  chihh'en  shall  p.iy  over  to  my  said 
wile,  Ii\)m  tinu;  t(»  time,  as  >]i.t  may  ca'l  for  tlu;  same,  such 
portion  or  pai't  of  r'le  annual  increase  or  proiits  of  all  my 
said  i)i'oper1\' as  she  ))i:iv  de-^ire;  the  i-em-iin<ler  to  be  by 
them  investtMl  for  ihe  benelit  of  my  f-aid  wile  au'l  I'hil- 
(hen. 

'^Jtnii,  it  is  mv  will  a!id  de^^ire,  that  the  tract  of  hind  oii 
which  1  reside, enlu'd  the  '  home  t  r;:ci,' "  ([);uticula;ly  descri- 
bing it.)  ".^halKon  the  lirst  day  of  .la  unary,  h-'):{,be  sold  to. U, 
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N.  Wiilthall,  and  u  fee-simple  conveyance  [l)e  made]  to  him 
and  his  heirs  forever,  f'"ee  from  any  incnmbrance  of  dower 
oi'  otherwise,  (provided  the  said  L.  X.  Walthall  desires  to 
purchas;^  the  same,)  at  the  price  of  twelve  dollars  and  a 
lialf  per  aci-e;  and  ui  tlie  event  the  said  L.  X.  ^Valtliall 
shall  nut  desire  to  purchase  the  sai<l  land  at  the  price 
mentioned,  tlien  it  is  my  will,  that  the  said  lands  shall  be 
sold  at  pul)lic  outcry  to  the  hii^hest  hiddei',  on  the  first  day 
of  January,   JS-3:]. 

"  Itriii,  it  is  niv  will  and  desire,  Tliat  my  said  executors 
shall  sell,  at  private  or  at  public  sale,  for  cash  or  on  time, 
as  to  them  shall  seem  best,  the  lot  or  parcel  of  land  situated 
in  the  vill.su:.?  of  Xewbern,  in  Greene  county,  purchased  by 
me  f;!;m  Thomas  It.  I^orden,  esq.,  and  shall  purchase  in 
;<ai.l  village  another  suita'^le  lot,  and  sliall,  prior  to  tli;>  iirst 
day  o[  dauiiary,  iS-3:j,  erect,  or  causL'  to  l)e  erected  thercjon, 
a  dvv;,''l!!!ii-]ious:!  tor  th<!  n^sidence  and  benefit  of  my  said 
Vi'ife,  ;!ft.;r  such  p'ua,  and  in  sucli  styh.-  as  my  said  wiie  shall 
desire;  aiid  direct. 

'•//'•;;?,  it  is  my  will  and  desii'(\  tliat  my  said  e.vecutors 
sliall  s:;il,  at  an  early  c;inv;Mii;Mic  day,  my  ridiuLf-horse,  at 
'(>riv.ir,'  or  pu!)!ii'  s.ile,  for  casii  or  on  tim ',  as  to  tlijm  may 
seem  I'isr. 

^- J'rjii,  it  ii*  my  will  and  desire,  thai  such  of  my  small 
•nui;'-i'!iUs.  ;;!id  old  mul-s  nuiit  tor  ns.>,  as  my  said  v'xocut..)-'s 
may  tliiak  it  advis:;b!e  to  s-ll,  toy -th.v  with  all  my  brood- 
iuari's  ;ind  horses,  sh.ill  ))j  sold  at  iMiblic  outcrv  to  the 
hii;h  ,st  bi'lder,  on  the  lii'st  dav  of  Jamhiry,  l"^')-;,  exc:'y>r 
out'  )!0!-s:>  c;;!!*;!!  Ciiilo'j/i,  oic*  ]>ay  mirv.',  called  JJ/:!Jy,  and 
the  coit  oi';he  Invh)  mai'c. 

^'  Jh'ii',  it  is  my  will  aul  (h'sirc;  iliat,  in  caso  of  tlie  (h'ath 
of  my  wife,  or  of  either  of  my  chiidren,  ])elor'.' s:iid  children 
-shall  ;i!T;\e  ;it  tin,'  air*'  ef  tWiMitv-om;  vears,  or  tlie  mirriaii^e 
of  eithfr  of  n)y  daui;htei's,  then  the  survivors  shai!  havi' 
^he  share  that  would  have  been  allotted  Xi)  th''  d('<\';is  'd  ; 
and  in  the  event  of  the  death  oi'.ill  mye'iildrca  before  they 
.shall  arr;v.>  at  the  age  of  twentv-ouf'  veai's,  or  the  marriau'e 
of  my  daughters,   my  wile  sur\iviuL;-,  then  my  said  wite 
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f?hall  have  the  proceeds  and  profits  of  all  the  propert\' 
during  lier  life  ;  and  at  her  death,  all  my  said  property  shall 
be  divided  equally  between  my  brothers  and  sisterfras  mav 
be  living,  and  the  childi-en  of  those  that  may  be  dead, 
except  such  property  as  I  have  acquired,  or  mi\j  acfpiire, 
in  right  of  my  wife  :  the  jiroperty  thus  acquired,  in  right  of 
my  wife,  in  the  event  last  above  mentioned,  shall  descend 
to  the  lieirs  of  my  said  wife,  in  the  same  mannci-  as  if  she 
had  never  been  jiiarried, 

"  Ifrm,  it  is  my  will  and  desire,  and  I  hereby  nominate 
and  appoint  my  trusty  friends  and  beloved  brothers,  John 
M.  and  Thomas  ]\r.  Waltliall,  executors  to  execute  this  my 
last  will  and  testament,  and  tlie  guardians  of  my  children, 
during  their  minority." 

The  testator  died  in  Perry  county,  Alal)amn,  tlse  place  of 
his  ]-e.sideu;-e,  in  Septembe]',  TS-'if.  His  vrill  v.as  adniilted 
to  probate,  and  letters  testaiiientr.ry  thereon  griiuted  to 
Thomas  M.  "Walthall,  one  of  the  executOi's  rhereii)  named, 
in  Novendier,  ISol.  The  p<'rsonal  property  of  the  otate 
was  appraised  at  about  5-10.000  ,-  tiie  value  of  the  lauds  is 
nowhere  stated  in  the  reeo)-d.  In  ^March,  1^-jO,  the  execu- 
tor resigned;  and  the  widow  having  in  the  meantinie  mar- 
ried P.  C*.  Wynne,  letters  of  adminisiration  dr  ho)//.<;  non, 
with  the  will  annexed,  v.'er(>  flien  gi'anted  to  her  and  her 
husband.  Tlie  bill  was  filed  in  June,  lS-3"),  by  ]\!i-,  and 
]^.Ii"s,  AYyitne,  against  the  two  snp.ivini:  children,  (the 
y.)U)i';(si  ha\-iuti-  [.n-vieusly  died.)  and  tlieir  gMai'dian.  The 
oiiiidi-eii  were  desci'ilied  in  the  bill  as  infaiils  undei'  tlu^  age 
of  h.'iMteen  ye;i!s.  Answeis  were  iiled  l>y  the  defendantSy 
.rubrnitring  lo  the-  juiisdieliori  of  the  court,  a/id  insisting 
on  rli.ul  eon.sti'iicfif;!!  of  tlie  "will  v.hich  was  most  lavorable 
to  llie  iiiierests  i,\'  the  children. 

On  lina!  ]:e;iil!iir,  on  i»i!l,  ariv^Ncrs.  nnd  exhibits,  iheehan- 
celtor  held,  tii.it  r\I:.^.  ^\'y^ll!^'  1o(;k  an  etjual  interest  witii 
her  childien,  and  no  more,  heth  in  the'  a]inual  increase  of 
the  ]»i<-]t(  ity  aller  the  payment  of  de)»ts,  and  in  the  house 
and  lot  prirciiase<l  liv  the  executor  under  the  foralli  clause  f 
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and  that,  wliile  she  was  entitled  to  I'oceivo  and  retain  tlic 
entire  annual  profits,  she  could  not  invest  any  portion 
thereof  in  propeitv,  or  otherwise  nse  tlie  same  for  Jier  own 
exclusive  benefit,  bat  could  only  e-\[)end  it  in  the  support 
of  herself  and  tlie  Kiaintenaiice  and  education  of  her  chil- 
dren. 

From  this  decree  the  complainants  appeal,  and  here 
insist  that  the  chancellor  erred  in  restricting  ]\[rs.  Wynne's 
use  and  enjoyment  of  the  pro|>ertv  to  the  purposes  above 
specified,  and  in  holding  that  the  cliildren  took  an  e([ual 
interest  with  her  under  the  second  and  fourth  clauses  ; 
while  the  defendants,  under  cross-assignments  of  error  by 
consent,  contend  that  he  should  have  restiicted  her,  under 
the  second  clause,  to  such  portion  of  the  annual  profits  as 
might  be  reasonably  necessai'V  for  her  own  support,  and 
lor  the  education  and  maintenance  of  the  chil*lr</n. 

BijooKs  t<c  GAiHv'crrT,  for  the  complainants, 

I).  W.  Baixe,  and  W.  P.  Tv'eius,  for  the  defendants. 

A.  J.  "WALKEK,  C.  J. — The  prime  object  of  seai-ch  in 
the  consti'uction  of  wills,  is  the  testator's  intention,  which, 
if  legal,  is  the  law  of  the  insfrument.  To  assist  in  ascer- 
taining the  intention,  various  rules  have  been  framed,  ono- 
of  which,  being  a  sugg(\stion  of  the  plainest  connnon  -^tmse, 
is,  "lliat  all  the  parts  are  to  be  construed  in  n^lation  to 
each  other,  and  so  as,  if  possible,  to  form  ono  cmi^isteut 
\vh(de." — 2  Jar.  on  Wills,  741,  §  7.  The  im})ort  of  other 
parls  of  the  will,  in  this  case,  touching  the  same  subject 
with  ihe  second  clause,  nnist  be  determined,  in  ord-r  that 
we  may  ilnd,  if  possible,  a  con.struction  which  will  give 
hainionious  operation  to  each. 

Th(,'  first  is,  obviously,  tlie  leading  and  main  claliso  of 
the  will,  to  which  all  the  others  ai'e  rathev  supplementary, 
addiiig  those  moi'e  minute  directions,  which,  on  ace-ount 
of  its  compi'ehensivencss,  could  not  be  endiraced  in  ir.  'J'ho 
first  expresses  the  general  testamentary  pui-^iose  r.nd  plan. 
The  others  were  desitrned,  notmateriallv  to  varv  tliar  nlau, 
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but  to  acla[)t  the  process  oi  execut!ii<r  tlie  will  to  tlie  con- 
dition of  the  famiiy  ;  to  give  specilic  directions  as  to  par- 
ticulars necessarily  omitted  in  the  i^enerality  of  the  first 
clause,  and  to  anticipate  continuoncies  of  death  in  the 
family.  This  general  view  ol  the  instrument,  drawn  from 
a  careful  reading  and  comparison  of  all  its  parts,  will  assist 
in  the  comprehension  of  any  clause  of  doubtful  construction. 

The  first  clause  makes  a  sweeping  he(|uest  of  all  the 
testator's  property,  real  and  personal,  to  be  equally  divided, 
"share  and  share  alike,"  between  his  wife  and  c]iiid!-<.'n  ; 
directs  that  it  shall  be  kept  together  and  manaii-ed  liy  the 
executors,  and  that  the  shai-es  of  his  ehildren  sliali  1)0  set 
apart  to  them — the  son's,  when  lie  attains  majority,  and  the 
daughters',  v.dieu  they  attain  m;!Jiui-:y,  or  many*  witii  the 
consent  of  their  guardians.  Thisclajise,  while  it  p:;<rpones 
the  time  of  reception,  un(|uest;onab!y  siivcs  an  e([ua.l  Vv'^IlmI 
interest  to  each  one  of  the  testator's  jaiuily  in  his  ('ntire 
properly,  and,  of  course,  in  the  .-iib.sefj^uently  a.'Ciiiiijg 
proiits  tho'eof,  nnltss  it  is  controlled  I>y  oilier  ];;;rts  .'■•i'  the 
will.— {_ar  r.  MrKinnr-^!,  y,:2  Ala.  4;;!  ;  iZ/y-''  r.  ll'^r/-//,  ih. 
7U:)  ;  Tlrrcuiliif  v.  IrKjvfiiii,  J;.  ()i->;  !^LC(irn6  v.  Ti'iutiirrSy 
C'j  Aia.  712;  Suaf/jc  c.  Uruha,it,  17  Ala.  ll'J. 

If  ilii^  second  clause  rccelN'e  sucli  c;»nstruci  ion  as  t')  brstow 
upon  the  wi:lo\v  as  much  as  she  (h'>iii's  of  tlu'  proiiis  ul  the 
e:t>ta:.',  Inr  hi.r  cxriu^iw  u-i-,  it  iiiiViu'^v^-  the  ii.:>:  ch.i.v', 
and,  in  pari,  abrogates  it;  lv^-  ihe  iii'>t  rlause  clear!}"  dis- 
pus.-s  (.fall  the  t>;:'i:;ior'.>  pi(jpcri\"  in  tui  ni>  <'oni[ii'ch(  laiiiiL'" 
tjie  iijC(.>nie  as  \\v]\  iis  the  cdriitix^  anil  recjuiiTs  piifcct 
(,'(ju;:jty  in  the  division  of  iheentii'e  ])i-<)p';ty  l),^tv-.'et:'n  ihe 
Vv'ifi'  L'.id  c];;l(h-cn.  The  chiidrrn  \\\'vv  all  of  tfudcr  A'cars 
at  (!.>'  t>'>ri.t:ji'*s  (h-alii;  and  llu'  ];;i\  incurs  to  the  A\'iduvv', 
und'^r  i!i(;  .•^rcond  (•l;;u>i',  inu:^  ntn-s  ssari! v  l)e  co.nriiiued 
lhi";:.;ii  a  lonu'  peiiod  oi'llnn',  II  ih.'  v.iduv.',  (hn-jnu'  that 
period,  alter  I'lc  paynicnl  oi  nic  drius,  is  to  receive,  at  iu^r 
(.jptiou,  the  cnlJi-e  iueonie  o{  tiie  e.-l  :ite,  (whicii,  in  tliO 
interiiii,  may  du[)!lea!e  it>- li.)  in  (  xehisioii  of  her  ehhihen, 
the  eulire  spii-it  iUiU  iioeiit  of  tlu'  ili>i  ei.-nise  mav  be  de- 
fi  .it' d,    and    ihe  witlow  mav  sti.nd,    at    the    tinjc    of   the 
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tlivisiuii,  the  reci})iciit  of  more  than  doiibk'  as  iir.icii  as  the 
"  €hihlreii,  wlioin  tlie  testator  designed  to  i'av^or  ecjually  with 
liers(,'Il' in  the  bcstovvnient  of   his  bonnt\% 

Certainly,  the  first  clause  must  yield  to  the  second,  if  the 
conllict  between  thein  is  irreconcilable.  ]3nt  the  rule  wliicli 
sacrifices  the  former  of  two  contradictory  cL'iuses,  is  only 
applied  after  tlie  liiilure  of  eveiy  other  atte)npt  to  give  to 
b(;th  such  a  construction  as  will  renchn-  them  cpirdly 
oflective. — Face  v.  Jjonxcr,  Si  Ala.  ;j()7  ;  MilltT  v.  I'lournoij, 
lM)  Ala.  l'2-\: ;  Thrushcrr.  hKjrani,  :;:2  Ala.  (34-3-GG()  ;  I  Jar. 
on  AVills,  4LG;  2  ih.  741.  sXv  are  ta  in([!iire,  therrtlvre, 
wh'.'ilier  thei'e  is  a  possible  harnionioiis  construction  iur  the- 
two. 

'I'he  lii'st  claus(%  as  we  have  s<'i'n,  on.  account  of  the  gen- 
erality  of  its  scoj>;',  iiecossarily  (nn;tii»-'d  th^-  aalapt;;tion  of 
the  process  of  executing  the  will  ti)  the  condition  oi  u\q, 
testa.tor's  famih'.  It  made  no  provision  for  the  maintcnaiicc 
of  the  widow,  or  foi'  the  sr.[)pc»it  and  cducatiijn'of  tlie  idiil- 
dren,  still  in  inlant  helples.vii.'s:-!^  during  the  protrricti'd 
peiiod  ;;utecedent  to  the  di\-ision  vX  the  esVari\  i'li;'  ])re- 
st;i'\'atien  of  the  lamih'  relatii;n  was  ^o  oln'ious,  n;;rurai, 
and  neci:^^;ai'v  a  i'<;sult;  ot  its  conililion,  ihat  an  exiaw's  ]>ro- 
visiun  upon  the  si'lijcct  v,';;s  not  rei^uii'.Ml :  and  ih.'  wiW  iuusfc 
havr-  been  ti-amed  in  reierence  to  such  i'esidr.  Tiiat  \[  Vv"as 
antiripate<l  l)y  the  test;. tor.  is  inilicait'd  in  inx'  <l:iecv;i;n  of 
tlie  Jourtli  (dans:',  Ibi- the  pu;  ei.ase  of  a  lot  in  llie  V't;a;j;e  of 
Newbcrn,  and  the  ei'oct  ion  upon  it  ol  a  suitabh^  iM;!;^;.'  !i:f  tiie 
residicnce  ol  the  wife.  It  cann(jt  be  -^uoixjsed,  that.  t:ie  ti'sta- 
toi'  intended  a  ]'esid(  uce  procui'.'d  i)v  i  h"  execurors  wx  the 
■  exp-ens!.'  vi  an  estate  con\-eyed  by  a  jn-e\"ious  cl;n;s;'  ro  the 
v>  ;i.'  andt  children  iii  e(|i!r.l  slmres,  siioiiid,  ])•'  (jccupie.l  !'\'  the 
wife  ji'one,  \\it!i(;!'.r  ihe  cliiidreu,  whose  tender  ve;i;s  ni:,de 
thfMii  ni'C(.'ssai'v  subjects  oi  ntateiiad  t.-:\\\-.  ib)W  was  it 
designed  that  this  fiundv  of  widow  ;!!id.  childi'iU  ^ii!)■l!dI)(^ 
maint.dned  alter  tiie  dischai'ge  of  t'oe  (h  bis  o'l  \\v  ssiatey 
Tiie  executors  cou.ld  ii(;t,  consi.-iiently  v/ith  the  v.ill,  lui.iulain 
them,  I'ither  out  (.-f  the  income  ol  i;ie  estate,  or  tlie  r  rrpii:^ 
of  tlie  pro[)eily  ;  iur  in  tlie  ;^ec(.;nd  clause  tiure  is  au  unuds- 
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takable  direction,  that  so  much  of  tlie  income  as  the  widow 
nrny  leave  shall  be  invested,  and  the  property  itself  is  required 
to  be  kept  together  and  divided  at  the  appointed  time.  The 
widow  has  certainly  the  means  of  maintaining  herself  out  of 
the  profits  from  wliicli  she  is  authorized  to  draw  by  the 
second  clause ;  but  how  are  the  children  to  be  maintained  and 
educated  V  It  is  impossible  that  the  faniily  should  be  kept 
together,  in  a  common  residence,  and  that  the  widow  shoidd 
maintain  herself  from  the  payments  to  her  out  of  the  income, 
without  a  participation  by  the  children.  Tlie  will  in  its 
operation,  therefore,  necessarily  leads  to  the  maintenance 
of  the  children  out  of  the  fund  drawn  by  the  widow  from 
the  profits  of  the  estate.  This  i-esult,  so  obvious,  must 
liave  )>een  intended.  It  is  inconceivable,  tliat  the  testator, 
having  in  the  second  clause  directed  his  attention  To  the 
<)p(-rari(»!i  of  liis  vv'ill  upori  Ids  faniily  bcfoi'e  they  coiiKl  re- 
ceive tlicir  respective  shares,  slioidd  have  had  regard  to  his 
wife  uhaie,  and  intenrionaliy  left  his  children  wiiliout  a 
maintf.'iKUice ;  and  yet  he  has  done  that  unnatural  thing,  if 
the  children  are  not  to  l)e  maintained  out  of  the  })rofits 
drawn  by  the  widow  ;  for  he  follows  up  the  berpiest  out  of 
the  income  in  favoi'  of  the  widow,  with  the  direction  for  the 
investment  of  tlie  residue. 

For  reasons  similar  to  those  from  wliich  we  deduce  the 
childi-en's  rigiit  to  a  maintenance  out  of  the  income  received 
bv  th(!  widow,  we  decide,  that  she  "must  be  restrict<!d  as  to 
the  |)urp(>se  for  which  she  may  draw  upon  the  iuconie.  The 
executors  must  pay  over  to  her  a.s  she  may  desire  ;  but  the 
Y)avni(  nts  must  be  for  the  purpose,  and  as  tlie  means  of 
maintfiiniiig  herself,  and  maintaining  and  educating  the 
childi\Mi.  If  th(;  widow  is  allowed  U)  take  tin;  whole  of 
the  iiK'oiiie,  whetiier  desii-cd  for  those  purposes  or  not,  tlm 
S[)iiit  ot'  (Mjuality  as  betwi^en  herself  and  children,  which 
ixrvades  the  will,  is  disregardi'd  ;  the  e(piality  of  right 
declared  iiy  the  first  clause  is  infringed  ;  the  widow,  at  the 
time  appointed  Ibr  ihe  division,  will  r.'ceive  her  share  acu^u- 
nnilarcd  Innn  the  income  of  the  ciunmon  property  of  her- 
yrlf  ami  ihe  children,  and  there  will  be  no  remainder  of  the 
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income  to  be  invested,  as  contemplated  'oy  the  last  clause 
of  tlie  second  item. 

It"  the  second  clause  be  so  construed  as  to  give  to  tht3 
widow  a  riulit  to  take  the  pi'ofits  to  the  extent  of  her  desire, 
for  tlie  purj;ose  of  maintaining  herself,  and  maintaining  and 
educating  lier  children,  it  merely  modifi(!s  the  operation  of 
the  iirst  clause  to  suit  the  necessities  and  condition  of  the 
famil}''  before  the  division.  Such  was  the  etfect  wliicli  the 
testator  designed  it  should  have.  lie  intended  th.at  the 
widow,  in  whom  he  confided,  should,  without  stint  or  ques- 
tion, draw  from  the  profits  for  the  purposes  above  stated, 
and  that  she  should  thus  be  saved  from  tha  annoj'ance  and 
humiliation  of  having  the  means  of  maintaining  lierself 
and  children  measured  out  to  her  accordini»'  to  leual  rules. 
He  thus  provided  an  equality  of  benefit  for  wife  and  chil- 
dren, consistent  with  the  first  clause,  and  with  tiie  spirit  of 
the  will,  but  dispensed  with  niceness  in  its  adjustment. 

In  attaining  this  construction  of  the  second  clause,  we  do 
not  vary  the  meaning  of  any  of  its  words.  We  leave 
untouched  the  direction  to  j^f'!/  over  to  the  widovv*,  from 
time  to  time,  as  she  ma}'  require,  such  part  of  the  annual 
profits  as  she  may  desire.  We  only  declare  the  purpose 
for  which  those  payments  are  to  be  made.  In  doing  this, 
we  are  justified  by  the  rules  already  stated,  and  by  the  rule 
which  requires  that  words  sliould  be  supplied  in  order  to 
ellectuate  the  intention.  —  Cnjid  c.  2IcM(Uan,  S  Porter,  1  97  ; 
1  Jar.  on  Wills,  427-407  ;  2  Wms.  on  Ex.  9;J2,  n.  1. 

In  the  cases  of  Kerr  v.IIiJl,  (2  Des.  Eq.  279.)  and  Crane 
V.  Vanduijne,  (1  Stockton's  Ch.  2-39,)  a  question  of  con- 
struction arose,  which  was  almost  identical  with  that  which 
arises  in  this  case  as  to  the  maintenance  of  the  children  ; 
and  the  decision  was  the  same  which  we  make  in  this  case. 
See,  also,  IIcLcod  r.  McDonnell,  G  Ala.  23S  ;  Fitzgerald  v. 
rTones,  1  Munf.  1-50. 

For  reasons  which  have  been  already  indicated,  we  con- 
strue the  fourth  clause  as  investing  the  widow  with  the 
right  to  use  the  lot  bought  and  dwelling-house  built  thereon 
in  pursuance  of  that  clause,  and  the  children  have  the  right 
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to  slmiv  vritli  her  its  onjoynieiit ;  but  the  house  and  lot  ;ire 
the  |m)|>erty  of  the  estate,  subject  to  distiibution  under 
the  hrst  chuise. 

The  decree  of  tlie  ciiancellor  is  adirnied. 


AYYXXE  vs.  WIITSEXAXT. 

[."jTiox  OX  p!;.')Miss'>i;y  xotio,  liv  paykk  agixst  make;;.] 

J.  ])>:j:licitii  ill  plea. — A  ->lc';i  Vviuch  is  (loul)].-,  is  not  (li'iuuvralilc  on  tlsai 

aci-o'iiif. 
2.  Uh-.j-fil'ti/  of  r-:);iyi'lrr(ifi'>!i  of  not/'. — Ti'tl;"  Ci"is;!lfr:iti()'i  of  a  note  i>;  jiartly 

illc;:.'::!.    it"   avoids  tiio   t\-!i()!c  notf ;  Imt   tlic  iiiaki'V,  -wIkmi  su".l  0:1  tlie 

notis  iiia;.'  i-cvcrllu'less  waive  tho    i'lc^i'aiity,  ami  i'lslst  0:1  a  tail  are  of 

V<\'-'  cuii^id, 'ration. 
".  l'n--^ri,r.,l',<r,i  in  /■•rr.tr  af  j:iilqivr,:f. — AVh"!i  no  alcas  a|r,v'a'.'  i:i  tlic  ri-cvl. 

till'  api'i'Hari'  court  ■\^  ill  in'i.'.siiiiic  th:!:  i>i'oji;t  ]ilras  wore  lilfd  to  l"t  in 

the  (•N'iik'uco  \\iii(;Ji  tlic  priiiiaiy  (.-uiua"  admit  ted. 

Ari'r:.\L  froni  tlie  Circuit  Court  of  Ctdhoun. 
Tried  before  the  Hon.  ►S.  ]).  II.vle. 

Tins  action  was  brouglit  by  31.  "W.  ^Vynne,  airainst  W. 
J.  V»li!s(_'uant :  and  was  founded,  on  the  defendant's  [)roniis- 
fsory  note  fnr  ':-^{\C)  GO,  dated  (>i-t.>ber  IG,  1^-3  1,  ;ind  paya- 
ble on  the  1st  (lay  of  3I;iy  next  til'ti'r  dat;.',  VN'irh  inrei'esr  Ironi 
dati;.  Xo  jdeas  aj)[»ear  in  the  reconh  On  the  trial  l)ef<rre 
the_jin-y,  as  tiie  bill  of  e.xceptions  sliows,  tdl'.'r  the  plaintiil' 
had  rettd  in  evidence  the  note  d(,'scrir)i'd  in  liis  coinpiaint, 
"deft'iidtint  proved  tiial,  a  siiort  time  before  the  note  was 
executi'd,  there  h:id  b(.'en  a  il"ht  between  liini  and  his  two 
sons,  on  the  one  side,  and  the  phiintiil'on  ihe  other;  that 
the  jdaintili'  had  sustaintnl  consldcruldo  piM'sonal  injurv  in 
the  liuhr,  and  jjad  aiterwtirds  sued  out  ;i  warrant  auainst 
the  diiLiahint  iuid  liis  two  sons,  iMd'ori;  ;i  jtistiee  of  the  pcaci;, 
lor  an  assault  and  battery;  iind  tlien  intri'duced  some  evi- 
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deuce  t(3iidini2,-  to  sliow,  that  the  consideration  of  said  note 
was  an  agi"eenient  between  plniiitiir  and  defendant,  to  the 
cfl'eet  that  plaintifK  would  stop  said  pi'osecution,  and  wouhl 
not  littend  the  circuit  conrt,  but  wouhl  go  out  of  tlie 
■counry.  The  pUiintiff  introduced  t<'slimony  tendinir  to 
]vi-()\(',  tluit  the  sole  consideration  of  sidd  note  was  the 
injuiies  indicted  on  his  person  in  tiieliirlit.  The  defendant 
p;-()\ed  ih;it,  at  tlie  next  term  of  the  circuit  court  for  said 
couiity,  he  and  his  two  sons  were  indicl(Ml  for  said  liuht ; 
and  then  proposed  to  prove,  that  plaintiff  did  atten,d  said 
term  of  the  court,  and  was  examined  as  a  witness  in  behalf 
of  the  State  on  the  trial  of  said  indictment."  To  each 
portion  of  this  evidence  the  plaintiiT  objected,  as  ilieiral 
and  invlevanr;  tb.e  court  overruled  his  olijections,  and.  lie 
excepted.  The  defendant  then  proposed  to  prove,  "  that 
in  the  settlenient  made  between  him  and  the  plaintilf,  out 
of  which  £:re^^-  the  note  now  sued  on,  other  matters  tifan 
the  said  iiu'ht  were  included  ;  stating  at  tlie  time,  tii;it  he 
did  not  propose  to  prove  what  tliose  matters  were,  but  to 
show  that  all  matters  between  them  were  settled."  The 
ph'dntiir  objected  to  this  evidence,  as  illegal  and  irrelevant, 
and  reserved  an  cxcejdion  to  the  overi'uling  of  his  objec- 
tion. The  seve]-al  rulings  of  the  court  on  tlic  evidence,  to 
which  exceptions  were  reserved,  are  now  assigned  as  error. 

Jas.  B.  ]\rAiri'ix,  for  nppel'ant. 
Ar.F.x.  &  Jxo.  WiiiJ  ]■:,  contra. 

STONIv  J. — If  the  defendant  in  ti)is  case  had  pleaded, 
that  the  consideration  of  the  note  sued  on  was,  tliat  the 
plaintilf  should  abandon  the  pi'osecution  he  had  instituted 
against  the  defendant — shoidd  leave  the  State,  and  not 
ap[>e;ir  as  a  Vvitness  on  the  trial,  and  that  the  plaintilf,  in 
violation  of  his  agreement,  had  appeared  and  given  evidence 
on  th<'  trial  against  defendant, — the  plea  would,  perhaps, 
be  doid)le,  and  unnecessarily  prolix  ;  but  a  demurrer  to  it 
VvOidd  not  be  sustained.  The  pU'a  being  in  this  form,  no 
one,  we  apjirehend,  would  gainsay  the  riglit  of  the  defendant 
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to  introduce  evidence  in  support  of  each  averment  in  tlie 
plea. 

Again  :  The  case  of  Kirlman  v.  Eaton,  (:3-5  Ala.  272,) 
is,  at  least,  an  implied  authority  for  the  proposition,  that 
■one  who  has  a  valid  defense  to  an  executory  contract,  on 
the  ground  of  illegality  of  consideration,  may  waive  that 
specific  defense,  and  rely  on  the  averment  that  the  aggrc- 
gatio  mcnt'uun — the  concurrence  of  minds  between  the  con- 
tracting parties — has  never  been  consummated.  In  the 
case  cited,  although  the  note  was  executed  to  be  wagered, 
and  was  wagered  on  the  result  of  an  election  that  was 
pending;  yet  the  plaintiff  recovered  in  the  court  below, 
and  the  judgment  was  affirmed  in  this  court. 

The  plaintiif  having  declared  specially  on  the  note  in 
this  case,  which  note  purported  to  be  signed  by  the  party 
sought  to  be  charged,  he  made  out  a  prima-facie  case  for 
recovery  when  he  read  his  note  in  evidence. — Code, 
^§  227S-9.  It  was  competent  for  defendant,  undur  an  ap- 
propriate issue,  to  prove  that  the  consideration  was,  either 
in  whole  or  in  part,  illegal ;  or,  waiving  that,  to  show  that 
tlie  plaintiff  had  violated  his  part  of  the  agreement,  whicii 
furnished  the  consideration  of  the  promise.  If  the  consid- 
eration Vv-as  in  part  illegal,  it  avoided  the  whole  note.— 
1  Story  on  Contracts,  'x,§oG9,  4o9  ;  1  Parsons  on  Contracts, 
-30-3,  note. 

In  the  present  record  there  are  no  pleas.  In  such  case, 
it  is  our  duty  to  presume  that  proper  pleas  were  filed  to 
let  in  the  evidence. — Shep.  JJigest,  572,  §  152. 

The  first  and  second  exceptions  of  defendant  are  covered 
by  what  v/e  have  said  above.  There  is  nothing  in  the  third 
exc(^ption.  It  was  certainly  permissible  for  either  party  to 
prove  the  real  consideratiou  of  the  note. 

Judgment  affirmed. 
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McGILL  vs.  MONETTE. 

[aCTIOX  AGAIXST  OWXEKS  ok  STEAMIJOAT  for  XEGLIG1"AX'K.] 

1.  When  hailce  may  sue  in  his  own  nattie. — A  bailee  for  reward,  liaving  dc- 
liv(M-e!l  tlic.  goods  on  board  hi.s  bargo  to  a  steamboat,  to  be  carried  to 
their  place  of  destination,  may  maintain  an  action  in  his  own  name, 
against  the  owners  of  the  steamboat,  for  the  nej^ligence  and  carelest^ 
iiess  of  tlieir  servants  in  the  transportation  of  the  good.<,  whereby 
jdaintiff  lost  his  reward,  and  was  compelled  to  pay  damages  to  thf- 
owners  of  the  goods. 

2.  Objection  io  depooiiion ;  wlicnmade. — An  objection  to  a  deposition,  on 
the  ground  that  no  notice  was  given  of  the  time  and  jdace  at  which 
it  would  bo  taken,  cannot  (Code,  ^  2;52>'!^)  be  made  vrhen  the  deposition 
is  offered  in  evidence  on  the  trial. 

3.  Waiver  of  ohjeclion  to  relevancy  of  evidenee.. — \Yhen  the  bill  of  exceptions 
shows  that,  on  tlie  trial  before  the  jury,  the  defendant  contended  that 
the  X'hiintift'  was  not  oititled  to  recover  without  x>roof  of  a  particular- 
fact,  he  will  not  be  heard,  in  the  appellate  court,  to  allege  that  proof 
of  that  fact  was  irrelevant,  but  can  oidy  insist  that  the  evidence  ad- 
duced did   not  constitute  a  proper  or  legal  means  of  proving  the  fact. 

4.  Proof  of  demand  hy  ju.hjment  and  receipt. — In  an  action  by  the  bailee 
of  goods,  against  the  owners  of  a  steamboat,  for  negligence;  the  fact 
in  issue  being,  whether  the  ou'ners  of  the  gocKis  had  demanded  fff 
X>laintiif  compeusaticm  for  the  damage  sustained;  the  record  of  ajudj;'- 
meut  recovered  by  tliem  against  him,  for  the  injury  to  their  goods,  and 
their  receipt  for  the  nmney  paid  bj-  him  iu  satisfaction  of  their  de- 
mand, are  competent  evidence  to  prove  the  demand. 

5.  Limitation  of  action. — An  action  against  tlie  ov.'nei's  of  a  steamboat-, 
for  negligence  arising  from  tiie  breach  of  a  contract,  is  not  witliiu  the 
stature  of  limitations  of  one  year,  (Code,  ^  'iSSJ.) 

6.  General  ohjeetion  to  evidence. — A  general  objection  to  evidence,  a  por- 
tion of  which  is  admissible,  may  be  overruled  eutirely. 

7.  M'liat  ('■•*  revinnhlo. — In  civil  causes,  the  appeliate  court  will  not  notice 
any  assignment  of  error  which  is  not  insisted  on  iu  the  argument  of 
the  appellant's  counsel. 

Appeal  from  the  CJty  Court  of  Mobile. 
Tried  before  tlie  lloii.  Alex.  ^IcKinstry* 

This  action  was  brought  by  John  W.  Monette,  against 
William  McG  ill  and  Ilarvoy  Snow  ;  but  was  allowed  to 
abate  as  to  Snow,  who  died  before  the  trial.     The  com- 
plaint ■centained  two  counts,  in  substance  as  follows:  1st. 
4 
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For  that  whereas,  on  the  8th  December,  ISoo,  plaintiff' 
caused  to  be  delivered  to  defendants,  at  their  special  in- 
stance and  request,  a  certain  barge  laden  witli  eight  hundred 
bushels  of  corn,  the  property  of  plaintiff,  and  with  two 
hundred  and  forty-four  bales  of  cotton,  the  property  of 
divers  other  persons,  wliich  plaintiff  had  undertaken  for  a 
reasonable  reward  to  carr}*  and  safely  deliver  at  Mobile, 
(the  dangers  of  the  river  only  excepted,)  to  be  by  said  de- 
fendants safely  towed  and  carried  to  Mobile,  for  a  reasonable 
reward  in  that  behalf ;  yet  said  defendants,  not  regarding 
their  duty  in  that  behalf,  conducted  tliemselves  so  carelessly 
and  negligently  in  the  towing  of  said  barge,  that  said  barge 
was  sunk  ;  whereby  plaintifi''s  corn  was  destroyed  and  lost, 
and  said  cotton  was  greatly  damaged,  and  plaintift'  thereby 
lost  his  reward,  and  was  compelled  to  pay  a  large  sum  of 
money  as  damages.  2d.  For  that  whereas,  on  the  Stli 
December,  1S5-5,  defendant?  being  the  owners  of  the  steam- 
boat ^Osceola,''  plaintiff  delivered  to  the  captain  of  said 
steamboat  a  certain  barge  laden  with  corn  and  cotton,  the 
property  of  plaintiff  and  divers  otlier  persons,  which  plain- 
tiff had  undertaken  to  carry  to  Mobile,  and  there  safely  to 
deliver  in  good  order,  (the  dangers  of  the  river  only  ex- 
cepted,) and  for  which  lie  was  to  receive  from  tiie  owners 
of  said  cotton  a  reasonable  reward  ;  which  said  barge  was 
to  be  safely  towed  to  ]\robile  by  the  defendants'  said  agent, 
for  a  reasonable  re v.'ard  to  the  defendants  in  that  behalf ; 
yet  defendants'  said  agent,  not  regarding  his  duty  in  that 
behalf,  conducted  himself  so  carelessly  and  negligently,  in 
and  about  the  towing  and  carrying  of  said  barge,  that  the 
said  barge,  by  reason  thereof,  was  filled  witli  water  and 
sunk;  "whereby  said  corn  was  greatly  damaged  and  des- 
troyed, and  plaintiff's  said  freight,  or  a  great  part  thei'eof, 
was  wholly  lost  to  him,  and  said  cotton  was  greatly  dani" 
aged,"  &c. 

The  defendants  demurred  to  each  count  of  the  complaint, 
so  far  as  it  sought  a  recovery  for  the  damage  done  to  the 
cotton  of  third  persons,  "because  it  is  no  where  shown  that 
plaintiff  was  bound  by  liis  contract  with  said  'divers  other 
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persons'  to  pay  them  for  any  damage  done  to  their  cotton 
in  its  tiansportatiou  upon  his  barge  ;  nor,  if  there  was  any 
contract,  that  the  same  was  known  to  the  defendants  ;  nor 
that  plaintiff  was  obliged  in  law  to  pay  them  for  injury 
done  to  their  cotion  as  stated;  but  said  obligation  is  alleged, 
as  a  coucliision  of  law,  from  facts  not  made  to  appear  in 
<^ither  of  said  counts ;  and  because  each  count  shows  that, 
<is  to  the  cotton,  the  action  should  have  been  brought  in 
the  owners^  name."  The  court  oveiTuled  the  demurrer ; 
and  the  defendants  then  pleaded,  in  short  by  consent,  the 
general  issue,  and  the  statute  of  limitations  of  one  year;  on 
each  of  which  pleas  issue  was  joined. 

On  the  trial,  as  the  bill  of  exceptions  shows,  the  plaintiff 
offered  in  evidence  t-he  deposition  of  one  Raby,  \vhich  had 
been  taken  on  interrogatories  and  cross-interrogatories,  and 
had  been  published  at  the  last  preceding  term  of  the  court. 
At  the  time  of  filing  cross-interrogatories,  the  defendant's 
counsel  had  endorsed  on  the  interrogatories  in  chief  these 
■words:  "Notice  and  affidavit  waived,  and  consent  given  for 
the  issue  of  a  commission;  but  defendant  requires  notice  to 
be  given  to  him  of  the  time  a«d  place  of  executing  the 
-commission."  The  defendant  objected  to  the  reading  of 
the  dej>osition,  because  no  notice  had  been  given  to  him 
of  the  time  and  place  at  which  it  was  to  be  taken.  The 
court  overruled  the  motion,  on  the  ground  that  it  came  too 
late ;  and  the  defendant  excepted. 

It  was  admitted,  that  the  plaintiff's  barge,  laden  with 
cotton  and  corn,  was  deliver-ed  to  the  steamboat  Osceola,  to 
be  towed  to  Mobile  ;  that  while  said  steamboat  was  de- 
scending the  river,  with  the  barge  in  tow,  she  was  passed 
by  the  lUinois  IklJe-;  that  the  waves  caused  by  the  two 
boats,  in  meeting  and  passing  by  each  other,  swept  over  the 
barge  and  sunk  it ;  and  that  the  Osceola  at  that  time  be- 
longed to  the  defendant  and  said  HaiTey  Snow.  But  the 
evidence  was  conflicting,  as  to  the  terms  of  the  contract  by 
•which  the  captain  of  the  steamboat  undertook  to  tow  the 
barge,  and  as  to  tlie  remote  cause  of  the  sinking  of  the 
4wirge,     The  j^laintifl^'a  evidence  tended  to  show,  that  lis 
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bariro  \v;i.s  [tro])t'i'ly  l.-nlen;  tlu:t  tiie  steamboat  coiitr.icted 
to  tnw  it  sattMV  to  iloliilj;  that  the  c;iptain  of  the  .srcam- 
boiit  aiterwards  took  in  tow,  against  the  plaintiff's  ix-nion- 
t^tvi.u'ji'fi,  two  brirges  lieavily  laiu-n  wiih  wooil,  which  were 
<'t'!iiii>t  in  a  sijikiijij:  coniiition  ;  and  that  in  attaoJiing  ihese 
bargt-.s  to  tlie  steamboat,  the  ro[>es  were  passed  acl•o^■.s  the 
pluii.iiir'.s  ijai'ge,  in  snc;i  a  nianner  tliat  it  was  fbrce;]  down 
iiito  the  water,  and  was  nut  able  to  ride  the  waves  when 
llie  other  steamboat  pa.ssed.  On  tlie  otlier  hand,  thQ  dvfen- 
dant'.s  evidence  condueed,  to  show,  tiiat  tin;  plaint  id  's  barge 
v."a-^  too  ijeavily  laden  ;  that  the  ca[>tain  of  tiie  fiteamboat 
di'ckiied  to  tov.'  it  on  that  aceonnt,  and  only  consented  to 
do  so  on  the  plaintid'assmning  the  risk  ;  and  that  the  i)arge 
was  SKiik  in  e(>!is,<pit.nee  oi  its  being  over-hiden,  and  not  in 
coiise'iueiice  u'.'ai.y  negi!;,'enee  or  ui.'siviliidlness  on  tlie  part 
cl  ( iio  ciiiceis  ui  the  s,eaad.;oar.  'idie  plaintiit"  olli'i^-d  in 
tvii'cnee  tht.' re';-'..r.-is  of  .-L-vci-al  suits  bi'oii.ijht  against  him  hj 
thi;il  per.-ons,  wliicli,  it  was  adii'dfted,  "wei'e  i;rouuht  to 
lecoNt'i"  daniagvs  for  injurit/s  dune  to  the  cdtttm  on  his  iiarge 
Vv']H-n  it  was  smik,  wliiie  in  tow  by  t;;e  OoccjI-i  ;^^  an.l  also 
sevi'i'al  receipts  fur  moneys  paid  by  iiiui  to  (;t!ier  persons, 
fui'  dmnages  (h)ne  to  tliv-if  cotton  while  oii  liis  barge  at  tli« 
v<;n'ie  tinse.  The  defendant  (j'jjected  to  the  admifcs;<>n  of 
llu  :-e  jiidgmi  nts  t;n-i  receipts  as  eviJ;  r.ce,  ''un  the  gi'ouud 
of  iirel!:v;!n<;y  ;"  the  court  oveirult-d  the  objections,  and 
aliuwed  said  iii<!':.ments  and  rL'cei[»ts  to  be  read  in  eviiitncc, 
"h,r  the  nngle  pnrpose  of  sh(;\ving  that  ilie  several  aniounts 
ih'ci'ein  spt'ciiie'l  laid  bven  claimed  and  demanded  of  plaii>- 
t.il',  by  tiie  s<  vera!  owners  oi'  th(.'  cotton,  lur  damages  done 
tu  tlicir  cotton  wlnii!  on  plaintiif'd  bari^e  in  tov.' ot  the 
0.s"';r(//a  ;"  and  the  defendant  excepted. 

Tiie  piaintiif  intro(hiced  one  Stollenworth  as  a  witness, 
who  was  a  partner  in  the  house  of  J.  A.  Vfeniyss  &  ('o.,  of 
Mo'oile,  to  wiiom  some  of  the  cotton  on  tfio  plaintiff's  barge 
was  consigned  ;  v.Jio  testihed  to  the  price  at  whicli  the 
damaged  cotton  was  suhl,  and  to  t!ie  damage  sustained  from 
tlie  submersion  in  tiic  water.  The  delendant  moved  the 
co'i'.t  to  exrdudo  from  the  jury  tlie  entire  testimony  of  this 
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witiierss,  "on  the  jxroiind  that  it  was  not  Icixri!  evldfiict!," 
becaiiso  the  witness  did  not  tesHiy  to  facts  wirliiu  liis  per- 
sonal knowk'dgo.  Tiie  coiut  ov^ernded  the  objection,  and 
the  defendant  excepted. 

The  defendant  requestctl  the  court  to  instruct  the  juiy — 
"1st.  That  the  plaintiff  cansiot  recover  for  any  d  nn  i;^'.;-  sup- 
posed to  ])e  sustained  1)}'  cotton  in  this  transactii^j,  when 
the  owners  of  sncli  cotton  have  not  ilvTuanded  any  damages 
of  hMu;  and  wiien  lie  lias  not  paid  liiem  any  dani:)/^es  ;  2d. 
Thar  if  tliey  believe  the  captain  of  the  stcnnboiit  (\\i\  not 
contract  to  tow  the  barire  safely,  but  that  t'te  risk  was  to 
be  taken  by  the  barae,  then  Ihe  statute  of  liinitations  of 
one  year  would  apply."  The  C(3urt  refused  each  of  these 
charges,  but  instructed  the  jury,  in  connection  with  the 
refusal  of  the  sec(»nd  chai'ge,  "that  unless  the  plaintifi'inade 
out  to  their  satisfiiction -a  contract  of  tovs-age,  he  could  not 
recover;  and  that  therefore  the  stiitute  of  limitations  of  one 
year  had  nothing  to  do  with  the  casi3 ;"  to  v/hich  charge 
the  defendant  also  excepted; 

The  rulings  of  the  court^on  the  pleadings,  on  tiie  evidence, 
and  in  the  charges  to  the  jury,  are  now  assigned  as  error. 

E.  S.  Dakgax,  with  JKO.  Hall,  for  appellant. 
liojJEKT  li.  kSmitii,  contra. 

l\.  ^y.  WALKER,  J.— 1.  The  demurrers  to  the  com^ 
pLunt  were  })ropei]y  overruled.  Although  the  {)lai:itill' held 
the  cotton  as  bailee,  yet  it  was  competent  f(jr  him  to  sue 
in  his  own  name  t>n  the  contract  made  with  the  defendants. 
If  it  1)(}  conceded  that  his  right  to  sue  on  this  contract  is 
dependent  on  his  lial)ility  over  to  his  prinei{)als,  it  is  ph'iiii 
that  tliis  liability  results,  as  matter  of  law,  fi-om  the  alh.'g.i- 
tions  of  tlie  complaint. —  (jo.v  v.  Eusley,  11  Ala.  :]o9  ; 
Stvauihodt  Farmer  v.  jFcCnar,  :2()  Ala.  204;  Siory  on  Bail- 
men  ts,  ()  94:;  1  rarsonii  on  Contracts,  (i:J-3  ;  Jltirc  v.  ]'\dlcr, 
7  Ahi.  717. 

2.  The  objection  to  the  deposition  of  the  wiUiess^  I^aby 
came  too  late. — Code,  §  2:J2S. 
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3-4.  The  transcripts  and  receipts  were  oitered,  in  con- 
nection with  the  written  agreement  of  counsel  which  is 
set  oiit  in  the  bill  of  exceptions,  for  tlie  single  purpose  of 
proving  that  tlie  owners  of  the  cotton  liad  demanded  of 
the  plaintiff  com|>en.sation  for  the  injury  it  had  sustained 
while  the  harge  was- in  tow  of  tlie  steamer.  There  is  some 
reason  to  infer  trom  the  bill  of  exceptbns,  that  this  evi- 
dence was  ollered  to  relxit  evidence  of  a  contrary  tendency 
previously  introduced,  by  the  defendant.  However  this 
may  be,  it  does  not  lie  m  the  njoutli  of  the  appellant  to 
say,  that  the  making  of  isuch  deniiin-d  by  the  owners  of  tlie 
cotton. was  not  a  matter  involved  in  the  issue  before  the 
jury,  or  that  the  admission  of  evidence  competent  to  estab- 
lish that  fact  *h.ould  work  a  reversal  of  the  judgnuuit. 
The  bill  of  exceptions  clearly  shows,  that  one  of -the  mat- 
ters of  defense  relied  on  by  the  defendant  was,  that  the 
owners  of  the  cotton  had  made  no  demand  of  compensation ;. 
and  that  he  asserted  on  the  trial  the  legal  proposition,  that 
the  plaintiff  was  not  entitled  to  recover  without  pinning 
eucii  demand.  Having  thus  insisted  upon  the  necessity  of 
such  evidence,  as  essential  to  make  out  tla^  plaintiff's  cause 
of  action,  he  cannot  now  siiift  his  gi'ound,  aiid  be  heaid  to- 
say  that  the  vei'y  evidence,  without  which  he  then  claimed 
that  the  ])laintifr could  not  recovei',  was  in  fact  irrelevant 
and  illegal.  If,  therefore,  tlu;  fact  of  demand  was  irrele- 
vant, the  appellant  is  estop[>ed  i'vom  saying  so.  Hence, 
the  only  objection  whi(.'h  he  can  here  urge  to  the  admissi- 
bility of  the  transci'i[»ts  and  receipts  in  evidence,  is,  uot 
that  the  fact  which  they  were  introduced  to  establish  was 
irrelevant,  but  that,  assuming  it  to  liave  been  relevaiit,  they 
did  not  constitute  a  proper  or  legal  nieans  of  proving  it. 
Thei'e  is  nothing  in  this  objection  ;  for  it  is  clear  that,  in 
connection  with  tlu;  agi'eement  referred  to,  the  judgments 
and  receipts  dul  tend  to  show  that  the  ]>arties  who  obtaine<l 
the  judguunits  and  execvited  tlu!  receipts,  liad  demanded  ot 
the  plaitttilf  comjieiisitiou  for  the  damagt^  done  to  their 
cotton,  Thev  were,  tberef(U'e,  com|)etent  evidence  of  that 
fact.: — I)art:hi<jivn   v.  Ilorhaid,  ■)   roiter,  1) ;    L  UreenL  Ev., 


JUNE  TERM,  1S60. 56 

Wood  &  Kiinbiough  v.  Fowler. 


^§  528,  538-9  ;  Ilarrell  v.    Whitman,  20  Ala.  519;   Good- 
man V.  Walker,  30  Ala.  500. 

5.  Tlie  suit  was  for  damages  arising  from  the  breach  of 
a  contract.  If  the  jilaintiffdid  not  establish  the  contract, 
and  its  breach,  he  was  not  entitled  to  recover.  It  folio v/s, 
that  the  statute  of  limitations  of  one  year  had  nothing  to 
do  with  the  case. 

6.  Some  of  the  evidence  of  the  witness  Stollenworth 
was  clearly  admissible;  and  the  motion  being  to  exclude 
the  whole  of  his  testimony,  there  was  no  error  in  over- 
ruling it. 

7.  The  other  assigmnents  of  error  are  not  insisted  on  in 
the  briefs  of  the  counsel  for  the  appellant,  and  we  do  not 
notice  them. 

Judii-meut  affirmed. 


WOOD  &  KIMBROUGII  vs.  FOWLER. 

[action  ox  NOTE  GIVEX  FOJJ  I'URCIIASE-JIOXEY  OE  SLAVE.] 

1.  Set-off:  nonisxdt  on  verdict  for  lenH  than '^oO.— In  an  action  on  a  note 
given  Jor  the  puicliase-uiouoy  of  a  slave,  damages  for  a  misrepresent- 
ation or  breach  of  warranty  of  s^oiindnetss  ctm.stitnte  a  good  set-off, 
(Code,  ^  2'iH);)  and  if  the  anunint  of  the  jjlaintift's  recovery  is 
thereby  reduced  U)  lean  than  tifty  dollars,  he  cannot  be  nonsuited 
under  section  2'Mb. 

Appeal  from  the  Circuit  Court  of  Wilcox. 
Tried  before  the  Hon.  Nat.  Cook. 

This  action  was  brought  by  D.  C.  Fowler,  against  John 
B.  Wood  and  Jjurrell  Kimbrough  ;  and  was  founded  on  the 
defendants'  promissory  note  for  $452,  dated  the  IGth  April, 
1856,  and  payable  on  the  1st  January,  ISoS.  The  defend- 
ants pleaded  the  general  issue,  and  a  special  plea  in  these 
-words  :  "  And  for  further  plea  defendants  say,  that  the  note 
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sued  on  was  given  as  a  part  of'  the  purchase-money  of  as 
slave  named  King ;  which  said  slave  was  sold  by  said  plaintiff 
to  the  defendant  Wood  on  the  16th  April,  1856,  and  which 
said  slave  the  plaintiiF then  and  there  warranted  to  be  sound 
in  body  and  mind,  when  said  slave  was  in  fact,  at  the  time 
of  said  sale,  unsound  both  in  body  and  mind,"  Tiie  jury 
returned  a  verdict  for  the  plaintiff,  for  one  dollar  as  damages ; 
and  the  defendants  thereupon  moved  the  court  to  dismiss 
the  suit,  on  the  ground  that  the  verdict  was  for  a  less  sum 
than  the  court  had  jurisdiction  of,  while  the  amount  of  the 
plaintiff's  recovery  had  not  been  reduced  "  by  a  set-ofr suc- 
cessfully made."  The  court  held,  that  the  defense  made 
Quder  the  special  plea  above  copied,  constituted  a  "  sot-off"' 
witliin  the  meaning  of  the  statute  ;  and  therefore  overruled 
the  dt;fendants'  motion.  The  defendants  excepted  to  this 
decision,  and  they  now  assign  it  as  error. 

Watts,  Judge  &  Jacksox,  for  appellants. 
D.  W.  Baixe,  contra. 

A.  J.  WALKER,  C.  J. — Damages  for  breach  of  war- 
ranty, or  misrepresentation  of  the  .soundness  of  a  slave, 
may,  under  section  2240  of  the  Code,  as  construed  in  JfoJJi/ 
V,  Yomuie,  (27  Ala.  203,)  and  Gibson  v.  Marquis,  (29  Ala, 
06S,)  be  set  oif  against  the  note  given  fx)r  the  slave,  \^'hen 
sued  upon  by  the  seller.  The  defense  that  such  damages 
have  been  sustained,  when  thus  brouglit  forward,  may  with 
strict  propriety,  under  our  system,  be  denominated  a  s<,'t-off ; 
and  we  must  understand  it  as  being  a  set-off  within  the 
meaning  of  section  2-'i()-3,  in  order  that  that  section  aiul 
section  22 10  may  have  a  harmonious  operation. 

Judiiuient  allirmed- 
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KANNADY  vs.  LAMBERT. 

[action'  on  TROMISSORY  NOTK,  HY  endorsee   AGArsSTMAKKK.]'^ 

1.  Error  without  injury  in' sustainituf  demurrer  to»pccial pica. — Tin-  sustain- 
ing of  a  demurrer  to  a  si)(;cial  ]>lea,  if  erroneous,  is  not  availahle  to  tlio 
defendant,  ■s\lien  the  record  shows  that  he  liad  the  full  benefit  of  tlie 
same  defense  under  th<!  {jencral  issue. 

2.  Wlmi  is  available  under  general  isitie. — In  an  action  on  a  Dote  jijivcn  for 
the  purchase-money  of  laiul,  a  promise  by  the  vendor  to  cancel  and 
destroy  the  note,  in  consideration  of  the  fact  that  the  land  was  subject 
to  ovcrllow,  avIhmi  he  had  represented  tliat  it  was  not,  is  araihible  as 
a  defense  under  thegen'.'ral  issue  ;  but  the  vendor's  inisrepresentatiou9> 
as  to  any  material  matter,  wliich  coi>stituted  an  iuducenu'nt  to  tho 
purchase,  and  on  •which  the  purchas(^r  relied,  is  only  available  under  a 
sjiecial  i)lea  of  set-off,  by  virtue  of'section  2240  of  the  Code. 

3.  I'Ua  of  fraud. — In  an  action  on  a  unte  given  for  tlie  |)nrclii!se-inoney 
of  land,  a  special  plea,  av<?ning  the  vendor's  misrepresentatinn  as  to 
a  material. matter,  and  conse([nent  injury  to  the  jturchaser,  bnt  con- 
taining no  averment  that  such  misrei»rtsentation  mishnl  the  ]>urchascr, 
or  constituted  an  indncenumt  to  the  purchase, or  was  relied  on  by  him;  , 
fails  to  make  out   a  case  of  fraud. 

Appeal  from  the  Circuit  Court  of  Coosa. . 
Tried  before  the  Ifou.  Poktee  King. 

This  action  was  Brought  by  John  ]\L  Lambert,  against 
A.  T.  Kannady;  and  was  founded  on  the  defendant's  prom- 
issory note,  of  which  the  following-  is  a  copy  : 

"SI lOa.  On  or  before  tlie  1st  Januar}^  lS-38,  I  promiso 
to  pay  Samuel  Laml^ert,  or  bearer,  the  sum  of  eleven  hun- 
dred dollars;  to  be  paid  in  cotton,  at  eight  cents  per  pound 
the  crop  round,  on  the  plantation,  or  at  the  nearest  con- 
venient gin,  for  value  received  of  him  this  loth  Xovendjer, 
lS-5-3;  being  for  land^soutli  half  of  section  twelve,  town- 
ship twenty-four,  range  eighteen  ;  with  interest  from  1st 
January,  ,1S5G."  "A.  T.  Kannady." 

The  defendant  plstided — 1st,  that  the  plaintiff  was  not' 
the  party  really  interested  in  the  suit;  2d,  the  statute  of 
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limitations  of  six  years ;  3d,  tlie  general  issue ;  and,  4tll^, 
a  special  plea  in  these  words;  "Defendant  denies  each  and 
every  allegation  in  said  declaration  contained,  and  avers, 
that  said  note  was  given  for  the  purchase-money  of  the 
south  half  of  s^'ctioii  twelve,  township  twenty-four,  range 
eighteen;  that  Samuel  Lambert,  the  payee  of  said  note, 
represented  to  defendant,  at  the  time  of  said  purchase,  that 
no  part  of  said  lands  ovorflow^ed,  when  in  fact  a  great  por- 
tion of  said  lands  did  overflow,  and  said  Lambert  well  knew 
that  fact ;  and  that  said  defendant  was  thereby  greatly  dam- 
•aged,  to  more  tlian  the  amount  of  said  note.  And  defend- 
ant avers,  that  afterwards,"  &c.,  "before  the  transfer  of  said 
'note,  defendant  offered  to  rescind  said  contract,  and  to  give 
up  said  land  to  Samuel  Lambert;  and  that  said  Samuel 
Lambert  declined  and  refused  to  rescind  said  contract,  but 
promised  and  agreed  with  said  defendant,  in  consideration 
of  the  fact  that  said  land  did  overflow,  and  of  his  false  rep- 
■resentations  as  aforesaid,  to  allow  him  a  deduction  on  the 
purchase-money  of  said  land,  amounting  to  the  entire  sum 
of  said  note,  and  tuither  agreed  to  give  up,  cancel  and  des- 
troy said  note."  To  this  special  plea  the  plaintiff  demurred, 
on  the  tbllowliig specified  grounds:  "ist,  because  said  plea 
does  not  show  that  said  defendant  was  induced  to  purchase 
on  account  of  said  alleged  false  representations  ;  2d,  because 
said  pl(^a  pur[iorts  to  answer  the  whole  cause  of  action,  and 
concludes  to  a  part  only;  3d,  because  it  is  argumentative; 
4th,  because  it  is  double  ;  and,  oth,  because  it  is  repugnant, 
and  contains  matter  that  is  surplusage."  The  court  sus- 
tained the  demurrer,  and  the  cause  was  tried  on  issue 
joined  on  the  other  pleas. 

Thi."  sustaining  of  the  demurrer  to  the  -ith  }»lea  is  here 
assigni.'d  as  error,  together  with  the  rulings  of  the  court  on 
;the  evidence,  and  in  the  charges  to  the  jury. 

L.  K.  rARSONS,  for  the  appellant. 
JS'.  S.  (iJiAiiAM,  contra. 

A.  J.  WALKEE,  C.  X — The  fourth  plea  first  denies 
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all  the  allegations  of  the  com})lairit.  So  far  as  this  denial 
is  concerned,  there  was  no  prejudice  to  the  defendant  from 
sustaining  the  demurrer  to  the  plea:;  for  it  presented  no 
•defense  not  available  ander  the  general  issue,  which  was 
also  pleaded.  So,  also,  the  agreement  to  cancel  and  des- 
troy the  note,  in  consideration  of  the  oveiflow  of  the  land 
for  which  the  note  was  giveii,  and  of  tlie  false  representa- 
tion as  to  that  matter,  could  have  been  given  in  evidence 
under  the  general  issue  ;  and  the  plah;tiiFsustained  no  preju- 
dice from  the  demurrer  so  far  as  that  defense  was  concerned. 
1  Chitty  onPl.  47S;  Stedhum  v.  Stedham,  32  Ala.  52-5; 
Fail  iO  31ilcs  r.  McArtlmr,  3\.  Ala.  SO.  Besides  these  two 
matters,  however,  the  plea  contains  allegations  to  the  effect, 
that  the  note  was  given  for  the  purchase-money  of  a  tract 
of  land;  that  the  veiidor  n^presented,  at  the  time  of  the 
purchase,  that  the  land  Was  not  subject  to  overflow;  that  a 
great  portion  of  it  wassubject  to  overflow  ;  that  the  ve ndor 
knew  that  fact,  and  that  the  defendant  was  thereby  dam- 
aged, to  an  extent  bevond  the  amount  of  the  note.  We 
have,  in  this  pait  of  the  plea,  the  averment  of  a  misrepre- 
sentation as  to  a  matterwhich  seems  to  have  been  material, 
and  of  injury  to  the  entire  amou-iit  of  the  note,  but  no 
iiverment  that  the  misrepresentation  misled  the  defendant,* 
or  that  it  constituted  an  inducement  to  the  defendant  to 
make  the  contract  of  purchasi',  or  was  relied  u[)on  l)y  the 
defendant.  On  account  of  the  failure  to  makii  such  aver- 
ment, the  plea  fails  to  make  out  a  case  of  fraud. — Fritchett 
V.  3Itf)iroc,  22  Ala.  501 ;  S.  C,  10  Ala.  7S-5  ;  liailci/  r.  Jor- 
■dan,  32  Ala.  oO ;  Foster  v.  Gresscti,  29  AUi.  3!);3 ;  Ficad  i\ 
WaU.rr,  IS  Ala.  323 ;  Coz.n)is  v.  WhUkil-cr,  3  S.  &  P.  322  ; 
5  Chitty  on  PI.  CS7,  GSS,  Gb9.  There  w;is,  therefore,  no 
reversibh;  error  in  rejecting  any  of  the  three  matters  of 
defense  brought  forward  in  the  plea.  Since  the  adoption 
of  the  Code,  tin;  defense  of  fraud  is  available,  inider  the 
plea  of  set-oil",  to  a  note  given  for  the  purchase-money  of 
the  land  ;  but  a  set-otl"  is  only  availabh',  under  a  special 
plea.  The  defendant,  having  no  special  plea  of  sct-olF, 
cannot  have  the  advantau;e  of  this  defense  bv  virtue  of  the 
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provision  of  the  Gode  alluded  to.  The  defense  against  the 
vendor's  suit  for  the  purchase-money,,  on  the  ground  of 
fraud,  could' not,  under  our  system,  be  made  under  the  gen- 
eral issue ;  for  it  is  r^o  defense  at  law,  as  held  in  numerous 
cases,  except  by  virtue  of  the  provision  of  the  Code  which 
allows  a  set-off  of  any  reciprocal  cause  of  action  not  sound- 
ing in  damages  merely. — KdJifs  Heirs  v.  Alien,  34  Ala. 
G63. 

There  was  no  error  in  tiic  exclusion  from  the  con-^ldera- 
tion  of  the  jury  of  the  vendor's  misrepresentations,  as  there 
was  no  issue  upon  which  they  were  admissible.  The  bill 
of  exceptions  does  not  show  tliat  the  evidence  ofiin'ed  by 
the  deft' HGkint,  as  to  the  payee  of  the  note  being  about  to 
leave  tlie  countr}^  in  May,  lS-37,  vras  r<>levant  to  the  issues 
before  the  jury.  Not  being  able  to  perceive  the  relevancy 
of  the  evidence,  we  cannot  hold  that  the  court  erred  iu 
excluding  it. 

Judument  aflirm ed. 


WOOD  vs.  barker:, 

[action    on   ATTACiniKNT   l!OND,    rrm'  I>AMAGF.S.  ]  ' 

).  ^UtJ'icr.  rnnl  v\v<licltve  (lama^irx. — In  an  nctioTi  r,n  an  attafhiiuMit  liOiul,  if" 
tlif  ai  tiuliiiicnt  ■vvas  not  vcxatinus  as  a;4';!iiist  tlii' driVnilaut  in  ilio  jtro- 
ocss,  the  tact  tliat  tlic  attacluii<x  cii-ditor  \vat<  actuated  liy  nialuc  to- 
Avai'ls  a  tliiid  p('rs(Hi,  v.lio,  tboiijili  a  Joint  obli^^or  with  tlie  <i(  fcndaiit 
in  attailinii'iit,  was  not  a  ]>art^v  ■  to  tlie  process,  alJ'ordb  no  j^ror.nd  for 
tile  rccovi-iy  of  vindict  i\'e  damages. 

2.  A<liiihK\li\Hhj  of  dcclaralio/i^,  as  pari  of  ;-c.f  r/rsloc. — Tlie  declai'af  ions  of 
llic  p'.ainriirin  attaidinicnt,  to  his  attorney,  as  to  his  reasons  lor  sniiig 
out  the  ])roe('ss,  nia.(h;  at  t!i<'  time  of  sninjj  ont  the  "orit,  are  iKhnissiblo 
evidence,  in  an  action  on  the  attaciiniont  bond,  as  apart  of  rho  res 
gcHtcc. 

S.  (it-Ill  val  ohjcciion  iorridcucr. — A  general  ohjection  to  evidence,  a  i)ar.t  of-- 
"\v.liii:h  is  adaiissiblo, may  bt>  overruled  uutirely. 
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Appeal  from  t\\Q  Circuit  Court  of  Dallas. 
Tried  before  the  Hon.  Nat.  Cook. 

This  action  was  brought  by  William  Wood,  ngaiiist  Ste- 
^phen  1'.  Barker  and  others,  the  sureties  of  said  Barker; 
and  was  founded  on  an  attachment  bond,  executed  1)}'  the 
defendants,  in  a  suit  previously  brought  by  said  Barker 
against  the  plaintiff  in  this  suit.  The  attachment  bond 
was  conditioned  as  tlie  statute  prescribes.  The  breaches 
alleged  in  the  complaint  were — 1st,  that  the  attachuient; 
was  not  prosecuted  to  eflect,  but  was  dismissed  by  the 
, plaintiff  tlierein  :  2d,  that  snid  attachment  was  wrongfully 
sued  out ;  and,  3d,  that  said  attaclunent  was  vcMiriously 
sued  out.  Issue  was  joined,  as  the  bill  of  e.\ceptiu!is  states, 
•*ou  eaeli  breach  of  the  plaintilf's  com[daint."  On  the 
trial,  after  the  plaintilF  had  [)roved  the  issue  of  the  attach- 
ment, its  lew  bv  service  of  ijarnishment,  and  the  dismissal 
of  the  attachment  suit,  in  vacation,  before  the  commence- 
ment of  this  suit, — "lie  offered  one  Gibson  as  a  witness, 
who  Vv'as  a  joint  obligor  with  him  on  the  note  which  was 
the  foundation  of  the  attacliment-suit,  and  offered  to  prove 
by  him,  that  said  Barker  told  him  (witness),  after  said 
nttachmeiit  vras  sued  out,  that  he  sued  out  said  attachment 
to  vex  and  harass  him  (witness),  and  to  injure  him  in  his 
standing  in  the  connnunit}",  because  he  had  refused  to  go 
Bccurity  for  said  l^arker  on  a  replevy  bond.  The  court 
rcf\isr(l  to  allow  the  witness  to  prove  said  Barker's  declara- 
tions to  him,  and  the  plaintiff  exce[)ted."  The  defendant 
introduced  as  a  witness  one  of  his  attorneys  in  the  attach- 
ment suit,  "by  whom  he  proposed  to  prove  his  reasons  for 
suing  out  said  attachment,  as  stated  at  the  time  to  said 
attorney,  and  tiie  reason  why  .the  attachment  suit  was  dis- 
missed. The  plaintiff  objected  to  this  evidence,  but  the 
'Court  overruled  the  objection*  The  witness  testified,  that 
the  defendant's  reason  for  suing  out  said  attachment,  as 
stated  to  him  at  the  time,  was,  that  the  plaintiff  had 
•deceived  him  as  to  his  ability  to  .pay,  and  he  was  afraid 


^3^  ALABAMA, 


Burns  v.  Hudson. 


that  Gi)3Son  alotie  was  not  able  to  pay  the  debt ;  and  that 
the  attachment  suit  was  dismissed,  by  his  advice,  because 
the  afRdavit  on  which  it  -was  founded  was  defective."  Tlie 
plaintiff  objected  to  this  evidence,  and  reserved  an  excep- 
tion to  the  ov-erruling  of  his  objection.  The  several  rulings 
of  the  court  on  the  evidence,  to  which  exceptions  .were 
reserved,  are  now  assigned  as  error. 

Geo.  W.  Gayle,  for  appellant. 
Thos.  1L  Lewis,  contra. 

R.  W.  WALKER,  J.-^-If  the  attachment  was  .not  vexa- 
tious as  against  the  defendant  himself,  tlie  fact  ■  tliat  the 
attaching  creditor  was  actuated  b}^  malice  against  some 
third  person,  not  a  party  to  the  process,  affords  no  ground 
for  tlie  recovery  of  vindictive  damages  in  this  suit. 

[2-3.]  A  part  of  the  testimony  of  the  witness  Williams- 
eonsisted  of  the  declarations  which  the  defendant  made  at 
the  time  tlie  attachment  was  issued,  as  to  his  reasons  for 
having  it  issued.  These  diudarations  were  admissible  as 
part  of  the  res  geske. — Pitts  v.  BurraigJis,  G  Ala.  73-5-G, 
and  cases  cited ;  Dearing  v.  Moore,  9X5  Ala.  590 ;  Sanford' 
^^  IFoivwd,  29  Ala.  695.  The  exception  taken  was  to  the 
admission  of  tlie  whole  of  the  witness'  evidence  ;  and,  as  part 
of  it  was  admissible,  this  court  will  not  reverse,  even  if 
other  portions  of  it  were  illegal.  On  that  point,  however, 
it  is  not  necessary  for  us  to  express  an  opinion. 

Jndanient  affirmed. 


BURKS  vs.  HUDSON. 

\nu.h  IN  KQrrrv  nv  kkmk  covKiiT,  rou  kkcovkhy  of  slaves,  as  paut 

OF   SJJPAKATK  KSTATK,  Willi  ACCOtiNT  OV  HIKE,   &C. ] 

1.  Ifuihand'n  marilal  rifjhis  in  and  in  irifrs pcrsonalti/. — Prior  to  tho  adop-, 
tion  of  tlio  (itatiites  of  thia  State  sectixing  to  married  women  their 


JtTNE  TEmr,  ISGOi  Oo 


Burns  v.   Hudson 


sepunite  ostiites,  if  a  slave  was  {iiven   by  a  father  to  his  nianied 
dauj;hter,  or  Avas  purchiiscd  by  the  daiij^hter  at  the  admiiiititriitor'd 
sahi  of  her  father's  estate,  and  was   not  in  cither  case  m-! tied  to  her 
separate   n.^fe,  the  husband's  marital  rij^hts  attached,  and  the  slave 
became  his  absolute-  property. 
2.   Variance   helwoen   allegations  and  proof. — The    bill  alleged,   that  the 
slave  in   controversy,   in  whieli  the  complainant  clainuMl  a  separate 
estate  under  a  contract  between  li<!r  husband  and  one  J.,  was  sold, 
conveyed  and  delivered  by  her  husbnnd  to  said  J.,  in  consideration  of 
the  hitter's  agreement  to  become  surety  for  bun  in  a  certain  law-suit, 
and  to   pay   whatever  judgment   might  be  recovered  against  him  ;. 
"and  that  whatever  nught  be  left  of  the  value  of  the  negro,  and  her 
hire,  after  satisfying  the  judgment  that  ruight  bo  recovered  against 
13.  (the  husband),  and  the  girl  herself,  if  she  was  not  taken  to  satisfy 
the  judgment,  J.   was  to  convey  to,  and  settle  upon  comj)lainaut,  in 
lier  own  right,  and  as  her  own  sole  and  separate  estate,   and  to  her 
heirs."     The  proof  was,  that  B.  delivered  the  slave  to  J.  to  indemnify 
Iiim  against  hisliability  .as  surety  for  the  costs  of  the  law-suit,  "m)oTi 
condition  that,  if  the  suit  should  go  against  B.,  the  negro  was  to  bo 
sold,  and  the  proceeds  of  sale  to  be  fust  applied  to  tJie  payment  of 
the  costs  of  the  suit,  if  necessary,  and  the  reshlue,  if  any,  to  be  i)aid 
ov(?r  to  the  com})lainant;  but,  in  the  event  that  B.  gained  the  suit^ 
the  negro  Wfl,s  to  be  put  in  the  possession  of  the  complainant,  as  her 
own  ami  separate  property,  and  J.  was  to  transfer  to  hei'  all  the  title, 
interest  and  claim  that  he  had  to  the  negro,  for  her  separate  use  and 
benefit."     Held,,  th.at  there  was  a  fatal  variance  between  the  allega- 
tions and  ])roof. 
■J.  Same. — .So,  where  the  bill  alleged,  that  J.,  in  ])nrsuance  of  his  pre;-, 
vious  contract  with  B.,  verbally  sold  and  delivered  the  slave  to  the 
complainant,  ae  her  separate  estate,  in  consideration  of  her  jiromise 
to  secure  and  indemnify  him  against  his  liability  as  STircty  for  B.  in 
the  law-suit;  while  the   proof  only   showed,   that   he   delivered   the 
slave  to  her,  and  said  that  lie  made  no  further  cliiim  to  the  slave, — the 
variance  was  held  fatal. 

4.  Same. — 80,  where  the  bill  alleged,  that  the  complainant  afterwards 
delivered  the  slave  to  the  defendant, upon  his  promiT=e  and  agreement 
to  indeainify  J.  against  his  liability  as  surety  for  B.,  to  satisly  what- 
ever judgment  might  be  recovered  against  B.,  to  keep  the  slave  hired 
out  at  a  specified  price,  to  return  her  to  the  complainant  after  it  was 
ascertained  what  he  had  to  jiay  on  the  judgment  against  B.,  if  the 
m*gro  was  not  taken  to  s.atiwfy  the  judgnu-nt,  and  to  account  for  her 
hire  ;  while  the  proof  showed,  that  the  defendant's  agreement  was  to 
take  the  place  of  J.  as  surety  for  B.,  and  to  disjiose  of  tho  slave,  at 
the  termination  of  th(!  suit,  in  like  manner  as  J.  was  to  have  disposed 
of  her  under  his  agreement  with  B,,  as  above  stated, — the  variance 
was  h<;ld  fatal. 

5.  Dismissal  without  prejudice. — The  complainant  in  tliis  ca.so  being  a 
married  woman,  suing  by  her  next  friend,  and  there  being  a  fatal 
variance  between  the  allegations  and  proof,  the  bill  was  dismissed 
•without  prejudice. 
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Appeal  from  the  Chancery  Court  of  Calhoun. 
Heard  before  the  IIoii.  James  B.  Clakk. 

The  bill  in  this  case  was  filed  by  Mrs.  Mahulda  Burns, 
the  wife  of  A.  S.  Burns,  suing  by  her  next  friend,  against 
Samuel  P.  Hudson  and  the  said  A.  S.  Burns  ;  and  sought 
a  recovery  of  certain  slaves  in  the  possession  of  Hudson, 
in  which  the  complainant  claimed  a  separate  estate,  with 
an  account  of  their  hire.  The  complainant  asserted  title 
to  the  slaves  under  a  verbal  gift  from  her  father,  in  South 
Carolina,  in  1S31,  of  tlie  female  slave  who  was  the  mother 
of  all  the  others  ;  a  subsequent  purchase  of  said  slave  at 
the  administrator's  sale  of  her  father's  estate,  in  South 
Carolina,  prior  to  the  year  ISiO  ;  a  verbal  contract  between 
her  said  husband  and  one  John  P.  Jennings,  made  some 
time  during  the  year  1842  or  1S4-3,  by  which  Jennings 
obtained  the  possession  of  said  slave  ;  a  subsequent  verbal 
contract  between  Jennings  and  lierself,  by  which  she  ob- 
tained the  possession  of  the  slave  ;  and  a  verbal  contract, 
of  later  date,  between  herself  and  the  defendant  Hudson, 
under  which  she  delivered  the  slave  to  him.  The  defend- 
ant Hudson  denied  the  title  asserted  by  the  complainant, 
and  claimed  title  in  himself  under  a  purchase  from  said 
Jennings  and  A.  S.  Burns,  made  in  the  presence,  and 
with  the  consent  of  the  complainant.  The  material  alle- 
gations of  the  1)111,  an;l  the  substance  of  the  evidence,  are 
8tat;'(l  in  the  o[)inion  of  the  court.  On  final  hearing,  on 
plead ins^s  and  })roof,  the  chanceilor  dismissed  the  bill ;  and 
his  decree  is  now  assigned  as  error. 

Joirx  AYiiiTE,  for  the  appellant. 
G.  C.  Whatley,  contra, 

R.  W.  WALKP:K,  J.— There  is  no  doubt  that,  when  the 
•contract  was  made  between  A.  8.  Burns  and  John  15.  Jen»- 
nings,  the  negro  girl  Lucy  was  the  property  of  the  former ; 
•for,  whether  we  consider  tbe  original  source  of  title,  as  a 
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gift  from  ^Irs.  J^uriis'  iiither  to  licr,  or  as  her  purchase  at 
the  admiuistratioii  sale,  it  is  plain  that,  as  tlie  slave  was  ia 
no  way  settled  to  the  separate  use  of  the  wife,  the  marital 
rights  of  her  husband  attached,  and  the  pro2)erty  became 
his  absolutely. 

[2]  If,  then,  Mrs.  Burns  has  now  a  separate  estate  in 
ihe  slave,  or  can  justly  claim  a  settlement  of  the  same  to 
iher  separate  use,  ehe  must  deduce  her  right  Irom  the 
transactions  with  John  R.  Jennings,  or  froiii  the  subse- 
quent contract  with  the  defendant.  However  well  founded 
such  a  claim  may  be  in  point  of  fact,  it  can  be  of  no  av'ail 
to  the  complainant  in  this  suit ;  for  the  reason,  that  the 
iillegiKtions  and  proof,  in  reference  to  the  matters  which 
form  the  foundation  of  her  title  to  relief,  if  she  has  any, 
do  not  correspond. 

The  amended  bill  alleges,  that  the  complainant's  hus- 
band, being  engaged  in  a  law-suit,  or  law-suits,  with  one 
Ilindman,  sold,  conveyed,  and  delivered  the  girl  Luc}^  to 
Jolm  B.  Jennings  :  and  that  Jennings,  as  a  consideration 
therefor,  contracted  and  agreed  to  become  surety  for 
Burns  in  said  suit,  or  suits,  in  some  way,  and  to  jjay  what- 
ever might  be  recovered  against  Burns ;  and  tvhatecer 
might  he  left  of  the  value  of  the  nq/ro,  and  her  hire,  after 
•satisfifing  the  judgments  that  might  he  recovered  against 
Burns,  and  the  girl  herself  if  she  ivas  not  taken  to  satisfy 
the  judgments,  Jennings  was  to  convey  to  and  settle  upon 
complainant  in  Iter  own  riglit,  and  as  her  own  sole  and  sep- 
arate estate,  and  to  her  heirs.  The  only  evidence  in  rela- 
tion to  t\ni  contract  between  Burns  and  John  B.  Jennings, 
is  the  testimony  of  William  M.  Jennings,  the  son  of  John 
B.,  who  states,  that  his  father  became  surety  for  Burns,  for 
co^i,  in  a  law-suit  between  Burns  and  one  Hindman  ;  and 
that  to  indemnity  Jeimings,  Burns  delivered  the  negro 
Lucy  into  his  possession,  upon  condition,  that  if  tJie  suit 
should  go  against  Burns,  the  negro  was  to  he  sold,  and  the 
proceeds  of  the  sale  first  applied  to  the  payment  of  the  costs 
of  the  suit,  if  necessary,  and  the  residue,  if  any,  to  he  paid 
ever  to  the  complainant;  in  the  event,  however,  that  Burns 
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gained  thr,  suit,  the  ougro  was  to  be  put  in  the  jjosscssion  of 
the  complainant,  as  her  onm  and  separate  2'>^'02}erty,  a)td  Jeii*- 
ninys  iras  to  transfer  to  Iter  all  tlie  title,  interest,  and  claim 
that  Ire  hc.d  to  the  negro,   for  licr  separate  >ise  and  h':nrjit. 

[3.]  The  bill  furtlicr  alleges,  that  in  J  S43  Jenniiiii-s,  by 
a  verbal  contract,  sold  and  delivered  Hie  n(\i>ro  Lucy  to 
complainant,  as  her  separate  esfoite,  and  to  her  heirs,  m 
pursuance  ol'  his  previous  contract  with  Jjurns,  in  consider- 
ation of  the  promise  of  comphvinant  "to  secure  and 
indemnify,  and  cause  to  be  secured  and  indeninitied,  the 
said  Jennings  against  all  loss  and  liability,  as  sui'etv  for 
]5urns  in  the  suit  or  suits  above-named."  The  only  evi- 
dence introduced  to  sup[)ort  this  al  legal  inn,  is  the  testi- 
mony ot  ^^'m.  ^I.  Jennings  and  ]\[is.  (Jowart.  The  iirst" 
named  witness  statt:S,  that  on  a  particular  occasion  in  1843, 
and  in  the  presence  oi'  the  defendant,  Mrs.  (Jowart,  and  the 
witness  himself,  JohnB.  Jennings  I'omarketl,  that  defendant) 
was  willing  to  take  Ina  phn'e  as  surety,  and  asked  the 
complainant  if  she  was  willing  ;  to  winch  she  gave  her 
assent.  Jennings  then  said  to  her,  "There  is  your  negro 
woman  ;  take  her,  and  dispose  of  her  as  you  choose.'' 
Mrs.  Cowart  says,  that  Jennings  remarked  to  the  com})!ain- 
ant,  that  he  now  delivered  her  negro  girl  to  her,  and  made 
no  further  claim  to  her.  There  is  no  evidence  of  an  a2,"ree- 
7.nent,  on  the  pait  of  the  complainant^  to  secure  Jt-nnings 
agaiust  loss  as  surety  for  Burns,  which  is  the  allnjcd  cun-« 
sidei'ation  for  the  transfer  ;  nor  is  anything  said  as  to  a 
delivery  to  the  scjparate  use  of  the  coni}>lainant.  Cer- 
tainly, the  transaction,  as  proved,  was  not  a\i  execution  oi 
the  original  contract  between  liurns  and  .Jennings. 

[}:.]  .The  biU  further  alleges,  that  n])on  the  same  day  oit 
whi<-h  Jennings  delivered  the  gii'l  to  complainant,  or 
shortlv  ther«'aft(;r,  tiie  coujplainant  and  defendant  made 
H  ccmtract,.  l)y  which  the  complainant  agreed  to,  and  did, 
deliver  the  negro  Lucy  to  the  defendant,  and  the  defendant 
iigreed  to  secure  and  indemnify  Jeimings  as  surety  for  ]5urns, 
and  to  pay  and. satisfy  whatevt-r  judgments  might  be  re- 
(tovered  against  Burais  ;  "that  to  make  him  safe  in  so  doing. 
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lie  vvoiiiUi  take  tlio  girl  into  his  possession — that  he  would 
•keep  her  hired,  at  some  good  house,  at  six  dollars  per 
month  ;  that  he  would  return  the  girl  to  complainant,  after 
it  was  ascertained  wiiat  he  would  have  to  pay  on  whatever 
judgments  might  be  recovered  against  Burns  in  said  cases 
in  order  to  save  Jennings  harmless,  it  said  negro  was  not 
taken  to  i?atisfy  the  judgments  that  might  be  recovered 
therein  ;  and  upon  that  agreemiMit,  and  that  he  would  also 
account  to  complainant  tor  the  hire  of  said  girl,  the  defend- 
ant took  possession  of  said  girl."  The  only  proof  to  sus- 
tain this  allegation,  is  the  testimony  of  the  same  witness', 
J.  M.  Jennings,  who  states,  that  he  delivered  the  nc^gro  ib 
Hudson,  ibr  comidainant ;  and  that  the  slave  was  to  bedis*- 
posed  of  in  the  hands  of  Hudson,  at  the  termination  of  the 
law-suit  between  l^jurns  and  Hindman,  in  like  manner  as 
she  was  to  have  been  by  John  P).  Jennings.  He  further 
states,  that  it  was  agreed,  that  Hudson  should  take  the 
place  of  Jennings  as  surety,  and  become  liable  in  like  mari- 
ner as  Jemiings.  Now,  looking  to  the  testimony  of  the 
same  witness,  to  ascertain  the  manner  in  which  the  girl 
was  to  have  been  disposed  o^  by  Jennings -at  the  termina- 
'tion  of  the  suit  between  Bivrns  and  Hindn:^an,  we  find  that 
the  agreement  was,  that  "if  the  suit  should  <>-o  against 
Burns,  the  negro  WJiS  to  be  sold,  and  ihe  proceeds  of  the 
sale  first  applied  to  the  payment  of  the  costs  of  the  suit,  if 
necessary,  and  the  I'esidue,  if  any,  to  be  paid  over  to  com- 
plainant. In  the  event  th;:it.  Burns  gained  the  suit,  the 
negro  was  to  be  put  in  the  possession  of  complainant,  as 
her  separate  })ro[ierty."  Tlu'  difference  between  this  con- 
tract, and  that  whi«h  the  complainant  alleges  she  made 
with  Hudson,  is  obvious. 

It  is  evident- froTiT  this  review  of  the  allegations  of  the 
bill,  and  the  evidence  adduced  in  suppoit  of  th(>m,  that 
in  regard  to-  each  one  of  the  successive  transactions 
through  whrdi  1  he  complainant  seeks  to  deduce  her  claim 
to  relief — tlie  original  contract  between  ]jurns  and  Jen- 
nings, the  subsequent  transfer  of  the  slave  by  Jennings 
to  the  complainant,   and  the  contract  between  the  com- 


68  ALABAMA. 


Basil  and  Wifp  v.  Cuiniin^hani's  Executors. 


plainant  and  defendant — the  case  as  stated  is  not  the  case 
which  is  proved.  Consequently,  there  was  no  error  in  dis- 
missing the  bill. 

[5.]  The  evidence,  however,  does,  as  we  have  seen,  tend 
to  show  that  the  defendant  obtained  yjossession  of  the  ne- 
gro under  an  agreement  that  he  shoulil  take  in  all  respects 
the  place  of  Jennings — that  is,  that  he  was  to  become 
bound  for  Burns  in  like  manner  as  Jennings  had  been ; 
and  that,  at  the  termination  of  the  law-suits,  he  would 
make  the  same  disposition  of  the  negro  which,  jy  his  con- 
tract with  Burns,  Jennings  had  agreed  to  make.  Without 
in  any  manner  committing  ourselves  to  the  validity  of  any 
claim  which  complainant  may  assert  as  growing  out  of 
these  facts,  we  tliink  that,  under  all  the  circumstances  of 
the  case  as  disclosed  by  the  record,  it  is  proper  that  the 
bill  should  be  dismissed  without  prejudice.  Accordingly, 
the  decree  of  the  chancellor  is  reversed,  and  a  decree  here 
rendered,  dismissing  the  bill  without  prejudice. — Danfortk 
V.  Herbert,  33  Ala.  499 ;  Singleton  v.  G-aijlc,  S  Porter,  270; 
Cameron  v.  Abbott,  30  Ala.  419  ;  Lang  v.  Waring,  26  Ala. 
625  ;  Edtvards  v.  Edwards,  30  Ala.  394.  The  complain- 
ant's next  friend  must  pay  the  costs,  both  of  this  courts 
iind  of  the  court  below. 

A.  J.  Walked,  C,  J.,  not  sitting. 


BUSH  AND  WIFE  vs.  CUNXlXGIIA?.rS  EXECUTOES, 

[I'liociijjjixc;  jiKicjii;.-,  i'iioi'.atk  couut  vow  iu;covi:iiy  of  Li-.OAcy.] 

].  BcqncHt  to  cndilor,  tcith  direction  for  deduction  of  dcht  from  lc{iaci/. — 
When;  tlio  testator,  attor  making:;  ocrtiiin  sjx'cilic  boq^(!^sts  to  his  wife, 
<lircc-tc(l  tliut  th»  residue  of  his  property,  both  real  and  i)ersoiial, 
should  be  divided  iu  thref;  c(pial  parts,  bequeathed  one  of  these  paa't» 
to  the  childreu  of  a  deeeased  brother,  and  added  to  tht;  iKMjuest  these 
wonls:  "Jnii  the  amonnt  f  uni  now  indclitcd  to  them  in  deducted," — held, 
that  this  clujise  did  not  impose  upon  the  childreu  an  abandonment  of 
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their  fl('l)ts  a;;ainst  the  estate,  as  a  condition  upon  which  they  should 
take  the  legacy,  but  only  required  a  «leduetion  of  the  debts  from  the 
legacy;  thiit  in  uiakiii*;  tliia  deduclion,  tlie  aggrejjate  amount  of  the 
debt»s  must  be  subtracted  from  the  entire  legacy  to  the  children  col- 
lectively: and  that  the  amount  to  which  the  children  were  entitled 
under  the  bequest  must  be  ascertained  as  in  cases  where  property  is 
.  brouj;ht  into  hotchpot — that  is  to  say,  after  deducting  the  specific 
bequests  to  the  widow,  the  amount  of  the  debts  duo  to  the  children 
n«ust  be  first  added  to  the  general  residuum  of  the  estate,  and  then 
deducted  fi-oin  one-third  of  that  amount. 

2,  JinrdcK  of  jy roof. — In  a  proceeding  before  the  probate  court,  after  the 
exi)iiation  of  eighteen  months  from  tlie  grant  of  letters  testamentary, 
for  the  recovery  of  a  residuary  legacy,  from  which  is  to  be  deducted, 
by  the,  terms  of  the  l)equest,  a  debt  due  from  the  testator  to  the  lega- 

•  tce,  it  is  iucunib(!ut  on  the  legatee,  and  not  on  the  executor,  to  prove 
the  amount  of  the  indebtedness  to' him  ;  and  unless  he  makes  such 
proof,  and  thereby  shows  that  there  will  be  a  sufficiency  of  assets 
remaining  in  the  hands  of  the  executor  to  pay  ail  the  debts,  charges, 
and  prior  legacies,  he  is  not  entitled  to  a  decree. 

3.  Elcclion  ;  }a.rimlir,'ion  of  probate  and  chancer!/  courts  orcr  jfrocwdhi/js  for 
recovery  of  kf/acij. — WhePe  a  residuary  legacy  contains  a  clause  direct- 
ing a  debt  due  from  the' testator  to  the  legatees,  arising  from  the  fact 
that  lie  had  made  an  unauthorized  sale  of  their  interest  iu  a  tract  of 
land,  to  l>e  deducted  from  the  amount  of  the  legacy;  and  some  of  the 
legatees  are  ii)f«iits,  and,  consequently,  incaiiable  of  electing  to  ratify 
the  Bale, — the  <:hanci'ry  court  alone  can  make  an  election  for  them, 
a-nd  is,  therefore,  the  appropriate  forum  for  the  settlement  of  the 
estate  and  the  ascertainment  of  the  legacies. 

Appeal  from  the  Probate  Court  of  Tallaftega. 

In  the  matter  of  the  estate  of  John  H.  Cnnningham, 
deceased,  on  the  petition  of  A.  C.  Bttsh  and  Afary,  hi*^  wife, 
{formerly  Mary  Cunningham,)  D.  F.  Sliuford  and  Cynthia, 
his  wife,  (formerly  Cynthia  Cunningham,)  John  B.  Cun- 
ningliam  and  Victoria  Cunningham,  for  the  recovery  of  a 
legacy,  wliich  the}''  claimed  under  tlie  second  clause  of  the 
will  of  said  John  H.  Cunningluim,  deceased,  wliich,  after 
making  several  specific  bequests  to  the  said  testator's  wife, 
was  in  the  following  words:  "  The  remaining  portion  of 
my  estate,  both  real  and  personal,  nor  bequeathed,  is  to  be 
in  three  equal  parts;  W.  J.  Cunninghiim  is  to  have  one- 
third;  James  M.  Montgomery,  Julia  Jackson,  and  Evaline 
Lane,  one-third;  and  the  otherthird  to  my  brother's,  Ansel 
Cimnimxhara,  deceased,  children ;  but  the  amount  I  now  am. 
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indebted  to  them  is  deducted,  both  real  and  personal."  The 
plaintiffs  claimed  as  children  of  said  Ansel  Cunningham, 
deceased,  and  filed  their  petition  after  the  lapse  of  eighteeii 
months  from  the  grant  of  letters  testamentary.  The  execu- 
tors, who  were  made  defendants  to  the  proceeding,  "pleaded 
the  general  issue,  with  leave  to  give  in  evidence  any  special 
matter  which  might  i)e  pleaded  in  bar,  and  with  like  leave 
to  the  petitioners  in  reply." 

On  the  hetiring  of  tlie  j>etitiofl,  the  plaintifts  read  in  evi- 
dence the  will  of  the  testator,  with  its  probate,  the  inven- 
tor}',  sale-bill  of  a  poh;ion  of  the  personal  pro[»ertv,  and 
allotment  of  the  slaves  by  commissioners  under  nn  order  of 
the  court;  and  proved  the  solvency  of  tlie  estate.  "The 
defendants  theii  oftered  to  prove,  that  said  J(jhn  If.  Cun- 
ningham, the  testator,  vras  the  executor  (if  his  fiitljC)',  who, 
by  his  will,  left  his  real  estate  to  his  widow  for  life,  and 
after  her  death  it  was  to  be  ecpially  divided  among  his 
children,  seven  in  number,  one  of  wliom  vras  said  /\nsel 
Cunningham,  the  father-.of  the  |>etitioners;  that  said  John 
H.,  before  the  death  of  his  fatlier's  widow,  VMircluised  all 
the  interests,  except  that  of  said  Ansul  Cunningham,  and 
that  of  W.  J.  Cunningham,  one  of  the  defendants  in  this 
proceeding  ;  ihat  he  afterv/urds  purcliased  the  share  of  suid 
W.  J.  Cunningljam ;  th;tt  he  sold  said  huid  after  the  deatlt 
of  the  widov/,  and  made  a  fee-sin)[ile  deed  for  the  v.liole 
tract,  with  covenants  o-f  warranty  to  protect  the  title; 
that  this  was  done  after  the  death  of  said  Ansel  Cunning- 
ham, and  with  the  consent  of  his  widow  and  su!-h  of  his 
chiUlren  as  were  of  fidl  age, — he,  the  said  -John  11.,  to  pay 
them  one-seventh  of  the  amount  for  whicii  he  sold. it;  that 
he  did  this  as  fust  as  thi;  children  cajiie  of  age,  and  also 
paid  to  th(!  wid(j\v  of  said  Ansel  the  share  to  wliieh  she 
was  entitled  under  the  laws  of  G«.'orgia."  The  phiintifls 
objected  to  this  evidiMice,  as  illegal  and  irrelevant;  tho 
court  overruhul  their  ohji-ctions,  and  they  excepted.  The 
defendants  offered  to  jirove,  also,  "that  the  said  Jolm  If. 
Cunningliam  was  also  the  executor  of  his  mother,  who,  at 
her  dearth  in  Lboi-iJ,  bcipieathed  S1:J0U  to  the  children  of 
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said  Aii-sel  Ciuiriingljam  ;  and  tliut  the  said  John  H.,  up  to 
the  time  of  Jiis  death,  paid  all  the  said  children,  as  they  came 
of  age,  tiieir  resp^'ctive  shiires  of  tids  legacy."  This  evi- 
dence the  coujt  admitted,  against  the  objection  of  the  peti- 
I  tioneis,  and  ti)ey  excepted.  It  was  admitted  that  tlie  names, 
ages,  &('.,  of  all  the  [)arties,  were  cori'ectly  stated  in  the 
petition ;  tJuit  all  of  the  petitioners  were  of  full  age  when 
the  petition  wasiihul;  that  two  of  them  were  under  the 
age  of  twenty-one  when  the  testator  died,  and  that  he  had 
jiever  paid  either  of  these  two  anything  on  ac^^oiint  of  his 
indebtedness  to  them.  The  other  cliildren  of  said  Ansel 
Cumdngham,  who  w^ere  not  before  the  court  as  parties, 
were  alk'ged  in  the  petition  to  be  nnder  the  age  of  twecty- 
one  years,  Tliis  being.all  the  evidence,  (except  some  parol 
testimony  as  to  the  testators  instructions  to  the  person 
who  wrote  the  will,  whicli  requii'es  no  particular  notice,) the 
£0urt  dismissed  the  petition,  and  tlie  petitioners  excepted.. 
The  decree  of  tiie  court,  and  its  rulinys  on  the  evidence, 
iire  now  assigned  im  eiror, 

.  Jar.  JI.jMartj.v,  for  appellants. 
L.  E.  Pakso^.s,  and  Jnu.  White,  contra. 

A.  J.  WALKER,  C.  J. — The  clause  subjoined  to  the 
bequest  to  the  children  of  Ansel  Cunningham — "but  the 
.nmount  I  now  am  indebted  to  tliem  is  deducted,  both  real 
imd  [x'rsoual" — does  not  exempt  the  testator's  estate  fi'om 
tlie  paymcujt  of  the  debts  due  to  the  children  of  Ansel 
Cunnii:!;'h;nn,  or  imi)ose  upon  them  t!ie  ab.m  lonuiL-nt  of 
those  (lel)ts  as  a  contUtiun  npon  which  they  should  take  the 
legacy.  Its  entire  elK'ct  is  to  require  a  deduction  from  the 
legacy  of  the  amount  of  tlie  debts.  If  it  recpiired  an 
abanihjument  of  the  debts,  there  would  be  a  loss  of  the 
-debts  to  those  children,  as  well  as  a  deduction  of  tht- 
iunount.  The  children  have  a  right  to  colijct  the.  dvibts 
from  the  estate;  but,  in  as:cei"taiuing  their  legacy,  there  is 
to  be  a  deduction  of  the  amount  of  tlie  dc*bt^.  We  un  lor- 
stand  the  clause  to  require  that  a  deduction  from  the  entire 
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legacy  of  the  child reii^  collectively  is  to  be  made  of  tber 
gross  or  agaregnte  amouut  af  the  in  Jebtedijess,  and  not  that 
there  is  to  be  a  deduction  from  the  several  shares  of  th(? 
respective  children  of  the  ttistiiict  amounts  which  may  be 
due  them  separately.  The  deduction  is  evidently  made  i& 
common  burden  upon  all  the  children. 

In  ascertaining  the  legacy  io  be  divided  anjong  the  chil- 
dren of  Ansel  Cum)-ii)gham,.the  following  is  the  })lan  to  b«r 
pursued:  After  the  satisfaction  of  the  debts  and  expenses 
and  cost  of  administration,  the  Ix^questa  to  the  widow  must 
be  taken  out ;  then,  to  the  residuum  must  foe  added  the 
amount  of  tlie  testator's  indebtedness  to  the  children  of 
Ansel  Cunningham,  and  the  residuum  thus  increased  must 
be  divided  iuto  three  eqruil  parts  j  of  these  three  pr.rts^ 
one  must  be  assigned  to  "William  J.  Cunnii>gham  ;  one  to 
James  M,  ]\rontgomery,  Julian  Jackson,  and  Evaline  Lane. 
to  be  ecpially  divided  between  them:  and  the  remaining 
third,  after  deducting  the  amount  of  the  indebtedness 
before  added  to  the  residuum,  must  be  equally  divided 
amon^  the  children  of  Ansel  Cunnimjharn.  The  indebted- 
ness  to  the  children  o-f  Ansel  Cunningham  must  be  brought 
into  hotchpot;'  otherwise,  there  would  be  a  balance  not 
distributed  under  the  will, — a  result  which  it  was  evidently 
the  purpose  of  the  testator  to  avoid.  This  will  be  apparent 
upon  making  a  review  of  the  process  of  distribution  upon 
a  different  [)lan,  Letthe  actual  residuum,  after  the  reduc- 
tion of  the  widow's  legacy,  be  divided  into  three  equal 
parts,  and  tlu'U  let  a  sum  cqunl  to  tin;  indebtedness  to 
Ansel  Cunningham's  chihlrei}  bededuct(,'d  from  tluur  share, 
and  tluu'e  would  be  an  intestacy  as  to  the  sum  deduct(ML 
This  result,  which  is  inconsistent  with  the  testator's  inten- 
tion, is  avoided  by  adding  the  amount  to  be  deducted  to 
the  residuuui  to  be  divided  irito  three  ecpial  parts. 

From  this  exposition  of  the  plan  of  calculation  to  be 
ado[)ted,  it  becoujes  clear,  that  proof  as  to  the  aniount  of 
the  testator's  iudei)t(Mlness  to  the  children  of  Ansel  Cun- 
ningham is  indispensable  to  the  ascertainment  of  their 
distributive  sliure  j  and.  it  is  totally  impossible  to  determine 
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what  is  the  distributive  share  of  tliose  chihhvii,  or  any  one 
or  more  of  them,  without  such  proof;  and  it  is  equally 
impossible  to  deteiiniue,  in  the  absence  of  such  proof, 
whether  the  probate  judge  could,  v/ith  safety  to  the  estate, 
decree  to  them,  in  advance  of  a  final  settlement,  any 
definite  amount  on  account  of  their  legacies  ;  for  it  may  be 
that  the  aggregate  amount  of  the  indebtedness  will  absorb 
the  It^tracy. 

[2.]  It  was  shown  that  the  testator  was  indebted  to  the 
above-named  childn^n  on  two  accounts;  but  as  to  the 
amount  of  indebtedness  on  one  account  there  was  no 
proof.  The  onus  of  making  that  proof  was  upon  the 
petitioners.  The  amount  of  the  indebtedness  was  a  matter 
which  we  must  presume  to  have  been  as  much  within  the 
knowledire  of  the  ix^titioners,  as  of  the  executors.  It  was 
not  defensive  matter,  to  be  brought  forward  by  the  execu- 
tors. It  was  an  element  to  be  alfiimatively  considered  in 
ascertaining  wdiether  the  petitioners  were  entitled  to  the 
decree  sought.  Under  section  177-5,  it  devolved  upon  the 
petitioners  to  show  that  they  were  l(!gatees,  and  that  after 
tlie  payment  to  them  of  some  amount  there  would  be  a 
sufficiency  of  assets  to  pay  all  the  debts,  charges,  and  other 
legacies  entitled  to  priority.  This,  we  decide,  they  have- 
not  done. 

[3.]  A  part  of  the  testator's  indebtedness  to  the  children, 
mentioned  in  the  will,  arises  out  of  the  fact  of  his  making 
an  unauthorized  sale  of  their  interest  in  a  tract  of  land. 
Tliose  who  are  infants  have  not  elected  to  ratify  the  sale 
and  take  their  share  of  the  purchase-money,  and  are  inca- 
pable from  infancy  of  making  tliat  election.  An  election 
can  only  be  made  for  them  by  the  chancery  court.  The 
amount  of  indebtedness  depends  u[)on  that  election.  It 
would,  ilierefbre,  seem  that  the  appropriate  forum  for  the 
settlement  of  the  estate  and  the  ascertainnient  of  the 
legacies  of  the  above-named  children  would  be  the  chan- 
cery con  It. 

Decree  affirmed. 
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WILSON  VS.  RANDALL  axd  V^ITE. 

[lurx  IX  KQcnv  roit  injcxctiox  ov   pkobate  ukciikk.] 

1.  What  (lefensen  adiuiiiisfrafor  may  make  he/ore  probate  court. — If  an 
atliiiiiiiatiiitor  dcUvcrs  ti)  one  of  the  distriliutecs  jiiopeiTy  boii.uht  by 
him  ;it  rlii' ii(l;iHiiistratoi'.s  sal(;,  with'mt  Taking,'  his  note  for  the  pur- 
chase-mou'-y.  under  an  agreement  that  fh'-  amount  of  the  juii'-liase- 
moiiey  fthal!  be  credited  X)ji  his  distiihiitive  sliare  of  tlie  cstale,  thhs 
ajriet-tceiit  is  avaihtble  to  theadioiiiistrator,  on  liual  settleiuent  of  hi.s 
adniiid-natioii,  liefore  the  iirohate  court. 

2-  lyiiii'al'Ji;  rdii'f  ajjani>it  prouatc  dcenc. — A  court  of  equity  ^^■ill  riot 
grant  relii'f  to  an  aihuinistrator,  aj^a!n>t  a  <b-eree  rtouhred  by  the  pro- 
bate e.iiiuton  iinal  setth'inent  of  hi.s  •aecoinit.s,  by  estabiishini;  a  cndit 
.  or  sei-oJf..v-!jii:h  uiiglit  liave  been  aUo\M<l  in  tln^  proViale  couit.  loerc  ly 
oil  th:-  .L';ioii!id  that  lie  was  jui'veiited  fioiii  as.'M.'j-tiii^^'  hi.->  di'lViise  be- 
fore That  euurt  by  TJic  repealed  [sruinises  and  as.-ura.nc^-  of  the  distiib- 
t  utets,  ''Ihat  they  wonh!  do  -what  was  rii;,ht  iu  tiie  matter." 

Appeal  t'runi  Wm  Cliaricery  Court  of  Shelby. 
Heard  before  tlie  Hon.  Jamks  B.  Clakk. 

Tin:  nuiteriui  facts  of  rliis  case,  as  stitetl  in  the  bil!,  are 
thest;  :  Beiijaiiiin  0.  \Mi.son,  the  eouiplaiiiant,  was  ap- 
]^;ohiti'iI  Ijy  the  j)i'(»bare  court  ot  said  eouiity.  in  December, 
!  ^oL>,  ;i(hiii!ii.>tiat(jr  of  tlie  estate  of  his  father,  Beniamiii 
VViisoii,  deceased  ;  of  which  estate,  ]\rrs.  Nancy  liaruiall, 
who  was  the  sister  of  tlu'  coni[)!aiitant,  (and  ^^h(>,  wiiliher 
liusbaiid,  Ijenjaniiii  F.  ]»andall,  was  made  a  delendaiit  to 
the  bilL)  was  one  ot  the  distiibntees.  In  Fe!»rnary,  l'^-^:], 
{]it;  C(»ni[ih;i!iant  sold  the  ])ers(»nal  propeiMy  ot  s;iid  estate, 
under  an  (jrdi'r  of  sale  granted  by  the  prol)ate  court;  and 
:it  this  s  lie  Bandall  and  wile  bei'anie  the  purchasei'S  of 
])ropriiy  amounting  to  nearly  s'7.3(),  "under  a]i  airnu'inent 
with  complainant  that  said  Nancy  shoidd  obtain  in  this 
way,  to  the  e.\:tent  of  tin.'  [»roperty  so  bid  oil",  her  distiibu- 
tive  shaft!  of  said  estate."  A  few  days  after  the  sah>,  (com- 
plainant (li'livtM'ed  to  sidd  Nancy  tht,'  [)roperly  so  l)id  oti'  by 
her  and  h»'r  husband  ;  "l)iit,  iciyino  upon  said  aureement 
.and  uadei'staudini^,  ;iiid  belieN  inz  tlu»t  she  and  her  husband 
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would  c-aiiy  out  the  same  in  cjood  faitli,  took  tVoui  Inn*  no 
recoi[it,  nor  did  he  require  of  her  any  note  for  tlie  value  of 
said  property."  At  several  ditlerent  times  attervvards, 
"coniplainaut  called  upon  said  Benjaiuin  F.  to  sfttU;  with 
liim,  so  as  to  furnish  him  vvitli  u  voucher  for  said  advance- 
inent  to  said  Nancy,  aud  was  as  ofteu  assured  by  said  Beu- 
janiiii  F.  tliat  he  vrouid  do  what  was  right  in  the  matter, 
and  that  comphiinant  necjd  not  have  any  feai"  about  it." 
In  May,  iSoo,  tiie  comphiinant  made  a  partial  setthjiiient 
with  the'j;)r.obate  cmut,  in  v»'hicli  lie  ch;u-ged  himself  witi: 
the  amount  of  the  property  delivered  to  Kandall  and  wife, 
"and  aUov/ed  him*eif  charged  in  favor  of  s<'iid  Naucv,  witli 
the  sum  of  SIol'  61,  as  her  distributive  share  of  the  per- 
sonal assets,  without  interposing  his  claim  for  said  advance- 
ment to  her,  relying  upon  the  said  agreement  ;;nd  mider- 
standmg  being  carried  out  in  good  faith."  In  ^lay,  fS-5G, 
com])lainant  made  a  final  settleiKeut  with  said  v»robate 
court  of  his  administration  on  said  estate,  "on  which  set- 
tlement, relying  up(jn  the  delendants'  oft-re|)ear  ;d  assu- 
rances that  they  would  do  right  in  the  matter,  he  permitted 
a  decree  to  be  rendered  again«t  him,  iti  fiivor  of  said  l>en- 
jamin  F.,  t()r  the  use  of  said  Nancy,  for  the  sum  of  S i^i)  70, 
without  interposing  his  claim  for  said  aflvancement." 
Complainant  "was  iudiu'ed  to  d.divt.'r  s.iid  pr(j[)erty  to  said 
defendants,  without  je(|uiriug  of  them  a  note  or  other  evi- 
dence tiierefor,  by  said,  agreement  and  imilerstan^iing  ;  and 
was  prevented  from  inter[)osing  said  advaneemeiit  ;ig  a 
defense  on  said  settlemMit,  and  induced  to  permit  said  de- 
crees to  be  rendere.l  against  him,  l»y  t!ie  d.'lendants' 
repeated  assurances  tliat  tin'V  would  do  what  was  ri!i;ht." 
'.The  defendants  afterwards  re})udiated  tlu^ir  agieeuunt,  and 
sued  out  exectition  on  the  decrtje. 

The  prayer  of  the  bill  was,  fur  an  account,  an  injuectiou 
of  the  [)rohate  decree,  a  money  decree  for  the  b.ihuice 
which  might  be  found  due  to  the  com[)lainant,  and  u^'iieral 
relief.  The  chancellor  sustained  a  demm'i'erto  the.  bill,  for 
want  of  enuitv;  and  his  decree  is  n(nv  assigned  as  errcji;. 
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S.  Lefper,  for  appellant. 
R.  W.  Cobb,  contra. 

A.  J.  WALKER,  C.  J.— The  a.jrreement  by  the  defend- 
ants, to  allow  the  amount  of  purchases  made  by  them  from 
the  complainant,  as  administrator,  to  be  credited  upon  the 
distributive  share  of  Mrs.  Randall,  was  available  to  the 
complainant  on  the  final  settlement  of  his  administration. 
He  niiiilit,  upon  his  final  settlement,  have  set  off  the 
amount  of  such  purchases  aofainst  the  claim  of  Mrs.  Ran- 
dall as  a  distiibut^e. — Carroll  v.  Moore,  7  Ala.  (515  ;  JLxjrc 
V.  LcsuoHr,  33  Ala.  237. 

[2.]  P>ecaus<:?  the  defendant  could  have  made  the  di^fense 
before  the  jirobate  court,  lie  can  not  obtain  reliuf  in  chan- 
€ery  against  the  decree,  unless  he  was  prevented  from 
makincc  his  defense  in  the  probate  court  on  his  settltMuent, 
"b\'  fraud,  accident,  or  the  act  of  the  opposite  pariy,  un- 
mixed witli  fault  or  neglect  on  his  part."' — Dnr-l^n-orfli  v. 
Dtidnrortlt's  Adm'r,  35  Ala.  70;  Hair  v.  Lo'vr,  10  Ala. 
224;  FoivcJl  v.  Strn-art,  17  Ala.  719;  Fost/^r  v.  State 
JJanJc,  ib.  672  ;  French  v.  Garner,  7  Porter,  549  ;  Allman 
V.   O'ccn,  3L  Ala.  X'67. 

The  allecrations  of  tlie  bill  are  insufRcient  to  meet  the 
rec|uisitions  of  that  rule.  The  promise  of  the  defendants 
that  the  ansount  of  their  purchases  should  go  in  ])ayment 
of  the  disti'ibutive  share,  and  their  repeated  assurance  tiiat 
they  would  do  what  was  rigiit,  made  before  tin?  final  settle- 
ment, coidd  not  evidence  a  procurement  of  the  decree  by 
fraud,  ^disrc^presentations  must  be  in  a  matter  of  sub- 
stance, and  must  mislead  the  party,  in  order  that  they  may 
consritiit<'  a  fraud. — I  ^Story's  E((.  Ju.,  §  191.  Nothing  in 
what  v/as  said  by  the  defendants  was  calculated  to  induce 
the  complainant  to  forego  the  assertion  of  his  defense  in 
the  probate  court,  ov  could  have  misled  iiim*  All  that  was 
said  and  d(U)e,  contributed  to  aian  him  with  convenient  evi- 
dence uj)on  which  to  sustain  his  dehmse.  The  defendants' 
proniise  to  do  what  was  right,  required  them   to   allow  the 
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complaincn  's  set-otf  before  tlie  probate  court;  and  tlicir 
failure  to  allow  it,  was  calculated  to  awaken  the  utmost 
anxiety  of  the  complainant  to  establish  his  defense,  instead 
of  misleading  him  into  the  quiet  omission  to  bring  it  up. 
If  the  complainant,  upon  the  reliance  which  he  mentions, 
forbore  to  assert  his  defense,  it  was  an  act  of  the  utmost 
negligence  on  his  part — it  was  his  own  fault,  and  a  court 
of  chancery  will  not  relieve  him. 
Decree  aiiirmed. 


COWLES  vs.  TOWNSEXD  &  MILLIKEN. 

[ASSUJirSIT   ox   GUAI:AXTY   of   PleO.MISSOIIY   XOTK.] 

1.  Conjlict  of  la IV s  (ts  to  vo}isfriiction  of  contract. — When  a  {guaranty  is 
executed  iji  this  State,  and  the  pvoiuissory  note  on  wliieh  it  id  endorsed 
is  also  payable  here,  the  liability  of  theguaiautormubt  be  deteiiiiiued 
by  the  hnvs  of  this  State. 

2.  li'iten  miarcprcHtntations  consiitnte  fraud. — A  misrepresentation  as  to 
the  legal  ellect  of  a  written  contract,  does  not,  per  .se,  constitute  a 
fraud;  nor  is  the  other  evidence  in  this  ease  sulTiciint,  in  connection 
with  such  misrepresentations,  to  establish  a  fraud,  under  the  i'ormer 
ilecisiou  of  the  case,  31  Ala.  42S. 

Appeal  from  the  Circuit  Court  of  Montgomery. 
Tried  belore  the  Hon.  John  Gill  Shortek. 

TiiLS  action  was  brought  by  the  appellees,  and  was 
founded  on  the  appellant's  guaranty  of  a  promissory  note, 
which  was  endorsed  on  the  note,  in  these  words:  "I  guar- 
anty })ayment  of  the  within,"  (signed,)  "  George  Cowles." 
The  note  was  for  SoSl  50,  made  by  Rudler  &  Kockwell, 
dated  September  28,  1849,  and  payable  eight  months  after 
date,  to  the  order  of  the  defendant,  (not  i\\q  plaintiffs,  as 
stated  in  the  former  report,  3i  Ala.  428.)  at  the  office  of  J. 
S.  Winter  &  Co.,  ^Montgomery,  Alabama.  No  pleas  appear 
in  the  record.     On  the  trial,  as  the  bill  of  exceptions  shows, 
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after  tlie  |»Iaiiititis  b;id  read  to  the  jury  the  note  and  unar^ 
anty  on  which  the  suit  was  founded,  the  defendant  otiVred 
in  evidence  the  depositions  ot  Michael  Rndler  and  Geo.  W. 
Kend,  a!id  a  letter  written  by  tlie  planitiffs  to  him,  dated 
New  Y<»rk,  Kovember  lo,  ISVJ,  which  was  in  tliese  words: 
"We  have  your  esteemed  favor  of  the  6th  instant,  with 
enclosures  as  stated.  You  will  find  enclosed,  retui-ned 
herein,  the  note  for  S-5S1  -50,  wliich  we  must  ask  you,  in 
accordance  with  our  agreement,  to  guai'anty,  either  pyjecially 
on  the  back  l)y  endorsation,  or  I)y  attaching  a  written 
guannity.  If  on  the  Ijack  of  the  note,  pleas*,'  enUor>o,  '1 
guaranty  payment  of  the  within';  if  on  paper  attat'hed. 
'I  guaranty  to  To\a  iisend  oc  ildliki't)  [ciyin'jnt  of  the  note 
in  tliL-ir  favor,  made  by  Rudh'r  ^c  Ilockwell,  dated  Si-ptem- 
ber  2b,  1S49,  ar  S  niontjfs,  ];ayable  at  office  of  J.  AVinter 
^t  Co.,  ^lontgomery,  Alabama.'  This  is  the  propter  form 
of  guaranty,  and  does  not  gire  recourse  against  you  Ijy  the 
liolders  of  the  paper,  until  they  have  gone  to  the  end  of 
the  law  aaainst  tiie  payers.  We  are  very  much  pleased 
with  ^Ir.  Itudler,  and  feel  s.itisfled  lie  will  do  all  he  can 
faithfully  to  administer  the  projtej-ty.  At  the  same  time, 
your  own  business  inti'Iligence  Vv'ili  su'JU'est  to  you  the 
propriety  of  requiring  ;i  compliance  witli  the  tei'ins,  as 
agreed  on,  of  ou.r  credit  to  him."  ^richael  Ivudler  was  one 
of  the  paitners  of  the  firm  of  IJudier  ct  Rockwell,  and 
t<^st!fie<i,  that  the  note  ^vas  not  pres-ented  to  them,  at  n:;^tu- 
rity.  iov  [uiyinent;  that  the  firm  was  then  |)erfectly  solvent, 
and  the  note,  if  not  ])aid,  might  have  been  collected,  or  at 
leaf^t  sficured.  ll\s  answer  to  the  Gth  interrogntory  \\as  in 
these  words:  "  Tiie  agreement  and  understandimr.  nndeV 
and  by  virtue  ot  which  Gef)rge  Cnvles  guarantied  the 
payment  of  said  note,  was  this  :  that  tin;  said  Townsend 
Sc  Milliken  should  not  call  upon  him,  nntrl  tlieT  liad  prose- 
cuted Rudler  &  R^jckwelf  to  judirmeiit  or  insolvCncT.  The 
understanding  was,  that  in  tlie  event  of  I^.;  &:  R.  not  paying 
The  Jiote  at  maturity,  Townsend  it Milliken  were  to  w^e.  all 
proper  and  lawful  means  to  collect  the  same,  before  they 
liad  any  right  to  call  on  said  Cowles.     This  was  the  agree 
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inont,  as  I  understood  ;it  the  time,  nnd  ever  since."  Geo*. 
W.  liead  jdso  testified  to  the  solvency  of  Iliid](>r  &  Rock*- 
well  at  llie  maturity  of  t'le  note.  "  The  defendisnt  also 
introdnci'd  one  J.  li.  Govven  as  a  witness,  who  testihed^ 
that  l.K'lbre  and  at  the  execution  of  the  said  note  by  liiuller 
&  Rockwell,  and  before  and  at  the  time  of  the  making  erf 
l;he  ^luiranty  thereon  by  the  defendant,  the  })!aintiirs 
resided  in  the  city  of  New  York,  and  were,  and  iiad  been 
for  many  yeais,  merchants  in  copartnership  in  said  city  ,* 
and  that  the  defendant,  before  and  at  the  making  of  said 
note  raid  guaranty,  resided  in  jMontgomery  county,  Ala- 
bama." The  phiintiiis  then  intioduced  the  deposition  of- 
one  ,1.  13.  Cronin,  who  testified  to  the  insolvency  of  Rudler 
&  Rock  we'll  in  the  fall  of  16'51,  and  to  his  own  unsuccess- 
ful  etibrts,  as  an  attorney,  to  collect  from  them  the  amount 
due  on  the  said  note  ;  iiikI  a  letter  written  by  t!ie  defendant 
to  the  })laintiils,  dated  Montgomery,  December  1,  1S49, 
wliich  was  in  these  words:  "Enclosed  you  have  Rudler  & 
RoekAveU's  note,  signed  as  requested.  I  shall  probablv 
have  some  funds  in  my  hands,  belo-nging  to  Rudler,  in  a 
shori'time  ;  if  so,  I  shall  remit  it  without  delay."  This 
l>eing  all  tlie  evidence  in  the  cause,  the  court  exclude  1  from 
the  jury,  on  the  plaintitVs'  motion,  the  plaintids'  letter  to 
the  d(5fendant,  above-copied,  and  the  answer  of  the  witness 
Rudler  to  the  0th  interrogatory;  and  then  instructed  the 
jury,  "  that  if  they  beli(!ved  all  the  evidence  in  the  cause  to 
be  true,  they  must  nevertheless  find  a  verdict  for  the  [)lain- 
tilKs."  To  both  of  these  rulings  of  the  court  the  defendant 
excepted,  and  lie  now  assigns  the  sami3  as  err<Tr. 

Watts,  Judge  <t  Jackson,  for  tlie  appcdlant. 

GOLDTllWAITE,  lilCE  &  Se.MPLE,  Cffiika.  ■ 

STONE,  J. — The  note,  on  ■Mr.  Cowles'  guaranty  of 
vvliich  this  suit  is  based,  is,  on  its  face,  payable  at  jMont- 
gomery, Alabama;  and  is,  tlun-efore,  as  to  its  binding  stipu- 
lations, governed  '  by  the  laws  of  Alabama. — Kittrell  r. 
Evans,  33  Ala.  449.     The  letter  of  Townscnd  &  Milliken 
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to  Mr.  Covvles,  dated  Xovember  loth,  184:9,  and  tlie  reply 
of  Mr.  Cowles,  dated  December  1st,  1S49,  (both  of  which 
were  in  evidence,  and  are  copied  in  the  record,)  show  tliat 
Mr.  Cowles  executed  the  guaranty  in  tlie  State  of  Alabama. 
His  liability,  then,  must  be  governed  by  tlie  laws  of  Ala- 
bama. 

When  this  case  was  before  in  this  court,  (31  Ala.  4'23,) 
the  same  evidence  on  the  cpiestion  of  fraud  in  procuring 
the  guaranty  was  in  the  record,  as  is  found  in  this  record, 
-with  the  exception  of  the  testimon}^  of  Mr.  Gowen,  after 
noticed.  Speaking  of  that  evidence,  we  said,  it  "  sliouhl 
have  been  admitted  ;  and  if  no  other  evidence  on  the  point 
was  adduced,  the  court  sliould,  when  the  evidence  wiis 
closed,  have  excluded  it."  Tlie  testimony  of  the  witness 
Gowen  was  to  the  ellect,  that  before  and  at  the  time  of  the 
execution  of  the  guaranty,  the  plaintilis  wei-e  merchant 
copartners  in  the  city  and  State  of  Xew  York,  and  the 
defendant  a  resident  of  Montgomery,  Alabama.  These 
facts  can  exert  no  iiiHueuce  u[ion  the  questions  of  either 
law  or  fact,  as  presented  b}'  this  record. 

The  rulings  of  the  circuit  court  were  in  strict  conformity 
with  the  opinion  of  this  court  on  the  former  hearing,  and 
its  judgment  is  consequently  aliirmed. 


PtAGLx\XD  vs.  KING'S  ADM'R. 

[SVPr.lJSEDKAS   Ol'   ri.  FA.  AGAINST  ADMIXISTIl-lTOll'S   srKKTIKS.] 

3.  ValiiJiii;  of  f/rant  of  adm'rniitralion  dc  l)0)iis  iion. — Wlieii  a  grant  of  let- 
tors  of  adiiihiisl ration  dr  bonis  non  is  collaterally  assailed  as  void,  on 
the  <,aoiiiid  that  Ihe  original  adiiiini.strator  liad  neither  died,  resigned, 
nor  Ixcn  removed,  a  recital  in  tiie  ininntes  of  the  facts  necessary  to 
snstain  an  order  of  removal,  as  ihe  rea,son  lor  the  grant  of  adnunistra^ 
lion  (i(  bonis  turn,  will  be  hehl  sni'iicient  to  uphold  the  validiry  of  that 
grant:  the  action  of  the  eonrt  ^^  ill  he  constnn-d  as  anionnting  to  an 
order  of  removal,  or  the  record  m  ill  be  considered  Kiiieuded  so  as  to 
fehow  a  regular  order  of  removal. 
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Appeal  from  the  Probate  Court  of  Talladega 


o"- 


In  the  matter  of  the  estate  of  William  King,  deceased, 
on  the  petition  of  the  appellants,  who  were  the  sureties  of 
Solomoa  Spence,  on  his  olficial  bond  as  sheriff  of  Talladega 
county,  to  supersede  and  rpui^h  an  execution,  whicii  had 
been  issued  against  them,  as  such  sureties,  on  a  decree  of 
said  probate  court  against  their  principal,  as  admiuistratot 
de  honis  non  of  said  King.  The  will  of  said  Kim;  was 
admitted  to  probate,  by  the  proper  court  in  Talhidega 
county,  in  June,  JSIO  ;  and,  at  the  same  time,  letters  testa- 
mentary thei'eon  were  granted  to  Mrs.  ]\Iartha  King,  the 
widow  of  the  testator,  jointly  with  John  C.  Calhoun.  lu 
September,  1S41,  Mrs.  King  having  failed  to  renew  her 
bond  on  the  requisition  of  her  sureti(;s,  D.  A.  Griffin,  then 
sherifT  of  Talladega,  was  appointed  administrator  de  honis 
non  of  said  King;  the  order  for  his  appointment  being  m. 
the  following  words : 

"Whereas,  William  Montgomery  and  George  L.  Rag- 
land,  the  sureties  on  the  bond  of  John  C.  Calhoun  and  Mrs. 
•Martha  King,  executor  and  executrix  of  William  King's 
will,  having  notified  the  judge  of  this  court  that  they  were 
no  longer  willing  to  stand  as  such  sureties  ;  and  the  said 
judge  having  caused  fourteen  days  notice  to  be  given  to 
said  Martha  King,  (said  Calhoun  being  dead,)  to  appear, 
and  renew  her  said  bond  as  such  executrix,  on  the  15tli 
September,  instant,  before  this  court;  and  the  said  Martha 
Kinjjr  failimj;  and  refusing  so  to  do, — it  is  therefore  ordered 
by  the  court,  that  David  A.  Grililn,  sheriff  of  Talladega 
county,  be,  and  he  is  hereby,  appointed  administrator  de 
honis  non,  with  the  will  annexed,  of  the  estate  of  said  Wil- 
liam King,  deceased." 

At  the  same  time,  IMrs.  King,  "  late  surviving  executrix," 

was  ordered  to  appear  on  the  1st  ]\Ionday  in  October  then 

next,  and  settle  her  accounts  with  said  Griffin,  "whom  this 

<court  has  this  day  aj^pointed   administrator  of  said  King's 
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estate,  in    coiisequence   of  the   i'cdlure  ot  said  ^luiliia   M, 
King  to  renew  her  bond." 

On  the  17th  of  Ivlareh.  ISi-J,  GriiTnrs  term  of  office  as 
sheriff  having  exytired,  Solomon  Spence,  Ids  succe.s.sor  as 
sheriff,  was  cifipoinfed  and  qualified  as  adnnnistrator  dc 
honis  non  of  King;  and  in  j.Liy,  lSl-5,  his  olficial  term  as 
sheriff  having  expired,  said  Spence  was  appointed  a<hninis- 
tratol"  in  his  indi\idual  eapaeity.  In  Deceinber,  i54S,  let- 
ters of  administration  oii  said  estate  were  granted  to  Joseph 
N.  Savery,  as  coroner  of  the  county;  and  in  ]\Iai-ch..  lS-55, 
said  Savery  was  re-a[)])ointed  in  his  indi\idiial  capaciry. 
In  May,  1S-jo,  a  decree  was  rendei'ed  aaainst  Spciice,  as 
administrator  in  Ijis  oificial  capacity,  in  favor  of  Saverv, 
for  So,:]  11  7:);  and  an  execnrion  on  tiiis  (iecrec  havinir 
been  returnod  "  no  propeity  found,"  anotliiii'  execution  was 
thereupon  issued  against  Spence  and  hi.s  sureties.  The 
sureties  then  filed  a  ]'etition,  asking  a  super ■<■'■(}'■  as  of  this 
execution  ;  insjstii  g  that  their  lia!.)ility  w;is  l»arred  by  the 
statute  of  limitations,  and  iiiat  the  iri'ant  of  administration 
to  Spence  was  void,  Ijecause  3Irs.  King,  the  executi'ix,  had 
neither  died,  resitzncd,  nor  Jx^en  I'emoved.  The  })robate 
court  sustained  a  demurri.'r  to  the  petition,  and  dismissed 
the  supersedeas  ;  and  its  decree  is  now  assigned  as  error. 

Jas.  Ij.  ^Martix,  for  appellants. 
L.  E.  Pausuxs,  conira. 

jR.  AV.  AVALKKR,  .1. — The  quesfions  whicii  arise  in  this 
case  are  idc'ntical  with  thos(^  which  have  been  considered 
and  dettrndiied  in  the  case  ai'  Jlti;/J>{)id  r.  ('(dhoiin's  AdniW, 
(3t)  Ala.  GOG.)  except  tliat,  in  addition  to  the  defenses  urged 
by  the  sureties  in  tiie  latter  case,  the  petitionei's  liere  assail 
.  tlie  oi"<ier  for  tin;  appointment  of  S])ence  as  adnnnistrator 
dc  bonis  non  of  King,  as  void,  upon  tlie  ground  that  ]Mrs. 
King,  tlie  oiiginal  administratrix,  had  neither  died,  resigned. 
nor  been  removed,  and  that  her  administration  was  there- 
fore Htill  outstanding  wlien  S})ence  was  appointed. 
Although  there  is  no  formal  order  for  the  removal  of  ^Nfrs- 
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Kini:,  yet  tlic  fiicts  necessary  to  sustain  such  an  order  are 
recited  in  the  minutes,  as  the  reason  for  tlie  grant  of  admin- 
istration to  Spence  ;  and  with  tlie  view  ot  sustaining  tlie 
second  grant  of  administration,  when  coJlatcrcdhj  assailed^ 
we  tliink  it  is  proper  to  consider  the  action  of  the  court 
as,  amounting  to  the  removal  of  the  administratrix.  If 
tlic  validity  of  tlie  subsequent  pi"occeding  could  not  be 
Otiierwise  tipheld,  W(,'  woidd  consider  the  recoi'd  as  having 
been  am<'nded,  s«  as  to  show  a  regular  order  of  removal. 
Spcifilif  V.  Kniijld^  11  Ala.  4r)l  ;  JlIcLaurcn  v.  Thompson. 
Dudley's  Lav.-  E.  :3:j-5  ;  Sfatr  i\  Mjoj^,  21-  Ala.  20 1. 

D(K'ree  afilrmed. 

A.  J.  A^'alkei;,  C.  J.,  not  sitting.- 


BONKEU  vs.  :MARTIX  &  LOWE. 

[aXCU,L.VKY  ATTACUMKXT  AXD  GAKXISirMKXT.] 

||^  Ucjiii-Mi's  of  jiid'imcnt  ('j/a'ninl  (Jc/anlliiu/  guniiiJicr. — To  siLstaiu  a  judg- 
ment ilnal  a^aiiist  a  difaulling-  garni  slice,  the  record  must  show  a, 
previous  eondiiion.al  judgnient  against  Inni,  in  the;  I'orin  prescribed  by 
tii(>  staTntc.  (Cixle.  ?i  ^^^Ao ;)  and  neither  tlie  words  "judgment  nim  as 
to  J.  T.  ]>.",  lollo'.ving  the  judgment  against  the  defendant  in  attach- 
ment, nor  a  recital  iu  the  linal  judgniclit  of  the  fact  that  a  judgment 
nisi  had  Ueeu  rendered,  not  st-'iting  enough  to  ahow  its  validity,  is 
suflicient. 

Appkal  from  the  Circuit  Court  of  Pickens, 
Tried  before  the  Hon.  A.  A.  ConL;.UAX.  • 

The  record  in  this  case  sliows  the  following  facts:  On 
tTie  15th  September,  lS-50,  Martin  lI'  Lowe  commenced  an 
action,  by  summons  and  corajilaint,  against  Simpson  11. 
Williams,  and,  at  the  saine  time,  sued  out  a  garnishment, 
under  the  act  of  February  5th,  1S5S,  (Session  Acts  1S57-S, 
]).  -30,)  against  John  T.  Bonner,  C.  B.  Sanders,  and  C.  L. 
Stone.     At  the  ensuing  term  Of  the  circuit  court,  judgment 
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by  default  was  rendered  against  Williams,  for  $134  3>;  and 
at  the  end  of  that  judgment  these  words  were  added: 
"Judgment  nisi  as  to  John  T.  Bonner  and  other  garnishees, 
answer  on  file,  and  cont'd."  On  the  30th  Xovember,  lS-59, 
a  scire  facias  was  issued  against  Bonner,  whicli  recites  a 
regular  judgment  nisi  against  him,  and  which  was  duly 
served  on  him  ;  and  at  the  next  ensuing  term  of  the  court, 
a  judgment  was  rendered  against  him,  as  follows  :  "Came 
the  plaintitFs,  by  attorney  ;  and  it  appearing  to  the  satisfac- 
tion of  the  court,  that  the  said  John  T.  Bonner,  garnishee, 
has  been  regidarly  served  with  scire  facias,  and  he  being 
called  into  court  to  show  cause  why  judgment  final  should 
not  be  entered  against  liim  in  tliis  case,  and  the  said  garni- 
shee failing  to  a])pear,  it  is  therefore  considered  by  the 
court,  that  the  judgment  for  one  hundred  and  thiity-four 
3S-100  dollars,  lieretofore  rendered  by  this  court  against 
the  garmshee,  be  made  final,  and  that  the  plaintil's  recover 
of  the  said  John  T.  Bonner  the  said  sum  of  one  hundred 
and  thirty-four  3S-100  dollars,  besides  all  the  costs  and 
interest  in  the  case,  for  which  execution  may  issue."  This 
judgment  is  now  assigned  by  the  garnishee  as  error. 

A.  B.  CLniiEKALL,  foj-  appellant. 

A.  J.  "WALKER,  C.  J. — To  support  a  judgment  final 
against  a  defaulting  garnishee,  it  is  recpnsite  tliat  there 
should  have  been  a  previous  conditional  judgment  against 
him,  to  be  made  final  unless  he  should  appear  within  the 
first  three  days  of  the  next  succeeding  term  and  answer. — 
Code,  ''^  '2'j^o  ;  'S«.'Ssion  Acts  lS-57— 5-?,  p.  36.  The  words 
foiuid  at  the  close  of  the  judgment  against  the  jdaintifi's 
debtor,  do  not  amount  to  a  judgment  at  all. — iJickcrson  v. 
V/alLcr,  1  Ala.  4S  ;  Toiiiledbe  Banlc  v.  Strong,  1  Stew.  & 
P.  1S7  ;  DraiKjhn  v.  Tomhechhe  JBanlc,  1  Stew.  66.  If  it  be 
conceded,  that  a  recital  in  the  final  judgment,  of  the  fact 
that  the  requisite  conditional  judgment  had  been  rendered 
against  the  garnishee,  could  dispense  with  the  necessity  of 
an  entry  of  the  judgment  itself  upon  the  record,  we  should, 
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nevertlieloss,  be  constrained  to  decide,  tliat  tlie  recital  in 
this  case  is  not  sufficient  to  sustain  the  judgment  final.  It 
does  not  show,  except  by  inference,  in  whoso  favor,  or 
against  whom  the  judgment  nisi  was  rendered  ;  nor  does 
it  show  that  that  judgment  was  upon  the  condition  pre- 
scril)ed  by  the  statute. 

Judgimint  reversed,  and  cause  remanded. 


MARSH'S  AD^I'R  ts. 'ELS WORTH. 

[l$tLr.  IX   KQUITY  TO  EXFOKCK  FOKEIGN  STATUTOKY  I.IEN  OX  SLAVE.] 

1.  Extrn-ferriiorial  operation  of  stafntory  lien. — ^Tlie  lien  created  by  the 
Mississipj)!  statute  of  1829,  on  property  sold  by  an  administrator 
under  an  order  of  the  probate  court,  (Hutchinson's  Miss.  Code  of  J848, 
p.  G75,  ch.  49,  art.  8,  §  3,)  cannot  be  enforced  in  this  State,  against  a 
purchaser  who  here  acquired  the  property  in  good  feith  for  valuable 
consideration. 

Appeal  from  tlie  Chancery  Court  of  Mobile. 
Heard  before  the  Hon.  Wade  Keyes. 

The  orio-inal  bill  in  this  case  was  filed  on  the  19th  ]\rarch, 
lSo;3,  l)y  James  Minter,  as  the  administrator  of  Samuel  B. 
Marsh,  deceased,  against  George  P21sworth ;  and  an  amended 
bill  was  afterwards  filed,  to  which  F.  G.  Kimball,  as  the 
administrator  of  ]\[rs.  Julia  D.  Marsh,  who  was  the  widow 
of  said  Samuel  B.  IMarsli,  was  made  a  defendant.  The 
object  of  the  bill  was  to  enforce  a  statutor}-  lien  on  a  slave, 
named  Lizzie,  who  had  been  sold  by  the  plaintiff,  in  Mis- 
sissippi, under  an  order  of  the  probate  court  of  Carroll 
county,  and  who  was  in  the  possession  of  the  defendant 
Elsworth  at  the  commencement  of  the  suit.  The  sale  was 
made  by  the  administrator  on  the  Sth  January  18-49  ;  and 
the  slave  was  purchased  at  the  sale  by  the  decedent's  widow, 
who  executed^  her  note  for  the  purchase-money,  and  who- 
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afterwaixls  removed  to  this  State,  bvingiiig  the  slave  witk 
her.  The  defendant  Elsworth  aoqiured  the  slave  bv  pur- 
chase from  one  Buckholt,  (who  was  a  Bephew  of  ]\Irs. 
Marsh.)  on  the  1-Stli  I^Iarch,  IS49,  at  tlie  price  of  $25i\ 
The  Mississippi  statute,  under  wliieh  the  complainant 
claimed  the  lien  which  he  sought  to  enforce,  was  set  out  in 
the  bill,  and  is  in  these  words  :  "When  any  rt^al  or  personal 
estate,  or  both,  of  any  deceased  person,  or  ot  any  minor, 
shall  be  sold  by  the  oi'der  of  any  probate  court,  on  a  ci'cdit, 
the  said  property  shall  be  held  and  remain  sr(l)ject  and 
liable  to  the  payment  of  the  sum  or  smns  for  which  it  was 
sold,  and  the  interest  thereon,  in  preference  to  aiiy  other 
claim  or  claims  of  the  piircluiser  of  said  property,  or  the- 
assignee  of  said  pin-chaser,  and  shall  bt^  held  liable  to  the 
payment  thereof,  as  if  a  mortgage  had  been  taken  on  the 
said  property,  to  secure  the  payment  thereof." — Hutchin- 
son's Mississippi  Code  of  1S4S,  page  075,  chaptei-  49,  aitiide 
8,  section  0.  The  bill  alleged,  that  ]Mrs,  ]\[;)rsh  died  in.this 
State,  in  the  fall  of  18-52,  insoU-enr,  and  having  ^e^■tM•  paid 
any  pait  of  the  purchase-money  of  die  said  slave  ;  and 
jirayed  that  the  slave  njight  be  subjected  to  the  satisfaction 
of  the  com[dainant's- statutory  lien,  and  tor  gcMieral  I'elief, 
The  defii'ndant  Elsworth  claimed  to  be  a  bona  fich'  pur- 
chaser, for  valuable  consideration,  without  notice  of  the 
complainant's  alleged  lien  ;  insisted  th<".t  the  ]\[iss!ssippi 
statute  could  have  no  extra-territorial  operation,  as  against 
lnm,and  demurred  to  the  bill,  for  want  of  equity. 

On  final  hearing,  on  pleadings  and  proof,  the  chancellor 
dismissed  the  bill  ;  and  his  decree  is  n.ow  assigned  as  error. 

ItOUKRT  B.  Ai:iMS'rKAD,'for  appellant. — 1.  Tlie  general 
rule  undoubtedly  is,  that  the  puichascr  of  })ersonal  ]>rop- 
erty  ac(piires  no  Ix'tter  title  than  his  ^■('ndorila<l.  Xo  fraud 
being  alleged,  the  doctrine  ol"  c<irc(d  onplor  ai)plies,  ;yid 
Elsworth  must  look  to  ihe  wairanty  of  his  %'eiKior,  who,  iu 
his  furn,  a(  quired  oidy  the  titli,'  of  Mrs.  ^larsh. 

2.  What  was  the  tiUe  of  ^Irs.  IMarsli  V  Under  the  Mis- 
sissippi statute  of   182!),  as  set  out  in  the  ncord,  she  hail 
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only  an  cquital)le  interest,  in  the  nature  of  an  equity  of 
redemption.  The  administrator's  sale  efFected  no  change  of 
title.— L  8m.  &  Mar.  220  ;  10  ih.  143-49. 

'S.  The  removal  of  the  property  to  this  State  'did  not 
affect  the  plaintiff's  lien,  in  the  absence  of  a  [)Ositive  statute 
relieving  it  of  the  lien.— 02  Maine,  28;  10  N.  H.  4(j ; 
Story's  Conflict  of  Laws,  -^^  401,  402. 

4.  The  registration  statutes  of  this  State  do  not  a])ply  to 
the  case. —  licaU  v.  Williamson,  14  Ala.  5-3  ;  Swift  v.  Fitz- 
Hugh,  <)  Poiter,  39. 

Cha:\[berlatx  &  Hall,  contra,  cited  and  relied  on 
Donald  cf  to.  r.  Ilciciff,  ;>:}  Ala.  olG  ;  Ilanrick  v.  AndrnvSy 
9  Porter,  24;  13  Peters,  089;  McCoy  v.  Odom,  20  Ala. 
600;  Story  on  Conflict  of  Laws,  45?  '^^■^-  G31. 

STOXK,  J. — The  statute  of  the  State  of  Mississippi, 
copied  into  the  bill,  [ireserves  only  a  statute  lien  on  property 
sold  as  this  was.  It  does  not  prevent  the  title  from  passing 
to  the  purchaser.  Such  lien  being  only  one  of  the  inci- 
dents given  by  the  law,  it  results  tliat,  as  against  a  psip- 
chaser,  who,  in  good  faith,  acquires  title  within  another 
jurisdicti/jn,  sucli  lien  can  have  no  binding  operation  in  the 
new  jurisdiction. — fii'd  Donald  v.  Hewitt,  and  authorities 
■cited,  :]3  Ala.  -534,  oio-G. 

Diicree  of  the  cliaucellor  aflirmed. 


SAULS  ts.  CARMICllAEL  &  ALLEX. 

[sEcciiiTy  rou  COSTS  jsy  xox-uksujkxt  rwiNinr,] 

3.  rrr^um]>li(in  in  favor  of  jniJumcnt. — In  an  aoti')n  b.\-  A,  ivv  the  mm-  of 
,B,  the  iilainlill'  was  rwiiiircd  to  ^iv<-  si'cr.iiity  for  the  cost-;,  (ni  the 
ground  of  Don-i'o.sideiir'f.  At  tjie  lu'xt  term.  C  "a(know!fd;;fd  him- 
self security  for  tiie  fi>.st.s '';  and  the  jilaintill'  ann-nded  his  cduiiihiint? 
3>y  strikinij  out  the  woi'ds  'Sv))o  sues  i'or  the  u,>e  of  IJ  ".     On  a  suhs*^ 
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quent  day  of  the  same  term,  plaintiff  took  a  non-suit,  and  judoment 
for  the  costs  was  thereupon  entered  against  C  ;  the  minnte  entry  re- 
citing that  he  "  ackno-wledged  himself  security  for  the  costs  ii>  thh 
iehalf,"  and  the  name  of  A  alone  being  stated  in  the  margin  as  jdain- 
tiff.  Held,  on  motion  in  arrest  of  judgment  by  C,  "because  he  ^vas  not 
a  party  to  the  suit  when  judgment  was  rendered  against  him,"  tbat, 
the  appellate  court  would  presume,  in  favor  of  the  judgment  of  the 
circuit  court,  that  C  was  surety  for  A,  inasnnich  as  the  record  did  not 
distinctly  show  whether  he  was  surety  for  A,  or  for  B. 

Appeal  from  the  Circuit  Court  of  Barbour. 

The  record  does  not  sliow  who  \ms  the  presiding  judge. 

This  case  originated  in  a  justice's  court,  wliere  several 
actions  were  conunenceil  in  tlie  n<ime  of  R.  T.  Sauls,  for 
the  use  of  Thomas  Wickliam,  against  Carmichael  &  Allen, 
surviving  partners,  &c.  The  several  cases  having  been 
consolidated  in  the  circuit  court,  tlie  defendants  there 
moved,  at  the  November  term,  1S-5S,  to  dismiss  the  suit 
for  want  of  secuiity  for  the  costs  ;  and  the  court  thereupon 
ordered,  "that  the  plaintiff  be  requii'ed  to  give  security  for 
the  costs  by  the  next  term."  At  the  next  term,  the  follow- 
ing proceedings  were  had,  as  shovfn  by  the  minute  entries 
in  the  record  : 

"Bt.  T.Sauls,  use  of  ~|       April  26,  1S59.    James  M.  Briiitt 
Thomas  AVickliam     •  comes,    and    acknowledges    himself 
vs.  .security    foi'    costs.      Plaintiff    has 

Carmichael  &  Allen.  J  leave  to  amend  his  complaint,  by 
striking  out  the  words,  'who  sues  for  the  use  of  Thomas 
Wickham.'  Defendant  allowed  to  file  new  certiorari,  with 
other  security,  in  discharge  of  Brantley,  whom  lie  oilers  as 
u  witness." 

"li.  T.  Sauls        ^      April  27,  lS-39.    Came  the  parties, 
vs.  >  by  their  attorTK^ys  ;  and  the  plaintiff 

Carmichafd  &  Allen.  )  makes  known  to  the  court  that  he 
will  take  a  nonsuit.  It  is  therefore  considered  by  the 
court,  that  the  plaintiff  be  non-suited,  and  that  the  defend- 
ants be  discharged ;  and  .James  M.  I'ruitt  having  acknow- 
ledged hiuiself  security  for  costs  in  this  behalf,  it  is  further 
adjudged,  that  defendants  recover  3f   said  plaintiff,  Sauls, 
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and  iilso  of  said  Truitt  as  his  security,  the  costs  in  this  be- 
half expended." 

"11.  T.  Sauls,  use  of  ^        Motion  Docket,  May  U,  1S59. 
Thomas  Wickham    i     FJaintiff  moves  in  arrest   of  judg- 
r.9.  j  ment,  on  tiie  ground  that  James  M. 

Carmicliael  &  Allen.  J  Pruitt  was  not  a  party  to  the  suit 
when  judgment  was  rendered,  and  that  Thomas  "Wickham 
was  not  a  party  ;  which  motion,  being  heard,  is  overruled 
by  the  court,  and  said  Pruitt  excepts." 

TJicre  is  no  bill  of  exceptions  in  the  record.  The  appeal 
is  prosecuted  by  Pruitt,  who  assigns  as  error  the  rendition 
of  judgment  for  costs  against  him. 

L.  L.  Cato,  for  appellant. 
PuGii  &  Bi'LLOCK,  contra. 

P.  W.  WALKER,  J.— If  we  look  alone  to  the  minute 
entry  of  the  20th  April,  lS-59,  there  may  be  some  uncer- 
tainty as  to  whether  it  waa  for  Wickham,  or  for  Sauls,  that 
Pruitt  then  became  suretv.  P>ut  the  judgment  entry 
which  was  made  on  the  27th  April,  lS-59,  sufficiently  shows 
that  Pruitt  was  at  that  time  bound  as  surety  for  Sauls.  In 
the  margin  of  this  latter  entry,  the  parties  to  the  case,  as 
it  then  stood,  are  named,  Sauls  being  the  plaiiitilf ;  and  the 
minutes  recite  tlie  fact,  that  Pruitt  had  "  acknowledged  him- 
self security  for 'costs  in  this  hehalf,''^  the  obvious  meaning 
of  which  is,  that  he  was  surety  for  Sauls.  At  any  rate, 
the  language  is  susceptible  of  that  construction  ;  and  that 
is  enougli  to  induce  us  to  adopt  it,  if,  by  so  doing,  we  can 
affirm  the  judgment  of  the  circuit  court.  AVhere  the  re- 
cord is  so  obscure,  that  it  does  not  distinctly  appear  upon 
what  state  of  facts  the  judcjment  of  tlie  court  below  was 
rendered;  the  presumption  is  in  favor  of  the  judgment,  and 
it  will  be  affirmed. — Stone  v.  Stone,  1  Ala.  582  ;  Pender  v.. 
Felts,  2  Sm.  &  :\[.  539. 

Judgment  affirmed. 
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BISHOP  vs.  SXELL. 

[mix   IX   EQUITY  TO   ENFOUCK   VKXOOJ'.'S   LUX.] 

1.  Vendor's  lien  cxtntds  not  io  cxclxingcd  land^. — A  vendor's  lion  for  the 
unpaid  piirelKise-iuouey  of  laiid  c-aiinot  he  eiifdivod  nj^ainst  other  bindri, 
obtained  by  the  purehaser  in  exchange  fort^.iose  sold  by  the  vtjndor. 

Appe.vl  from  the  Chaiiccrv  Court  ot  lienrv. 
Heard  before  tlie  lion.  M.  J.  Saffc^ld. 

The  bill  in  tliis  case  was  filled  1)y  Thomas  E.  Bisliop, 
against  ^.lr:<.  Snsaniiali  Snell  and  A.  J.  Biggers;  and  Wil- 
liam Sncll,  the  hiisbaiid  of  said  Susannah,  was  afterwards 
made  a  [lart}'  defendant  by  consent.  It  alleged,  that  the 
coiHjilainant  w;is  the  ov/nt'r  of  two  promissoi^v  notes,  made 
by  Mi's.  Snell,  and  payai)le  to  one  .Tesse  31.  Buwe;  that  said 
notes  were  given  in  pait  payment  of  the  pnreliase-mont'y 
of  a  tiuct  of  land,  sold  bv  said  Rowe  to  ]\[i's.  Snell,  and 
were  o'otained  by  tlie  (-(jniplainant  from  said  Kowe,  f<jr 
valnabh'  e<,/nsidi-i'ation,  without  enddrsemen.t ;  that  the 
lands  t'liis  jMircliased  W(n'e  aire;  wai'ds  conveyed  by  ]\[rs. 
Snell  to  A.  J.  Biu'gers,  in  exchange  for  other  hinds  con- 
veyed by  him  to  her;  and  that  JTrs.  Snell,  at  the  tinn.'  said 
exchange  was  made,  ii'andulenlly  concealed  from  B/iuiicrs 
the  fiict  tliat  said  notes  were  still  outstanding  aini  impaid. 
The  prayei'  of  the  bill  was  for  a  sale  of  the  lands  obtained 
byAIis.  Snell  in  exchange,  to  satisfy  the  notes  held  by  the 
complainant,  and  for  general  ri-liei.  The  chanccdlor  sus- 
tained a  demun-er  to  the  bill,  for  want  of  equity  ;  and  his 
decree  is  now  assigned  as  error. 

M.\t:rrx,  r)ALi>wix  Sc  Sayrk,  for  apjudlant. 
.1*c(;h   i^   Bci.i.ocK,    c(i)dr<L 

A.  J.  WABKEB,  C.  J. — There  is  a  iloclrineof  erjuity, 
that  there  is  a  lien  tor  the  unpaid  purchase-money  of    land 
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upon  tilt'  laud  boui^ht  ;  but  tliere  is  lio  rule,  tlu;t  this  lion 
extends  to  other  lands,  for  which  the  laudliG'udit  may  have 
J>een  exchantred. 

The  chancellor's  decree  n|ui>t  be  aiiirnied. 


CANTY  vs.  SANDER  FORD. 


LDiniNVr.  BY  "\AIFK,  A(;,\7XST  I'Cltf'irASKK  IROM  IICSHAM),  I'Mi:  l-IfOl'na  Y 
Bi:LON(iLNG   I'O  STATUTOKY  .SKl'AKAJ  K  KSTAiF..] 

1.  SdJr  h'ihu'<hand  of  irifen  Kttilidonj  proorrli/ ;  ichetlicr  icifo  is  (-"'(rtjud. — 
It"  l!u'  A\  ite  is  i^ri'sciit  iit  ii  sale  Ijy  her  liii.s'iaiid  of  pc;s.>;i:!l  picpcrty 
lioloiiuini;  to  Iht  statutory  sc]taiatf.'  estate,  and  assent-  to  it,  oi-  makes 
IK)  ol>jeeti()ti  to  it,  )>nt  doi  s  not  join  \Yiib  him  in  aeonviyaiue  of  tit!<s 
she  i.s  ];ut  estoi)i)e(l  fioiii  iceovcii:;^'  the  property  from  tlie  purchaser, 
or  one  ch.iniini;'  under  liim. 

ArPEAL  from  the  Circuit  Court  of  Choctaw, 
Tried  before  the  lion.  C.  V/.  Rai'Il;i:. 


Till:-;  iTction  Wiis  bron^jht  l>v  I^Irs.  Damarias  Canty, 
agaiu.^t  J(dm  Sanderford,  to  recover  a  hors",  whicli  the 
plaintifi'daimetl  as  a  part  of  lier  seiiarate  estati'  und.er  the 
laws  of  tiiis  State,  and  to  wlii(di  tlie  (](dendant  assirrrd  title 
as  a  derivative  ])urc!iaser  from  F.  ^l.  t.\'iuty,  the  })]a!uri(F's 
late  hvi:^band.  The  date  of  the  phiinl  ilf's  marriaoe  with  F. 
"I\r.  Canty,  and  the  time  wlien  she  acfjuired  tlie  piMperfy, 
are  nowhere  stated  in  tlie  record;  but  the  ]>iU  of  excep- 
tions slates,  that  she  bom^lit  the  horse,  at  an  administrator's 
stile,  "  in  ISo — ,  which  was  prior  to  her  mai-riage  with  said 
F.  ]\r.  Canty."  During  tlie  covertuit-,  said  Canry  sold  the 
liorse  to  one  I'ankham,  wlio  sohl  to  one  ^Moore,  wlu>  soid  to 
t!ie  def'-ndant.  Tlie  sale  by  Canty  w;is  V('ii>al  ;  and  it 
appeared  that  the  plaintitf"  was  present  a\  the  lime,  and  did 
not  object  to  it.  Canty  afterwards  al>and(»ned  rhe  pL-iintiif, 
and  she  ol»tained  a  divorce  from  iiim  bef(;re  the  conmiencc- 
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ment  of  this  suit.  The  court  charged  the  jury,  "that  if 
they  behoved  the  plaintiff  purchased  the  horse  since  1S48,. 
and  before  her  marriage  with  F.  Mi  Canty,  and  owned  it 
as  her  separate  estate;  and  that  she  was  present  at  the  sale 
by  said  F.  M.  Canty  to  Bankham,  and  assented  to  it  ;  or- 
that  she  was  present  at  the  sale,  and  knew  of  it,  and  made 
no  objection  to  it, — she  would  be  estopped  from  recovering 
the  property  from  a  person  claiming  under  that  sale."  The 
charge  of  the  court,  to  which  the  plaintiff  excepted,  with 
other  matters,  is  now  assigned  as  error. 

G.  F.  Smith,  for  appellant. . 

STOXE,  J. — We  tliink  the  circuit  court  erred  in  both 
features  of"  its  charge  to  the  jury.  Tiie  act  of  lS-50  (§  5) 
declares,  that  "  such  projierty  \_thi\t  is,  property  belonging 
to  the  wife's  separate  estate  secured  to  her  under  that  act] 
mav  be  sold  by  tlie  husband  and  wife,  and  conveyed  by 
their  joint  deed." — Session  •  Acts  1849-50,  p.  C4.  The 
Code  (^  1984)  declares,  that  the  separate  property  of  the 
wife  "  may  be  sold  by  the  husband  and  wife,  and  conveyed 
by  them  jointly,  by  instrument  of  writing  attested  by  two 
witnesses. — See  Durden  v.  McW ill  lams,  81  Ala.  440. 
"These  provisions  are  obviously  restrictive  of  the  right  of 
disposition,  and  were  doubtless  intended  to  prohibit  any 
sale  of  the  wife's  propeiiy,  except  sucli  as  might  be  made 
by  the  husband  and  wife." — Alcrnndrr  v.  S«Hlsbi()\i/,  at  the 
present  term,  and  authorities  there  cited.  The  "  doctrine 
of  estoppel,  for  a  mere  omission  to  assert  one's  right,  does 
not  ap{ily  to  the  wife,  where  her  husband  makes  an  unau- 
thorized sale  of  her  property  in  her  presence." — Drake  v. 
aiorrr,  I'A)  Ala.  -390. 

Jieversed  and  remanded. 
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PHILLIPS  vs.  THREADGILL. 

[EHX    in    equity   for    PAUTITIOX,    and    DISTRIUUTION    or  mCCKDKXT'S 

ESTATt;.] 

1.  I'arties  to  hill  for  dis'rihution. — TIio  personal  representative  of  a  dece- 
dent's estate  is  a  necessary  party  to  a  bill  iiled  by  some  of  the  distribu- 
tees, against  a  jjerson  who  is  in  adverse  possession,  for  the  recovery 
and  distribution  of  property  belonging  to  the  estate. 

2.  Non-joinder  of  parties.-^Tho  non-joinder  of  a  necessary  party  is  a  fatal 
defect,  for  which  the  bill  may  bo  dismissed  on  general  demurrer. 

ArPEAL  from  the  Chancery  Court  of  Russell. 
Ileard  before  the  Hou.  James  B.  Clark. 

The  bill  in  this  case  was  filed,  on  the  11th  February, 
1S5S,  by  John  A.  J.  Phillips,  and  Mary  E.  his  wife,  (for- 
merly Mary  E.Drake,)  against  William  Threadgill,  and 
Martlia  A.,  his  wife,  (formerly  ]\Iartha  A.  Drake ;)  and 
sought  a  recovery,  partition,  and  distribution  of  certain 
slaves,  which  were  alleged  to  be  in  the  possession  of  the 
defendants  at  the  commencement  of  the  suit.  Mrs.  Tread- 
gill  was  formerly  the  wife  of  Green  W.  Drake,  deceased, 
who  died  in  Mississippi,  (where  he  resided,)  in  June,  1S3S; 
and  Mi's.  Phillips,  one  of  the  complainants,  was  a  daughter 
of  said  Drake.  The  bill  alleged,  that  letters  of  adminis- 
tration on  the  estate  of  said  Drake  were  granted,  soon  after 
his  death,  by  the  proper  court  in  Mississippi  ;  that  the 
estate  was  there  partly  administered,  and  all  the  debts  paid 
by  the  administrator ;  that  the  slaves  here  in  controversy 
were  in  the  possession  of  said  Drake  at  the  time  of  his 
death,  but  were  never  administered ;  that  his  widow  removed 
to  Russell  county,  Alabama,  soon  after  his  death,  and 
brought  said  slaves  with  her ;  that  she  there  married  Wil- 
liam Threadgill,  some  time  during  the  year  18.13,  and  that 
be  has  since  had  the  possession  of  said  slaves.  The 
defendants  demurred  to  the  bill,  for  want  of  equity,  and 
because  the  other  distributees  of  the  estate  of  Greeu  W, 


GoDcl  V.  Holconilie  and  Wife. 


Drake  were  not  made  parties.  The  chancellor  sustained 
the  demurrer  for  want  of  equity,  because  {i/iter  alia)  the 
personal  representative  of  the  estate  of  said  Drake  was  not 
made  a  party  to  tlie  bill  ;  and  his  decree  is  now  assigned 
as  eri-or.  / 

GoLDTirwAiTE,  Pi  ICE  k  Semple,  f*jr  appellants. 
Baker  &  Lewis,  contra, 

K.  Vr.  ^VALKER,  J.— T\niere  distiibuiees  file  a  bill 
against  a  perso)i  in  ad cerse  possession,  for  the  recovery  and..- 
distribution  of  property  belonging  to  the  estate,  it  is  indis- 
pensable that  there  shoidd  be  an  administrator  of  the  estate; 
and  that  he  should  be  made  a  part\-  to  the  suit. — Gardner 
Gaunt,  19  Ala.  1 60;  Itobinsonv.  llolinson,  11  Ala.  947  ; 
JBlacliU'cll  v.  Blaclra-ell,  -33  Ala.  04;  AJcxandcr  v.  Sfrtrart, 
8  Gill  &  J.  i^iO;  MarslicJl  r.  Cruc,  29  Ala.  27 S.  If  the 
slaves,  which  the  complainants  seek  to  recover  and  have 
distributed,  beloiiir  to  the  estate  of  Gireen  W.  Drake,  the 
probate  court  of  liussell  county  has  jurisdiction  to  grant 
letters  of  administration  on  his  estate: — Code,  §  1{)G7,  sub. 
4.  But  it  does  not  appear  that  any  adnnnistrator  has 
been  ajipointed  by  that  court.  At  all  events,  no  per- 
sonal representati^'e  of  the  decedent  is  made  a  party 
to  the  suit;  and,  consequently,  the  legal  title  to  the  projv- 
erty  has  not  been  brought  before  the  court.  As  this  was 
0  fatal  defect  in  the  bill,  tlie  chancellor  did  not  err  in  dis- 
missing it. 

Decree  affirmed. 


OOODE  vs.  ilOLCO^^tBE  axd  WIEE. 

[GAKNISIIMF.NT    OS    Jl'lXlMKNT.] 

I.    rre-rcqumtm  of  final  jiidfimritt  against  difauU'uig   yarninhci. — To   :in- 
thorize  a  liual  judgment  against  a  garnishee  who  has  not  answered,  a 
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J!i(l!^!ii(')ir  ((/•->/  inust,  lie  iirst  ciitfjrt'il  a^^niiisf  liini,  mid  a  n(,i.  fa.  ihcuon 
juusr  lie  fxi'ciitcd  and  ii'liinifd,  or  two  .ici.  J'li.'n  imist  1>»;  rctiiiiicd 
"not  i'ouiid"  hy  till'  sliorilt' ()f- t lie  (loniuy  in  \vlii(;li  the  <^anii.slinieuf 
■was  oxfc'dted. 

AiTKAL  Iroiii  the  CLrenit  Court  of  Siu'lby. 
The  record  docs  not  siuuw  t\n^  nume   of   the   presidrnsr 
judii'o. 

]Ii:fi,.i\  &  I'OKNEV,  for  jjppellant. 

IJ.  W.  WALKER,  J.— To  authorize  a  final  judgment 
against  a  garnishee,  wlio  has  not  answered,  a  judginent  ni:,4 
must  be  first  (.'iitered  against  him,  and  tlien  a  scire  fdcia^j' 
issued  thereupon,  must  be  executed  and  retuiaied  ;  or  two 
sucli  notices  must  be  returned  '*not  found"  by  the  sheriff 
of  the  county  in  which  tlie  garnisliment  was  executed. 
Code,  §  2-5i-3 ;  Loicnj  v.  Cleiiirnts,  d  Ahi.  422;  Wood  v^ 
rufssdl,  '22  Ala.  6-1-5  ;  Beic  v.  Ban!;,  9  Ahi.  323.  In  this- 
case,  the  garnishee  Goode  did  not  answer;  and,  without/ 
rendering  the  conditional  judgment,  and  issuing  the  scire 
facias  required  by  the  statute,  the  court  entered  a  firial 
judgment  against  him.     This  was  a  fatal  error. 

Judgment  reversed,  and  cause  remanded. 


DUNN  rs.  DAVIS. 

[actiox  ox  ix.ruxcTioK  bond.] 

\.  Ai'i'rmdit,  of  hrt(nh.'~ln  an  action  on  an  injunction  liond,  ooHditiotied 
that  the  piiucipal  oblif^or  "shall  well  and  truly  do  and  peribim  all 
Hiich  matters  and  thinj^s  as  may  he  required  of  him  in  the  premisesi 
and  pay  aU  such  costs  and  dama2;es  as  may  be  recovered  aj>ainst  hiirf 
for  the  wron,i;tiil  suing  out  of  said  injunction,"  an  averment  that  tiie 
injunction  suit  was  di.smis.sed,  and  tlie  injunction  uissolved,  and  that 
the  defendants  have  not  paid  the  reasonable  coiinsel  fees  neces.-^ariiy 
incurred  by  the  plaintiff' in  the  defense  of  eaid  injunction  suit,  doen 
not  show  a  Itreacli  of  the  bond. 
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Appeal  from  the  Circuit  Court  of  Shelby. 
The  record  does   not  show  the  name  of  the  presiding 
judge. 

This  action  was  brought  by  Josiali  Dunn  and  otliers, 
aijainst  Bennett  Davis  and  others;  and  was  founded  on 
a  penal  bond,  dated  the  19th  September,  1S49,  and  condi- 
tioned as  follows  :  "  "Whereas  the  above  bound  Beiniett 
Davis  has  this  day  filed  in  the  chancery  court  for  said  county 
his  original  bill  against  the  said  Dunn,  Parker  and  wife, 
and  Beavers,  and,  amongst  other  things,  prayed  an  injunc- 
tion, in  the  nature  of  an  attachment,  which  has  been 
granted  by  the  Hon.  W.  W.  Mason, — now,  if  said  Davis 
shall  well  and  truly  do  and  perform  all  such  malteis  and 
things  as  may  be  required  of  him  in  the  premises,  and  pay 
all  such  costs  and  damages  as  may  be  recovered  against  him 
for  the  wrongful  suing  out  of  said  injunction,  then  this 
bond  to  be  void." 

The  complaint  set  out  this  bond,  and  averred  the  follow- 
ing breaches  of  the  condition:  "1.  And  plaintiifs  aver, 
that  afterwards,  at  the  July  term,  1S55,  of  said  chancery 
court,  said  Bennett  Davis,  on  his  own  application  to  said 
court,  caused  said  bill  to  be  dLsmissed,  and  the  same  was 
thereupon  dismissed  out  of  said  chancery  court,  and  said 
injunction  was  dissolved;  and  at  the  time  of  the  dismissal 
of  said  chancery  suic,  said  debt,  due  to  the  plaintitls  as 
aforesaid,  was  barred  by  the  statute  of  limitations  of  six 
years,  and  the  plaintiffs'  remedy  to  collect  said  debt,  with 
the  interest  thereon,  became  and  was  wholly  bari-ed  ;  and 
said  Ijcnvers  ('?)  has  failed  and  refused,  and  does  still  fail  and 
refuse,  to  pay  said  debt,  or  an}^  part  thereof,  to  the  plain- 
tiffs ;  by  means  whereof,  said  sum  of  money  has  been 
wholly  lost  to  said  plaintiifs,  to  their  damage  twelve  h.un- 
dred  dollars ;  wherefore  plaintiffs  say,  that  the  condition  ot 
said  bond  has  been  broken,  and  said  defendants  have  not 
paid  them  the  said  sum  of  twelve  hundred  dollars,  or  any 
jpart  thereof.     2.  And  plaintifi's  say,  that  the  condition  oi 
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said  bond  has  been  broken  in  this — that  they  were  com- 
pelled to  employ  necessary  counsel,  attorneys  and  solicitors, 
to  aid  them  in  conducting  the  deleuse  of  said  chancery  suit, 
and  to  procure  the  dissolution  of  the  injunction  issued  in 
said  cause  ;  whicli  said  reasonable  and  necessary  counsel 
fees  were  worth  the  sum  of  one  liundred  duUars  ;  and  the 
said  defendants  have  not  paid  the  same,  nor  any  part 
thereof,  to  the  said  plaintiils  ;  to  tlieir  damage,  twelve 
hundred  dollars." 

The  delendants  demurred  to  the  complaint,  and  to  each 
assignment  of  a  breach, — "1st,  because  the  action  is  pre- 
maturely brought;  2d,  because  tliere  is  no  averment  whicii 
sliows  that  piaintilFs  have  a  cause  of  action  on  the  bond  ; 
an(L  ;]d,  because  there  is  no  sufficient  averment  of  a  breacli 
of  'the  condition  of  said  bond."  The  court  sustained  the 
denjurrer,  and  its  judgment  thereon  is  now  assigned  as 
en -or. 

ViYiiD  it  ]\[0K«.iN,  for.  the  appellants,  cited  Zcf'iy/e;- (g-J/a/i; 
r.  Dacld,  '2-i  Ala.  1:27;  Spicoj  r.  JIcGchce,  2i  Ala.  417; 
Dickson  V.  Badivlder,  21  Ala.  GOD  ;  Garrett  cO  Hill  c.  Logan, 
19  Ala.:J41. 

Ii.    ^^^   WALKER,  J. — The   breaches  assia-ned  do  not 

O 

shov.'  that  the  contract  of  the  defendants  has  been  broken 
in  any  particular.  The  condition  of  the  bond  was,  that 
"if  said  Davis  shall  well  and  truly  do  and  perform  all  such 
matters  and  thiiigt^  as  may  be  recpiired  of  him  in  the  prem- 
ises, and  pay  all  stu-h  costs  .and  damages  as  may  be  recov- 
ered against  him  for  the  wrongful  suing  out  of  said  injunc- 
tion, then  this  bond  to  be  void."  Tlie  complaint  does  not 
show  that  any  matter  or  thing  was  required  of  Davis  in 
the  premises,  which  he  had  failed  to  perform  ;  nor  does  it 
aver  that  a  judgment  had  been  recovered  against  him  for 
wrongfully  suing  out  the  injunction,  and  that  he  had  failed 
to  satisfy  the  same.  As  the  complaint  did  not  state  a  cause 
of  action,  the  demurrer  was  properly  sustained. — '^eo  Gar- 
rett &  Jlill  V.  Loyan,  19  Ala.  314,  34G  ;  Davis  v.  Gulhj, 
7 
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2  Dev.  &  Batt.  360;   Watts  v.  Shepherd,  2  Ala.  425  ;  Bania* 
V.  Feci,  1  Porter,  1S7;  Sledge  v.  Lee,  19  Geo.  411, 
Judgment  affirmed. 

A.  J.  Walker,  C.  J.,  not  sitting. 


SCHUESSLER  vs.  WATSON'S  ADM'K. 

[aCTI<J>"   ox    PKOMISSOKY  KOTK,    by   PAYEi:  .ACilNST   5rAKi:i;.] 

],  Coiistructiim  of  7iote  pf'iiahlc  in  crif(h  or  work. — A  note,  dated  and  oxe- 
cnted  at  I'anama,  and  payable  one  day  after  date,  in  -work  or  cadli, 
lifter  the  maker's  arrival  in  San  Trantisco,  does  not  show,  on  its  face, 
that  California  ^vas  thejilace  of  perfbrtnance  aj^veedon  by  the  ]>arties: 
tlie  alternative  stijjnlatiijn  being  for  the  benetit  of  the  maker,  it  was 
his  duty,  on  Lis  arrival  in  Califor?iia,  ■^ithin  a  reasonable  time  after 
the  execution  of  the  note,  to  oiler  to  pay  in  Avork,  if  ho  desired  to  do 
so;  and  on  his  fuiliire  to  inakc  b\ich  otter,  if  he  had  an  opptirtnnitv, 
either  in  California  or  elsewhere,  he  became  liaWe  to  ]Mty  in  money, 
although  the  payee  was  absent  from  California  when  he  itrrived,  and 
did  not  return  duringliis  residence  there. 

Appeal  from  the  Circuit  Court  of  Pike. 
Tried  before  the  lion.  S.  D,  Hale. 

This  action  was  brought  l)v  Lewis  Schuessler,  against 
tlie  administrator  of  Thomas  Watson,  deceased,  and  was 
iounded  on  a  promissory  note,  of  wliich  the  following  is  a 
copy: 

"Panama,  March  IG,  ISoO. 

"  One  day  after  date,  1  j)romise  to  pay  to  Lewis  Schuess-' 
ler  one  Imndred  and  fifty  dollars,  in  work  or  cash,  after  my 
arrival  in  San  Francisco.  his 

Thomas  X  Watsox." 

"  Witness  :  W.  C.  Houghton."  mark. 

The  defendant  pleaded  von  est  factum,  and  a  special  plea 
in  these  words:  "Defendant  avers,  that  plaintiff  went  from 
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PaHiiina,  (which  is  on  the  isthmus  of  Darierl,)  where  said 
obligation  wavS  executed,  immediately  to  San  Francisco,  in 
C^alitornia,  where  he  arrived  about  forty  days  aft^i*  the 
execution  of  said  obligation ;  that  defendant's  intestate  also 
wentimuiediatoly  from  Panama  to  San  Francisco,  where  he 
arrived  about  two  months  after  the  execution  of  said  obli- 
gation, and  was  then  and  there  ready  and  willing  to  perform 
the  service  stipulated  for  in  said  obligation,  having  elected 
so  to  discharge  said  obligation  ;  tliat  jJaintifF  was  not  there 
to  receive  or  demand  the  service,  (having -left  San  Francisco, 
and  returned  to  Alabama,  many  dciys  before  tlie  said  arrival 
of  defendant's  intestate  in  San  Francisco,)  and  refused  to 
allow  defendant's  intestate  to  discharge  his  said  obligation 
as  he  had  elected  as  aforesaid;  that  said  int«>state  lemained 
in  California  for  a  long  tiuie,  to-wit,  for  the  term  of  four 
or  five  years  after  his  said  anival,  and  was  there  always 
ready  to  perform  the  said  service,  which,  he  avei-s,  was 
intended  by  said  obligation  to  be  performed  in  California  ; 
but  plaintiff  continually  absented  himself  from  California, 
ar;d  never  gave  said  intestate  an  opportunity  to  perform 
said  service,  which  he  was  ever  willing  and  rewdy  to  render, 
in  California  aforesaid.  And  defendant  further  avers,  that 
his  intestate  returned,  after  said  four  or  five  years,  to  Pike 
county,  iUabama,  (whence  he  had  gone  to  California,)  and 
there  remained  until  the  day  of  Jiis  deiith,  in  the  month  of 
August,  ]S57  ;  and  though  he  was  ever  ready  and  willing 
to  peiforni  said  service,  not  only  i-»i  California,  but  any 
whei"e  else,  the  plaintiff  always  refused  to  allow  him  to 
perfoim  said  service,  because  lie  did  not  give  him  the  oppor- 
tunity to  do  so,  up  to  the  day  of  his  deatlu"  Issue  was 
joined  on  both  these  pleas. 

On  the  tiial,  as  the  bill  of  exceptions  states,  the  plaintiff 
introduced  W»  C»  lioughten  as  a  witness,  "who  testified, 
that  he  wrote  sivid  obligation,  at  plaintiff's  request,  at 
Panama,  on  the  isthmus  l4  Dafieti,  on  the  day  of  its  date, 
and  signed  Watson's  name  thereto  at  his  own  request,  (he 
making  his  mark  thereon  as  appears  on  the  paper,)  and 
^subscribed  his  own  name  thereto  as  a  witness:  that  the 
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consideration  of"  said  note  was  money  loaned  by  plaintiff*  to 
said  Watson,  to  pay  liis  passage  from  Panama  to  San  Fran- 
cisco, California,  to  which  place  they  and  witness  were  then 
going  ;  that  plaintiff  started  on  his  way  to  San  Francisco 
immediately  after  the  execution  of  said  obligation,  and 
arrived  there  about  forty  days  afterwards;  that  wlien  said 
Watson  arrived  in  San  Francisco, 'plaintiff'  had  returned  to 
Alabama  two  weeks  before,  leaving  said  obligation  in  the 
hands  of  an  agent  in  San  Francisco  ;  that  plaintiff  had 
resided  in  Chambers  county  since  his  return  to  Alabama  ; 
and  that  said '^Watson,  after  his  said  arrival  in  San  Fran- 
cisco, remained  continuously  in  California  for  three  or  four 
years,  and  then  returned  to  Pike  county,  Alabama,  whence 
he  had  started."  The  defendant  then  adduced  some  evi- 
dence tending  to  support  his  plea  o^  non  est  Jadum  ;  and 
proved,  that  the  distance  from  Panama  to  San  Francisco  is 
between  twenty-five  hundred  and  three  thousand  miles, 
and  that  forty-five  days  was  the  usual  length  of  the  trip 
between  the  two  place*. 

"The  foreooino-  beini'  all  the  evidence  introduced,  the 
■  court  charged  the  jury,  that  the  defendant's  intestate  had 
•the  right  to  elect,  whether  he  would  discharge  the  said 
obligation  in  work  or  in  cash  ;  and  that  if  he  arrived  in 
San  Francisco  within  a  reasonable  time  after  the  execution 
of  said  obligation,  and  was  there  ready  to  discharge  said 
obligation  in  woi'k,  (having  elected  so  to  discharge  it,)  and 
the  plaintiff'  gave  liim  no  opportunity  to  discharge  it  in  that 
way,  having  absented  himself  from  California  before  said 
intestate  arrived  there,  and  ha\'ing  continuously  absented 
himself  during  tlie  whole  stay  ot  said  intestate  in  (Cali- 
fornia, for  the  period  of  three  or  four  years,  then,  urdess 
TJie  evidence  also  satisfied  them  that  plaintiff  left  said  obli- 
gation in  tlie  hands  of  an  agent  there,  who  was  known  by 
said  intestate  to  be  authorized  to  receive  satisfaction  of  said 
obligation,  they  must  find  for  the  defendant.  Further, 
that  the  defendant's  intestate,  to  preserve  his  right  to  elect 
whether  he  would  discharge  his  obligation  in  work  or  cash, 
must  have  arrived  in  San  Francisco  within  a  reasonable  time 
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after  the  execution  of  said  note  ;  {ind  that  if  he  failed  to 
arifive  there  within  sucli  reasonable  time,  (and  if  he  exe- 
cuted said  obligation,)  then  the  plaintiff  would  be  entitled 
to  recover." 

Tlie  plaintiff  excepted  to  the  first  of  these  charges,  and 
asked  the  court  to  instruct  the  jury,  "that  if  the  intestate 
executed  said  obligation,  and  had  an  opportunity,  after  his 
arrival  in  California,  to  discharge  said  obligation  in  work  or 
cash,  either  in  California  or  elsewhere,  and  did  not  offer  to 
do  so,  then  they  must  find  for  the  plaintiff."  The  court 
refused  this  charge,  and  the  plaintilf  excepted. 

The  charge  given  by  the  court,  and  the  refusal  of  the 
cha7'ii:e  asked,  are  now  assiijncd  as  error. 

C.  L.  CrxxiNOiiAM,  for  appellant- 

R.  W.  WALKER,  J. — The  circuii:  judge  seems  to  have 
been  of  opinion,  that  by  the  terms  of  the  note,  California 
was  agreed  on  as  the  phvce  of  perfoi"inance,  and  that  the 
payee  could  not  demand  payment  elsewhere.  That  this 
was  an  erroneous  construction  of  the  writing,  we  think  is 
manifest.  It  may  be  that  the  plaintiff  could  not  have  de- 
manded payment  until  the  arrival  of  Watson  in  San  Fran- 
cisco, if  that  took  place  in  a  reasonable  time  after  the  exe- 
cution of  the  instrument.  On  the  happening  of  that  event, 
the  promisor  became  liable  to  pay,  in  cash  or  work,  at  his 
option.  The  alternative  stipulation  was  for  his  benefit  ; 
and,  as  there  is  nothing  on  the  face  of  the  instrument,  or 
in  the  facts  disclosed  by  the  bill  of  exceptions,  which  takes 
the  case  out  of  the  general  rule,  that  a  ])arty  bound  to  ren- 
der a  service,  or  make  a  payment,  at  or  after  a  given  time, 
must  seek  the  person  to  whom  the  debt  or  service  is  due,  it 
was  the  duty  of  tlu;  promisor,  if  lie  desired  to  pay  in  work, 
to  ofler  to  do  so. — Floivman  v.  liiddJc,  7  Ala.  775  ;  'Scshitt 
V.  J'eirso)!,  33  Ala.  G73. 

The  fact  that  the  plaintiff  was  absent  from  California, 
when  the  defendant's  intestate  arrived  in  San  Francisco, 
and  throughout  the  latter's  residence  in  that  city,  did  not. 
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of  itself,  operate  a  discharge  of  the  undertaking,  whatever 
eiFect  (if  any)  it  may  have  had  iii  keeping  alive  Watson's 
privilege  to  elect  as  to  the  mode  of  payment.  It  follows, 
that  if,  at  any  time  after  his  arrival  in  San  Francisco,  the 
defendant's  intestate  had  the  o-pportunity,  either  in  Cali- 
fornia or  elsewhere,  to  discharge  the  undertaking  in  work, 
and  did  not  offer  to  do  so»  theu  his  promise  became  an  abso- 
lute promise  to  pay  in  money. 

Judgment  reversed,  aud  cause  remanded^ 


REPORTS 


OF 


CASES  ARGUED  AND  DETERMINED 
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BEN  (a  slave)  vs.  THE  STxiTE. 

[IXDICTMKKT  AGAIXST   SLAVE   FOIl  MCKDF-H  OF  ANOTIIKU  SLAVE.] 

1.  Admissibilify  of  character  of  deceased,  as  evidence  for  prosecution. 
Ou  a  trial  tor  launler,  the  prosecution  cannot  addnce  evidence  of  the 
peaceal>le  character  of  tlie  deceased,  wlieu  it  has  not  been  assailed  by 
the  prison(!r. 

2.  DyiiKj  declarations. — The  dying  declarations  of  the  deceased,  respect- 
ing the  state  of  iVeling  which  existed  between  himself  and  tha  pris- 
oner, are  not  competent  evidence  for  the  proscoition- 

Fkoii  tlie  Circuit  Court  of  Baldwin. 
Tried  before  the  Hon.  C.  W.  IIapieu. 

The  prisoner  in  this  case,  a  shive,  was  indicted  for  the 
murder  of  another  slave,  and  pleaded  not  guilty  to  the  in- 
dictment. "On  the  trial,"  as  the  bill  of  exceptions  states, 
^'during  the  opening  examination  of  the  witnesses  for  the 
prosecution,  the  State  proposed  to  prove  tiie  good  charac- 
ter of  the  deceased,  as  a  peaceable,  well-behaved  negro. 
The  prisoner  objected  to  this  evidence ;  but  the  court 
overruled  the  objection,  and  allowed  the  evidence  ;  and  the 
State  thereupon  proved,  that  the  deceased  was  a  person  of 
good  character,  was  a  member  of  the  church,  and  was  of 
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peaceable  character  ;  to  the  admission  of  which  evidence 
the  prisoner  excepted.  Tlie  prisoner  oflered  no  eA'idence 
of  the  character  of  tlie  deceased  during  the  trial,  nor  was 
any  such  evidence  given  in  his  behalf." 

"During  the  progress  of  the  cause,  and  in  the  opening 
examination  of  the  witnesses  for  the  prosecution,  and  after 
several  witnesses  liad  been  examined  as  to  the  facrs  of  the 
homicide,  the  master  of  the  deceased  was  placed  on  the 
stand  by  the  State  as  a  witness,  and  testified,  that  he  came 
to  the  deceased  after  he  had  received  his  denth-wounds,. 
and  was  satisfied  that  he  would  die,  and  told  him  so  ;  that 
the  deceased  was  conscious  that  he  would  die  from  his 
wounds,  and  so  expressed  himself,  and  directed  his  fellow- 
servants  what  to  do  v^'ith  the  little  effects  lie  had  ;  that  this 
was  early  in  the  morning,  and  that  the  deceased  died  on 
the  following  evening,  about  night.  The  State  then  pro- 
posed to  give  in  evidence  the  dechsnitious  of  the  dccc^ased 
to  liis  master,  respecting  the  state  of  feelimj:  between  him- 
self and  the  prisoner.  The  prisoner  oi»jected  to  the  intro- 
duction of  this  evidence  ;  but  the  court  overruled  the  ob- 
jection, and  admitted  the  evidence.  Tlie  master  thereupon 
testified,  that  the  deceased  said,  'he  was  knocked  down, 
but  did  not  know  who  did  it ;  that  some  time  before  he 
}iad  met  the  prisoner,  (who  was  a  runaway,)  near  the  prem- 
ises of  his  master,  and  told  him  that  he  had  better  go  home, 
and  that  he  would  tell  his  master  if  he  did  not;  to  which 
the  prisoner  replied,  that  he  intended  to  do  so  the  n(^\t  day.' 
To  which  riding  and  a(hnission  of  evidence  the  })risoner 
excepted." 

Smith  ^t  Chandler,  for  the  prisoner. 

'M.  A.  Ijaldwix,  Attorney-General,  contra. 

A.  J.  WALKEK,  C.  J.— It  has  been  decided  in  this 
State,  that  tlie  l)ad  charact(.'r  of  the  deceased  is  competent 
evidence  lur  the  accused,  where  the  circumstances  ai"e  such 
that  tliey  would  be  illustrated  by  such  character.  Tlie 
reason  upon   which  that   decision   rests,  is,  that  tlie  slayer 
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must  be  ro.'isonably  presumed  to  aot  upou  the  oircvuTisran- 
ces  surrouTKliiii;-  liim,  as  tliey  arc  colored  by  the  bad  char- 
acter of  the  d(M'eased  ;  and  that,  therefore,  it  is  but  ju'^t  tO' 
the  accused  that  th(»  jury  shouhl  know  tliat  cliaraeter. 
We  do  not  think  that  this  reasoning  requires  us  to  hold, 
tliat  the  >State  mny  go  into  cvid<;nce  of  the  peaceabh;  char- 
acter of  the  deceased,  \vlw3n  it  is  not  assailed  on  the  part 
of  tlie  accused.  If  the  diaracter  of  tlie  deceased  was  tfiat 
of  a  peaceable  man,  the  circumstances  may  safely  ]je  left 
to  speak  their  own  langunge  :  it  is  not  requisite  to  their 
interpretation  that  the  character  shoidd  be  known. 

The  character  of    a  witness  for  ti'uth   cannot   be  sup- 
ported, until  it  has  been  assailed  ;  and,   on  tlie  other  hand, . 
the  cliaraeter  of  one  charged   with  a  criminal  offense,  can 
not  be  assailed,  except  hi  r<'j)lv  to  evidence  of  good  charac- 
ter.    These  cases   show  that,  in  hohling  the  bad  character 
of  tl)e  deceased   admissible  foi*  the  accused,   and  denying: 
that  good  character  is  admissible  for  the  vState,  we  iiave 
analogies  in  the  law  to  support   us.     We  think  it  much 
safer  not  to  extend  th(^  rule,  in  reference  to  the  admissibil- 
ity of  the  cliarar-ter  of   the   deceased,  so   far  as  to  permit 
the  State  to  adduce  primarily  evidence  of   good  character.  . 
The    authorities,    with    the    exception  of  JJukcs   v.  State, 
(11  Ind.  5-57,)  to  the  report  of  wliich  we  have  no  access,  give 
tlie  rule  no  greater  extension,  than  to  embrace  evidence  of 
bad  chai'acter  adduced   by   the  defendant  ;  and  we  think  it 
safer  to  so  limit  the  rul(^ — Sfafr  v.  Hicks,   '11   IMiss.   oSS  ;  : 
Monroe  r.  State,  -5  Georgia,  1-37;  State  v.  Tai:I:et.  1  Ilawks^ 
210  ;  Stater,  liarjield,  S  Iredell's  Law,  :344  ;  Wiiartoii  on  ■. 
Hom.  240  ;  Franklin  v.  State,  29  Ala.  14  ;  3  Greenleaf  on  . 
Ev.  27. 

[2,]  The  court  erred,  in  permitting  the  State  to  give  in  , 
evidence  the  dying  d«'claration  of  the  deceased,  as  to  the 
state  of  feeling  existing  between  himself  and  the  prisoner. 
We  decided  in  Mosc  v.  State,  (3-5  Ala.  421.)  tliat  the  ad- 
missibility of  dying  declarations  was  restricted  to  state- 
ments "as  to  the  circumstances  immediately  attending  the, 
act,  and  forming  a  part  of  the  res  (jesta'.''''  Tiiat  decision 
is  conclusive  of  the  question  now  presented. 
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Judgment  reversed,  and  cause  remanded.  The  prisoner 
must  reuiain  in  custody,  until  discharged  by  due  course  of 
law. 


AARON  (a  slave)  vs.  THE  STATE. 

[IXDICTMENT  AGAIXST  SLAVK   FOK   MCKDKU  0»    WHITE   PEKSOX,] 

1.  Compctenc))  of  juror. — A  mere  occupant  ami  tenant,  under  a  yearly 
letting,  of  a  room  used  by  h\in  as  a  sleeping  apartment,  is  not  a  free- 
holder, witliin  tlie  meaning  of  the  statute  (Code,  Q  3583)  specifying  the 
grounds  of  challenge  to  jarors  in  criminal  cases, 

2.  Jdmi-S'iihiUty  of  coiifc'isioiis. — The  constable  who  had  the  custody  of 
the  firisoner,  a  slave,  having  said  to  him,  "  If  you  did  it,  you  had  bet- 
ter confess :  it  would  be  best  for  you  to  tell  the  truth ;  truth  is  alwaj-B 
the  best  policj- ;  but,  if  you  did  not  kill  him,  we  don't  want  you  to 
eay  so,'" — held,  that  there  was  nothing  in  these  facts  to  show  that  the 
prisoner's  confessions,  subsequently  nnide  to  the  constable  in  the  same 
conversation,  were  elicited  through  the  intiaence  of  either  h<jptj  or 
fear;  and  that  the  confessions  were  admisbible  evidence. 

3.  Organizalion  of  grand  jury  ;  aufficioicy  of  ccrlifii-d  fraiixcript  on  change  (f 
venue. — Where  the  regular  term  of  the  circuit  court  conunenced  on  tho 
second  Monday  after  the  fourth  Monday  in  Octohcr,  which  was  tlie 
eighth  day  of  ^'ou>/*Z>cr;  and  the  indictment,  as  copied  into  tlie  cer- 
titled  transcript  on  change  of  venue,  purported  to  have  been  returned 
into  court  on  the  ninth  day  of  yorcmher  ;  while  the  trniiscript  stated, 
in  its  caption,  that  the  grand  jury  was  organized  at  a.  term  of  the  conn 
begun  and  held  on  the  second  Monday  after  the  ioiutU  ^londay  in 
yoictnhar,  wliitli  was  tlie  sixth  day  of  Dcvcinbcr, — hild.  that  tin-  trans- 
cript did  not  show  that  the  grand  jurv  %v  as  urgauized  at  the  ngular 
tcrtii  of  the  court;  l>ut,  if  a  wrong  date  was  iiiserte<l  in  the  transcript 
by  ;t  clerical  misprision,  (there  being  a  reversal  of  the  judgment  on 
other  grounds.)  the  mistake  may  be  corrected  befure  amither  trial, 

4.  J'lirunire  in  name  nf  decvaxcd. — Wlu'retht-  indictment  alleged  the  name 
of  the  deceased  to  be  Louis  Boudct  or  lioredfit,  while  his  real  name  was 
jirin  eil  to  be  Louis  llurdit,  ami  to  be  sometinu's  pionounced  as  if  spelt 
Iloinrdcl  ;  and  the  circuit  court  tluticnjion  charged  the  jury,  "'  that  if 
liis  real  name  was  th;-  same  in  sound  as  if  written  J'oudd  or  Hmrdct, 
or  so  nearly  the  same  that  the  ditlVrence  would  be  but  slight,  or  scarcely 
perceptible,  and  he  would  ha\'e  liet.-n  readily  known  by  his  name  beiujij 
proniiunced  as  if  writtrn  Jloudet  (ir  JUirvdit,  then  tim  variance  would 
not  avail  the  defendant," — hcUL  that  the  ruling  of  the  court  was  sub. 
(ai)tially  w^rrect, 
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From  the  Circuit  Court  of  Mobile,  on  cluinge  of  veuuo 
from  Baldwin. 

Tried  before  the  Hon.  C,  W.  Rapier, 

The  prisoner  was  Indicted,  jointly  with,  another  slave, 
in  the  circnit  court  of  Baldwin,  for  the  murder  of  one 
Louis  Boudet,  (or  Boredet,  as  the  court  decided,  on  inspec- 
tion, it  might  be,)  a  white  man.  The  venue  having  been 
changed  to  Mobile,  the  prisoner  was  there  tried  alone,  at 
the  December  term,  ISfiO.  During  the  organization  of  the 
jury,  as  is  siiown  by  the  bill  of  exceptions,  A.  R.  Drish, 
one  of  tlie  regular  panel  of  jurors,  being  examined  touch- 
ing his  qualifications  as  a  juror,  "stated,  that  he  was  not 
a  freeholder ;  but  that  he  rented  a  room  by  the  year,  and 
occupied  it  as  a  lodging-room  j  and  that  he  exercised  tho 
exclusive  control  of  said  room,  and  had  occupied  it  thus 
for  more  than  a  year."  The  prisoner  challenged  this  juror, 
on  the  ground  that  ho  wasneitlier  a  freehoWer  nor  a  house- 
holder ;  the  court  overruled  the  objection,  and  the  prisoner 
excepted.  An  exception  was  also  reserved  to  the  ruling  of 
the  court  in  admitting  one  Hannibal  Choato  as  a  competent 
juror,  on  a  similar  state  of  facts;  and  several  other  excep- 
tions, which  require  no  particular  notice,  were  reserved 
during  the  organization  of  tho  jury. 

"When  the  StJite  offered  to  re.a<l  to  the  jury  the  copy  of 
the  indictment  contained  in  the  certified  transcript,  "tho 
prisoner  objected  to  being  put  upon  his  tritd  on  said  copy- 
indictment,  and  objected  to  the  same  being  read  to  the  jury 
as  a  sufhcient  indictment,  and  objected  to  the  introduction 
of  said  transcript  ;  because  said  transcript  showed  that  the 
court  commenced  its  session  at  a  time  not  appointed  for  a 
regular  term  ;  and  because  it  contained  no  caption  sliowing 
the  organization  of  a  grand  jury  at  the  regular  term  of 
said  court  ;  and  because  it  did  not  appear  that  said  indict- 
ment was  found  at  a  regular  term  of  said  court ;  and  becauso 
it  appeared  tiiat  said  indictment  was  filed  in  court  before 
the  organization  of  the  grand  jury/'     The  transcript  states, 
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in  its  caption,  that  the  proceedings  were  had  "at  a  terra  of 
the  circuit  court,  begun  and  held  in  and  for  tlie  conntv  of 
Baldwin,  at  the  court-house  thereof,  on  tlie  second  ^Monday- 
after  the  fourth  Monda}'  of  Xovember,  1S-5S;"  and  then 
sets  out  the  organization  of  the  grand  jury.  The  next 
niiuute-entry,  whi^^h  is  headed,  "  Tuesday,  Xovember  9, 
ISoS,"  recites  tliat  the  grami  jury  return  into  court,  and 
file  sundry  bills  of  indictment;  and  then  follows  the  indict- 
ment against  the  prison"r,  which  is  entitled  '  Fall  tenn, 
l*^oS,'  and  endorsed  by  the  clerk,  '  Filed  in  open  court,  9th 
November,  1S-5S.'  The  court  o^'erruled  the  several  objec- 
tions to  the  indictment'  and  transcript,  and  the  prisoner 
excepted. 

The  deceased  was  killed  on  the  20tii  or  21st  Aprd,  1.S-3S. 
The  prisoner  was  at  that  time  a  runaway,  and  did  not 
return  home  for  several  days  afterwards.  When  he  re- 
turned, (suspicion  having  been  aroused  in  the  meantime 
against  him  and  another  slave,  lianty  by  name.)  he  was 
seized  and  tied  by  his  overseer,  and  delivered  up  to  a 
inagistraie,  by  whoin  he  was  examined  touching  the  mur- 
<ler  of  the  deceased  ; -but  on  that"  examination  he  denied 
all  participation  in  the  killing.  He  was  left,  during  the 
snight,  in  the  custody  of  one  Nelson,  who  was  acting  as 
constable,  and  who  kept  him  bounil  with  handcutl's  and  a 
■chain.  On  the  next  morning,  \\hile  Nelson,  accompanied 
by  s«;veral  other  persons,  vv'as  carrying  him  to  the  place 
Appointed  by  the  magistrate  for  the  further  investigiition, 
and  while  he  and  Nelson  were  twenty  or  tliiity  yards  in 
;)dvance  of  the  rest  of  the  partv,  he  made  a  confession  of 
Lis  guilt :  and  immediately  afterwards,  while  the  whole 
party  were  going  down  the  river  in  a  boat,  repeated  the 
confession  in  Xhi;  presence  of  the  other  persons.  One  of 
the  hsmdcuils  had  swollen  his  wrist,  and  Nelson  took  it  off; 
but  it  does  not  aj>pear  whetlier  tliis  was  beliore  or  after  the 
first  confession.  Tiie  State  first  introduced  one  Eslava  as  a 
witness,  who  was  one  of  the  party  with  the  constable  on 
tbat  occasion,  and  who  testififd  tliat,  "on  the  morning  of 
the  next  day  after  Aaron's  first  examination,  while  going 
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'<lo\vn  the  river  in  ;i  boat,  with  liiin  and  several  other  per- 
-sons,  Aaron  made  a  statement  to  liim,  ahotit  the  kiHini>-  of 
the  deeeased,  implicating  himself;  and  that  this  statement 
was  made  in  re[)ly  to  a  question  by  him,  'how  he  came  to 
tell  about  the  matter,'  alluding  to  his  confession,  just  before, 
to  Nelson.  The  solicitor  asked  the  witness,  whether  he 
held  out  any  inducement  to  the  prisoner  to  confess,  or  used 
any  threats,  force,  or  undue  influence ;  and  the  witness 
said,  that  he  had  not.  The  solicitor  then  asked  the  wit- 
ness to  state  what  the  prisoner  said  to  liim  ;  but  tlie  prisoner, 
by  his  counsel,  objected  to  this,  because  it  did  not  appear 
that,  at  the  time  this  confession  was  made,  the  influtnice  of 
the  oath  and  charge  mven  to  him  had  been  removed.  Tiie 
court  overruled  the  objection,  and  tlie  prisoner  excepted." 
The  pi'isoner  tlien  introduced  Xelson  as  a  \\'itness,  vAio 
testified  to  t!ie  court,  in  reference  to  the  confession  made 
to  him,  as  follows:  "AVhile  he  and  Aaron  were  about 
twenty-five  or  thirty  y<;rds  in  advance  of  the  othei's,  and 
were  in  conversation  al^out  the  matter  of  tlie  homicide, 
witness  said  to  Aaron  in  substance,  as  well  as  he  could 
recollect,  'If  you  did  it,  you  had  better  confess  :  it  is  best 
to  tell  tlie  truth;  but,  if  you  did  not  do  it,  we  don't  want 
you  to  say  so.'  On  re-examination  touching  this  conversa- 
tion, the  \\itness  stated  that  he  said  to  the  prisoner,  'If 
you  killed  him,  you  had  better  confess  ;  it  would  be  best 
for  vou  to  tell  the  truth  ;  truth  is  always  the  best  policy. 
l>ut,  if  you  did  not  kill  him,  we  don't  want  you  to  say  so  ; 
if  you  did,  it  is  best  for  you  to  confess  and  acknowledge 
it.'  A\'hen  witness  ma<le  these  statements  to  j\aron  in  said 
conversation,  Aaron  walked  on  a  little  wav,  saying  nothing, 
and  apparently  reflecting,  and  then  made  the  confession. 
No  one  else  was  then  present,  but  the  others  soon  came 
up."  Tlu!  prisoner  then  introduced  as  witnesses,  before 
the  court,  the  agent  of  his  owner,  who  had  the  control  and 
management  of  him,  and  his  overseer  ;  who  testified  to  the 
facts  above  stated,  in  reference  to  his  being  a  runaway  at 
the  time  the  homicide  was  committed,  his  return  home,  his 
arrest  by  the  overseer,   and  his  delivery  to  the  magistrate. 
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Oil  tiiese  facts,  the  court  admitted  as  evidence  to  the  jiny< 
against  the  prisoner's  objections,  the  confession  to  Eslava, 
and  the  prio-r  confession  to  Nelson  ;  to  which  decisions  the 
prisoner  resei'ved  exceptions.  The  State  then  adduced 
evidence  corroborating  the  confessions  in  several  particulars* 
In  reference  to  the  name  of  the  deceased,  the  testimony 
Vras  as  follows  t  Eslava  testified,  "that  the  deceased  was  a 
Swiss,  and  was  named  Louis  Bioxlet;  that  he  spoke  French, 
and  pronounced  his  name  according  to  the  French  pro- 
nunciation ■;  that  lie  (witness)  had  seen  the  deceased  write 
his  name,  and  pronounced  it  as  the  deceased  did."  Joseph 
Nelson  testified,  "that  he  knew  the  deceased,  who  w'as  gen- 
erally called  Louis  Bardd,,  pronouncing  the  surname  as  in 
English.*'  Mr.  Weeks  testified,  "that  he  knew  the  deceased, 
and  tluit  his  name  was  Louis  Biirdei,  giving  the  French 
pronunciation."  Joseph  Hall  testified,  "that  he  knev/  the 
deceased,  who  was  generally  called  by  his  christian  name, 
Louis  ;  that  he  had  several  tinges  heard  his  name  called  out 
at  the  polls  where  he  voted,  and  that  it  was  then  pro- 
Dounced,  to  the  best  of  his  recollection,  as  if  written 
Bouredet  according  to  English  orthography  ;  that  he  did 
not  know  what  was  the  correct  pronunciation  of  his  name, 
because  he  was  generally  called  'Old  Louis.'  "  The  court 
decided,  on  inspection,  aided  by  the  testimony  of  several 
experts,  that  the  name,  as  written  in  the  indictment,  might 
be  either  Boudet,  or  Boredd,  and  might  be  pronounced  as 
if  spelt  Boodet,  or  Bowdd;  and  instructed  the  jury,  "that 
if  the  real  name  of  the  deceased  was  the  same  in  sound  as 
if  written  Boudd  or  Boredd,  or  so  nearly  the  same  that 
the  difference  would  be  but  slight,  or  scarcely  perceptible, 
and  he  would  have  been  readily  kuown  by  his  name  being 
pronounced  as  if  written  Boudet  or  Boredd, — then  the 
variance  would  not  avail  the  defendajit  for  his  accpiittal  ;" 
to  which  charge  the  prisoner  excepted. 

James  Bond,  and  L.  S.  Lude,  for  the  prisoner. — -L  Drish 
find  Choate  were  not  competent  jurors,  being  neither  free- 
holders nor    liouseholders. — Code,  <^>^   04^0,   c55S3.     The 
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object  of  the  statute,  in  requiring  householders  and  free- 
holders as  jurors,  is  recited  to  be  the  securing  of  "lionesty, 
impartiality,  Mt!  1  iritellig-'nce  ;"  and  its  purpose  vVill  iqev- 
itably  fail,  at  least  in  .the  cities  and  large  towns,  if  thd 
mere  renting  of  a  robm  be  held  sillllcient  to  constitute  fi 
householder.  AVliere  rooms  ate  rented  by  gamblers  atid 
other  disreputable  characters,  such  nmting  gives  not  the 
slightest  assurance  of  honesty  of  intelligerlce.  To  effectii-* 
ate  the  object  of  the  statute,  the  tcnrt  hoitscJiCldef  should 
be  construed  to  mean,  one  \Vlio  holds,  ot  has  pos.'^ession  of 
a  house*-=^who  has  some  stake  in  tin;  community,  and  whose 
reputation  may  be  known.  If  the  prisoner  \Vas  tried  by 
jurors  who  had  not  the  requisite  qualificatiolis,  the  judg- 
nicnt  will  be  reversed.-^l  Porter,  '298  ;  2  ]\ta.son,  91  ; 
IJolms.  815  I  S  Johns.  347  ;  8  Ala.  802  J  4  Batn.  &  Aid. 
472;  3  Iredell,  532. 

2.  The  certified  transcript.  On  Wliich  tho  prisoner  was 
tiied,  was  fatally  defective.  The  regular  fall  tei-m,  1858, 
of  the  circuit  court  of  Baldwin,  commenced  on  the  8th  day 
of  November,  as  this  court  must  judicially  know  ;  yet  the 
transcript  states,  that  the  gi-and  jury  was  organized  on  the 
2d  Monday  after  4th  Moilday  in  November.  If  this  state- 
ment is  true,  the  indictment  was  not  found  by  that  grarid 
jury,  or  the  grand  jury  it^-elf  was  organized  at  all  uliauthor- 
ized  time. 

3.  The  prisoner's  confessions  ought  not  to  have  been  ad- 
mitted as  evidence  against  him.  The  circumstances  under 
which  those  confessions  were  made,  as  detailed  in  the  bill 
of  exceptions,  show  that  they  were  extorted  from  him  by 
the  two-fold  influence  of  hope  and  fear.  The  prisoner  is  a 
slave,  ignorant  of  the  law,  and  accustomed  to  implicit 
obedience.  The  confessions  were  made  to  a  white  man,  an 
oflicer  of  the  law,  in  whose  custody  he  was,  and  in  response^ 
to  a  question  by  that  ofiicer  ;  and  at  a  time,  toO,  when  he 
was  bound  in  irons,  and  in  the  midst  Of  an  excited  party  of 
white  men  who  were  investigating  the  facts  o^  the  homi- 
cide. If  he  had  failed  to  answer  the  question,  his  silence 
would  have  been  considered  disrespectful  ;  and  if  he  had 
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given  the  Same  answer  as  on  bis  former  examinutlou,  it 
would  not  liave  been  accepted  as  satisfactor3\  The  ollicer 
did  not  caution  him  that  what  he  said  would  be  used  as 
evidence  against  him,  nor  can  he  be  presumed  to  know  tliat 
fact.  Tlie  remarks  of  the  oflfiicer,  in  reply  to  which  the 
lirst  confession  was  made,  could  only  be  construed  by  him 
as  a  threat,  if  he  did  not  confess,  or  a  promise  that  he  could 
thereby  better  his  condition.  His  former  denial  was  not 
satisfactory  to  the  party,  and  he  must  have  seen  that  noth- 
ing short  of  a  confession  of  his  guilt  would  satisfy  them. 
If  these  facts  are  not  sufficient  to  show,  affirmatively,  that 
the  confessions  were  not  voluntary,  they  at  least  raise  grave 
doubts  of  their  entire  freedom. — State  v.  Long,  1  llayw. 
40-5  ;  Wharton's  Anier.  Crim.  Law,  252  ;  1  Greenl.  Ev. 
§  22-5,  and  notes  ;  32  Ala.  5G6  ;  26  Ala.  107  ;  2-3  Ala.  1.  An 
additional  ground  of  objection,  wliich  is,  of  itself,  sufticient 
to  exclude  the  confessions,  is  the  fact  that  the  prisoner  liad 
been  previously  sworn  and  examined  during  the  investiga- 
tion, and  was  then  chai'ged  by  the  magistrate,  as  the  statute 
directs,  (Code,  §§  8318,  33 1  -5,)  concerning  the  consequences 
and  punishment  of  false  swearing ;  and  it  was  not  shown 
tljat,  at  the  time  the  confessions  were  made,  the  influence 
and  effect  of  this  oath  and  charge  had  been  removed  from 
his  mind  ;  on  the  contrary,  the  confession  itself  shows  that 
they  still  dwelt  upon  his  mind.  Confessions  have  been 
repeatedly  excluded,  because  the  prisoner  had  been  exam- 
ined upon  oath.— I  Greenl.  Ev.  §  225  ;  Bulk  N.  P.  2-42 ; 
4  Hawk.  P.  C.  ch.  40,  §  37  ;  4  C.  &  P.  5G4  ;  G  ib.  IGl,  171) ; 
1  Moody  &  Rob.  207;  1  Moody,  203  ;  1  Parker's  Crim.  K. 
40G-23  ;  4  Dallas,  116  ;  1  Phil.  Ev.  113,  note  207,  2d  vol. ; 
•Koscoe,  48-50. 

4.  The  chai'ge  of  the  court  to  the  jury,  on  the  question 
'of  vai'iance,  was  erroneous.  The  rule  of  law  as  to  idem 
■sonans  cannot  apply  to  names  so  dissimilar  in  sound  as 
liurdet  and  JJoudet,  f»r  lioredet. — Hex.  v.  Tannd,  Russ.  & 
R.  351;  10  East,  83;  5  Taunton,  14;  Roscoe,  10().  Idem 
sonant  is  a  question  of  law,  and  the  court  erred  in  referring 
its  decision  to  the  jury. 
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^I.  A.  Baldwin,  Attoniey-Geiieral,  contra. — 1.  Drisli  and 
Clioiite  were  householders,  within  the  spirit  and  intention 
of  the  statute. 

•2.  The  objection  taken  to  the  certified  transcript  is  but 
a  clerical  misprisioB,  which  was  amendable  by  the  other 
parts  of  the  record. 

3.  The  prisoner's  confessions  appear  to  have  been  made 
vokuitarily,  aud  were  abundantly  corroborated.  That  they 
were  admissible,  see  HaivJcins  v.  State,  7  Missouri,  190; 
Roscoe's  Grim.  Ev.  42. 

4.  There  was  no  variance  ia  the  name  of  the  deceased. 
17  Ala.  179. 

STOXE,  J. — The  jurors   Drish  and  Choate  were  mere 
tenants  and  occupants,  by  yearly  letting,  of  rooms  used  as 
sleeping   apartments.      The   section  of    the  Code    which 
defines  the  qualificatioBS  of  jurors,  declares  that  it  is  a  good 
ground  of   challenge  for  either  party,  "  that  the  juror  has 
not  been  a  resident  householder  or  freeholder  of  the  county, 
for  one  year  preceding  the  time  he  is  sworn." — §  35S3.    The 
tenn   "  householder"   is  defined  l)y  Mr.  Webster  to  mean, 
"the  master  or   chief  of  a  family;  one  who  keeps  house 
v^ath  his  family."     "Household:    those  who  dwell  under 
the  same  roof,  and  compose  a  family."    Ir  the  case  of  Brown 
V.  Witt,  (19    Wend.  475,)    Bronson,  J.,  said,   "  The  word 
householder,  in  this  statute,  means  the  head,  master,  or  per- 
son who  has  the  charge  of,  and  provides  for  a  family."    "  A 
person  having  and  providing  for  a  household,  is  a  house- 
holder."— Griffin   V.   Sutherland,  14  I^arb.   Sup.  Ct.  456. 
See,  also.  Hex  v.  Inhahitants  of  Bu (ford,  S.  ]\[od.  40;  SJade's 
hail,  1  Chitty,  502 ;    Rex  v.  Founder,  1  B.  &  Cress.  17S  ; 
3   Petersdorfi!''s   Abr.    103.     Householder,  in    our  statute, 
means  something  more  than  the  mere  occupant  of  a  room 
or  house.      It  implies  ip.  its  tenn  the  idea  of  a  domestic 
establishment — of  the  management  of  a  household. — SaJJec 
V.  Waters,  17  Ala.  4S2 ;    Boj/Jcin  v.  Edwards,  21  Ala.  261; 
2  Mart.  La.  313  ;  Bumll's  Law  Dictionary,  "Household." 
Under  this  rule,  Messrs.  Drish  and  Choate  wete  not  compe- 
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tent  jurors;  and  for   the  error  in  putting  tliem  upon  the 
prisoner,  this  case  must  be  reversed. 

The  questions  as  to  the  other  two  jurors  will  probably 
not  arise  again  in  the  present  form. 

[2.]  Much  has  been  written  on  the  question,  what  degree 
of  influence  will  exclude  the  evidence  of  confessvions  in 
criminal  cases?  The  authorities  agree  that,  before  anv 
confession  can  be  received  in  evidence  in  a  criminal  case,  it 
must  be  shown  that  it  was  voluntary.  "  A  free  and  volun- 
tary confession  is  deserving  of  the  highest  credit,  because 
it  is  presumed  to  flow  fioni  the  strongest  sense  of  guilt, 
and  therefore  it  is  admitted  as  proof  of  the  crime  to  which 
it  refers ;  but  a  confession  forced  from  the  mind,  by  the 
flattery  of  hope,  or  by  the  torture  of  fear,  comes  in  so  ques- 
tionable a  shape,  when  it  is  to  be  considered  as  the  evidence 
of  guilt,  that  no  credit  ought  to  be  given  to  it ;  and  there- 
fore it  is  rejected." — 1  Greenl.  £v.  §  2 19;  Mose  v.  TJk:  State, 
33  Ala.  211  ;  Koscoe's  Cr.  Ev.  39;  Wi/att  v.  The  State, 
26  Ala.  9;  Xristerv.  The  State,  2(j  Ah.  107,  12S  ;  Srahorn 
V.  The  State,  20  Ala.  1>;  Beg.  v,  Warivejhaw,  2  Lead.  Cr. 
Cas.  167  ;  2  Ihiss.  on  Crimes,  ,S27.  See,  also,  2  Lead.  Cr. 
Cas.  190,  191,  and  19S,  et  scg. 

In  some  cases,  we  think  the  rule  which  excludes  confes- 
sions, as  being  procured  by  hopes  held  out,  or  fears  excited, 
has  been  carried  to  the  verge  of  propriety,  if  not  beyond  it. 
Li  Beg.  V.  Dreiv,  (S  C.  &  P.,)  "^he  language  used  was,  "  Do 
not  say  anything  to  prejudice  yourself,  as  what  you  say  I 
will  take  dowii,  and  it  will  be  used  for  or  against  you  at  the 
trial."  We  confess  we  cannot  perceive  on  what  principle 
this  confession  was  excluded.  So,  in  the  case  of  lieg.  v. 
Morton,  (2  jNFood.  &  lloh.  -)14,)  where  the  language  was, 
"  What  you  are  charged  with  is  a  very  heavy  offense,  and 
you  must  be  very  careful  in  making  any  statement  to  me 
or  any  body  else,  that  may  tend  to  injure  you  ;  but  any- 
thing you  can  say  in  your  defense,  we  sliall  be  ready  to 
hear,  or  send  to  assist  you."  In  each  of  these  cases,  the 
decision  was  pronounced  by  Coleridge,  J.  In  the  case  of 
Bex  V.  UpchurcJi,  (1  Moody,  46-3,)  a  hope  was   held  out  to 
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the  prisoner,  that  a  confession  would  perlia-ps  save  her 
neck  ;  and  we  think  the  ten  judges-— Lord  D^nnuin,  Ch.  J. 
Tindal,  Lord  Ahinger,  Ch.  B.  Park,  and  others — rigiitly 
ruled  her  confessions  inadmissible. 

AitJiough  we  fully  approve  the  sentiments  expressed  by 
tliis  court  m  tlie  case  of  Wij^ti,  5*^ra,  that,  "  in  consider- 
ing (jiiestious  of  tlie  kind  before  us,  we  must  bear  in  mind 
the  dependent  relation  of  th^e  slave-— the  absolute  dominion 
under  which  lie  lives,  "  (see,  ako,  Clarissa'' s  case,  11  Ala. 
GO,) — yet.  We  agree  with  Parke,  B.,  '"  that  cases  on  this 
subject  have  gone  quite  far  enough,  and  ought  nO'tto  be 
extended." — Ilcg.  V.  Moon,  V2  Eng.  Law  and  Eq.  580.  In- 
Seahoru^s  case,  the  confes<sion  was  made  to  the  committing 
»«agistrate,  after  he  had  told  the  prisoner,  (a  slave  and  in> 
oustody,)  that  it  was  a  bad  business,  or  bad  situation  he 
was  in. — 20  Ala^  15t  The  confession  was  held  admissible, 
b^ee,  als9,  Beg.  v.  Haldry,  2.heD.d^  Cr.  Cases,  104  ;  Ilatv- 
JchiS  V.  The  State,  7  Missouri,  190. 

The  substai>ce  of^  vviiat  the  bailiff  said  to  the  prisoner  in 
this  case  was,  that  truth  was  the  best  policy ;  that  if  he- 
did  the  act,  it  was  best  to  confess  it:- but,  if  lie  did  not  do 
the  act,  then  there  was  no  wish  he  should  say  so.  Now,  if 
there  be  in  tliis  language  any  inducement  offered  to  the 
prisoner  to  obtain  a  confession,  that  inducement  was  placed- 
on  the  ex]iress  condition  that  he,  the  prisoner,  was  guilty. 
Hence,  to  suppose  that  the  prisoner  was  influenced  by  the 
declaration  to  make  the  confession,  is  to  concede  his  guilt ; 
for,  in  no  other  contingency,  was  he  advised  to  confess. 
The  prisoner,  if  innocent,  was  warned  not  to  say  he  had 
done  the  deed,  in  language  equally  as  strong  as  that  which 
sought  his  confession  if  guilty.  Truth  was  asked  for  ;  and 
we  cannot  perceive  tliat  any  hope  or  fear^^as  offered  to  the 
prisoner,  to  induce  him  to  make  a  false  confession  of  guilt. 
The  circuit  cou*-t  did  not  err  in  receiving  evidence  of  the 
confessions, 

[:3.]  The  Iranaeript  from  the  circuit  court  of  Baldwin 
county  presents  tlu;  following  state  of  facts:  The  regular 
term  of  the  circuit  court  of  that  county  sat  on  the  second 
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Monday  after  the  fourth  Monday  in  October,  and  com- 
menced its  session  on  the  8th  day  of  November,  1858.  Tlie 
indictment,  on  which  the  prisoner  was  tried,  appears  to 
have  been  returned  into  court  on  the  9th  day  of  November, 
1858.  The  transcript  from  Baldwin  states,  that  a  grand 
jury,  composed  of  certain  named  persons,  was  organized  in 
a  Baldwin  circuit  court,  on  the  second  Monday  after  the 
fourth  Monday  in  November,  1858,  which  was  the  sixth 
day  of  December.  The  transcript  from  Baldwin  circuit 
<50urt  fails  to  show  the  organization  of  the  griind  jury  at  the 
fall  term,  1858,  unless  there  is  a  mistake  in  the  date  found 
in  the  record.  We  suppose  the  date  is  incorrectly  stated  ; 
but,  as  the  record  before  us  fails  to  show  the  organization 
of  the  grand  jury  by  whom  the  bill  was  found,  and  as  we 
suppose  tliis  ±0  be  a  clerical  error,  which  can  be  corrected, 
we  will  do  no  more  than  call  the  attention  of  the  circuit 
court  and  the  parties  to  it,  that  before  another  trial  the 
transcript  may  be  put  in  proper  form. 

[4.]  The  ruling  of  the  court  in  reference  to  the  name  of 
the  deceased  is  substantially  correct.  We  understand  the 
circuit  court  to  have  said,  in  substance,  that  if  the  variance 
in  the  name  be  so  slight  as  scarcely  to  be  perceptible,  and 
the  deceased  would  have  been  readily  known  by  the  name 
thus  called,  then  such  variance  was  innnaterial.  In  the 
case  of  Ahltholv.  Bcniditto,  the  court  ruled,  that  Benedetto 
was  idein  sonans  with  Beniditto. — 2  Taunton,  401.  See, 
also,  Wardv.  The  State,  28  Ala.  60;  Doe.  ex  dem.  v.  Miller, 
1  B.  &  Aid.  699. 

Judgment  of  the  circuit  court  reversed,  and  cause 
remanded.  Let  the  prisoner  remain  in  custody,  until  dis- 
charged by  duxi  course  of  law. 
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SCOTT  vs.  THE  STATE, 

[iXDICTMKN'T  AGAIXST  SLAVE   IO]{  HOMlCIDK  OF  W'HITK  I'EUSOX.] 

1.  Snfflcicncij  of  rlcrl's  certificate  ti>  travscrqif,  on  change  of  venue. — On 
clianjiH}  of  venue  in  a  ciiuiinal  case,  if  the  clerk's  certificate,  appended 
to  the  transcript,  states  that  it  "contains  a  true  and  complete  tran 
script  of  tlie  caption  of  the  grand  jury,  and  a  copy  of  the  indictment 
■with  tlio  endorsements  thereon,  together  witli  tlie  recognizances  o 
the  witnesses,  and  all  the  orders  and  judgments  had  in  the  case,  all 
of  -which  is  as  full  and  eomideto  as  the  same  appears  of  record," — this 
is  a  snl  stantial  comi)liance  Avith  the  requirements  of  the  statute 
CCode,  §  3613.) 

5fe  Service  of  copn  of  indictment  on  prisoner. — If  a  copy  of  the  indict- 
ment, as  originally  found  hy  the  grand  jury,  is  served  \ipon  the  pris- 
ojicr  while  in  confinement,  (Code,  ^  3576,)  the  validity  of  the  service 
is  not  affected  hy  the  fact  that  a  noUe-prosequi  had  been  entered  as  to 
one  of  the  counts. 

3.  Cluirr/e  to  jury  ««  to  construction  and  effect  of  other  charges. — Where  the 
court,  after  having  charged  the  jury  orally,  gave  several  charges  in 
writing  at  the  request  of  the  defendant,  and  then  added,  "tliat  the 
jury  woukl  receive  the  written  charges,  in  connection  with  the 
charges  and  law  as  given  and  exiionnded  orally  from  the  bench,  as 
the  law  of  the  case," — held,  that  this  was  not  erroneous. 

4.  Ilnnticide  of  white  person  hy  .ilarc  ;  charge  to  jury,  as  to  con.stituents  of 
offense. — On  the  trial  of  a  slave,  under  an  indictment  for  the  murder 
or  voluntary  man.slaugliter  of  a  white  person,  a  charge  to  the  jury 
asserting  that,  "if  they  believed  the  defendant  struck  the  deceased 
with  no  ex])ectation  or  intention  to  kill  him,  and  the  stroke  did  kill 
him,  the  deatli  was  accidental,  and  the  defendant  should  he  ac- 
qTiitted," — is  erroneous,  since  it  assumes  that  the  defendant  would  be 
entitled  to  an  acquittal,  although  the  blow  was  given  with  the  inten- 
tion to  do  gi'eat  ])odily  harm. 

5.  SufUciencii  of  verdict. — I'nder  an  indictment  again^st  a  slave,  charging 
hi}n,  in  separate  counts,  with  the  murder  and  voluntary  manslaughter 
of  a  white  person,  a  general  verdict  of  guilty  is  suflicient  to  authorize 
a  judgment  and  sentence  of  death. 

FnoM  the  Circuit  Court  of  Dallas,  on  change  of  venue 
from  Wilco.x. 

Tried  before  tlie  lion.  Pouteu  King. 

The  indictment  in  this  case  was  found  by  rlie  grand 
jur}^  of  Wilcox  county,  and  originally  contained  tiiree 
sounts  ;  the  first  charging  the  prisoner,   who   was  a  slave 
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with  the  murder  of  James  Wilkinson,  a  white  person,  by 
striking  him  witli  a  stick  or  piece  of  wood  ;  the  second 
charging  that  the  killing  was  done  "unlawfully,  but  with- 
out malice";  and  the  third,  that  it  was  done  "unlawfully, 
but  without  malice,  -or  the  intention  to  kill.'*  A  nollc- 
prosequi  was  entered  as  to  the  third  count,  and  the  venue 
was  afterwards  chaaged,  on  the.ap[)li-cationof  the  prisoner, 
to  Dallas  county.  On  the  trial,  as  the  bill  of  exceptions 
states,  "the  prisoner  objected  to  being  tried  on  the  tran- 
script of  the  record  from  the  circuit  court  of  Wilcox,  be- 
cause of  the  insufliciency  of  the  .derk's  certificate  to  the 
said  transcript ;  which  objection  the  court  overruled,  and 
the  prisoner  excepted."  The  certificate  is  in  the  following 
words  : 

"State  of  Alabama,  >  I,  C\  C.  Sellers,  clei-k  of  the 
Wilcox  county.  5  circuit  court  of  Wilcox  county. 
State  of  Alabama,  do  hereby  certify,  that  the  foregoing 
pages,  numbered  from  one  to  four,  contain  a  true  and 
complete. transcript  of  the  caption  of  the  grand  jury,  and 
a  copy  of  the  indictment,  with  the  endorsements  thereon, 
together  with  the  recognizance  of  the  witnesses,  and  all  the 
orders  and  judgments  had  in  the  case  of  the  State  against 
Scott,  a  slave,  together  with  a  bill  of  the  costs;  all  of 
which  is  as  full  and  complete  as. the  same  appears  of  record 
or  on  file  in  my  office..  Given  under  my  hand  and  seal  of 
office,"  &c. 

The  prisoner  then  objected  to  being  tried,  "because  the 
paper  which  had  been  served  upoi]  him,  while  he  was  con- 
fined in  jail,  as  a  copy  of  the  indactment,  was  not  a  correct 
copy  of  the  same  ;  and  pi-oduced  to  the  court  the  paper 
which  had  been  so  served  on  him,"  ^^■hich  was  a  correct 
copy  of  the  original  indictment,  including  the  count  as  to 
which  a  nolle-proscqui  had  been  entered  before  the  change 
of  venue.  The  court  ^overruled  the  objection,  and  the 
prisoner  excepted. 

The  eircumstances  connected  with  the  killing,  as  proved 
on  the  ti'ial,  were  substantially  these  :  On  the  night  of  the 
19th  January,  1800,  the  prisoner  was  caught  bj  a  p->irt^l- 
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ling  party,  of  whom  tli^e  deceased  was  one,  in  the  town  of 
•Camden,  about  a  faalf-mile  from  liis  master's  house,  without 
i\  pass  ;  aa<3  tiie  deeeased,  under  the  direction  of  the  cap- 
itain  ol'  {be  patrol,  inflieted  or  him  a  Hght  whipping.  On 
tlie  next  morning,  while  the  deeeaseil,  in  company  with 
two  otlied'  white  persons,  was  going  through  the  suburbs 
of  the  town,  lie  passed  the  prisoner,  who  immediately  ac- 
costed him  in  a  rude  fiod  insolent  manner,  and  followed 
^he  party  into  the  town,  talking  in  a  loud  and  insolent  tone 
to  the  deceased.  ^'The  deceased  told  hiiu  to  go  away  and 
let  him  alofie,  aiid  threw  a  chip  at  hira,  Vjut  did  not  hit 
iiim.  The  defendant  continued  to  talk  angrily  to  the  de- 
ceas(>d,  saying,  *  I  don't  see  what  business  school-boys  have 
to  patrol,  any  way ; '  and  the  deceased  threw  at  him  a 
piece  of  a  wagou-felloe,  aorae  three  inches  long,  and  then  a 
piece  of  a  biiggy-shaft,  with  a  [part]  of  the  eross^-bar  at- 
tached, but  did  not  hit  him.  One  Ratcliife,  who  was  at 
work  in  his  carriage-shop  as  they  passed,  and  who  was  at- 
tracted to  thti  door  of  his  shop  by  the  loud  and  angry  talk- 
ing, threw  or  handed  to  the  deceiised  a  buggy-whip,  of 
medium  size,  and  told  him  to  take  it  and  whip  the  dcfend- 
iint.  Tlie  defendant  seized  upon  the  piece  of  buggy-shaft 
wliicli  the  deceased  had  thrown  at  him,  and  Ik;  and  the 
-deceased  mutually  started  towards  each  other,  (being  then 
some  twelve  or  lifteen  steps  apart,)  and  met  about  half- 
way ;  and  tlie  deceased  then  struck  the  defendant  around 
the  body  with  tiie  whip,  and  the  defendant  struck  him  on 
the  k'it  fbi-eheiul  with  the  buggy-shaft."  From  the  elfects 
,ot  tills  blow  the  deceased  died,  on  the  second  day  after- 
•ward:^. 

"  After  the  court  had  charged  the  jury  orally,  the  de- 
fendant asked  the  court  to  give  six  charges  in  writing, 
v.hich  charges  the  court  also  gav^e,  and  then  stated  to  the 
'^ury,  that  they  would  receiv^e  the  written  charges,  in  con- 
nection with  the  charges  and  law  as  given  and  expounded 
orally  from  the  bench,  as  the  law  of  the  case  ;  to  which 
^statement,  so  made  by  the  court,  the  defendant  excepted." 

"  The  defendant  asked  the  court,  in   writiuii;,  to   charirc 
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the  jury,  'tliat  if  they  believed  the  defendant  struck  the 
deceased  with  no  expectation  or  intention  to  kill  him,  and 
the  stroke  did  kill  him,  the  death  was  accidental,  and  the 
defendant  should  be  acquitted  ;'  which  charge  the  court 
refused  to  give,  and  the  defendant  excepted." 

The  jury  returned  a  verdict  of  "guilty  of  murder,  in 
manner  and  form  as  charged  in  the  indictment ;"  and  the 
court  thereupon  pronounced  sentence  of  death  upon  the 
prisoner.. 

Geopge  TV.  Gatle,  for  the  prisoner. — 1.  The  certificate 
of  the  clerk,  appended  to  the  transcript,  does  not  state  tliat 
it  contains  "the  order  for  the  remo\^al  of  the  trial,"  nor 
that  it  contains  "all  the  entries  relating"  to  the  indictment. 
— Code,  §  3613  ,-  Brister's  case,  26  Ala.  126. 

2.  The  paper  served  on  the  prisoner  was  not  a  copy  of 
the  indictment  on  which  he  was  to  be  tried,  since  it  con- 
tained the  count  as  to  "v^liich  a  nollc-proseqni  had  been  en- 
tered. The  unauthorized  addition  of  a  count  makes  as 
material  a  difference  as  would  the  omission  of  a  count.  In 
the  one  case,  a  conviction  might  be  had  upon  a  count  which 
the  prisoner  had  never  seen  ;  and  in  the  other,  upon  a 
count  which  was  void.  If  the  paper  sensed  on  the  pris- 
oner be  lield  a  copy  of  the  indictment  on  which  he  was 
tried,  then  it  must  follow  tliat  he  was  tried,  and  probably 
convicted,  on  the  third  count  ;  indeed,  there  is  nothing  in 
the  record  to  repel  this  conclusion. 

3.  The  court  erred  in  the  statement  voluntarily  made 
to  tlie  jury  after  giving  the  charges  asked  by  the  prisoner. 
If  tlie  charges  asked  were  correct,  it  was  the  duty  of  the 
court  to  give  them  in  the  language  in  which  they  were 
asked. — Code,  *^  23-5o.  If  they  were  incorrect,  or  in  con- 
flict with  the  oial  charge,  they  ought  not  to  have  been 
given.  The  statement  of  tlie  court  could  only  be  under- 
stood by  the  jury  as  an  intimation  that  tliey  must  be  gov- 
erned by  the  oral  charge,  and  that  the  other  charges  were 
given  merely  to  save  an  exception. — Spivcy  v.  The  State, 
26  Ala.  90. 
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4.  The  charge  asked  and  refused,  ought  to  have  been 
given.  It  was  obviously  intended  to  withdraw  from  the 
jury  the  consideration  of  the  third  count.  lyforeovor,  it 
asserts  a  correct  legal  proposition.  No  one  but  the  n-iaster 
has  a  right  to  punish  or  strike  a  slave.  Words  do  not 
justify  an  assault.  The  deceased  unlawfully  assaulted  tlie 
prisoner,  and  the  latter  had  the  right  to  resist  and  protect 
himself.  If  the  stroke  was  given  without  any  "expecta- 
tion or  intention  to  kill,"  the  defendant  could  not  be  con*- 
vict(>d  of  murder,  voluntary  manslaughter,  or  involuntary 
manslaughter  in  tlie  commission  of  an  unlawftd  act. 

6.  The  general  verdict  Avas  erroneous,  and  did  not  au- 
thorize tbe  sentence  pronounced.  The  two  counts  in  the 
indictment  charge  different  offenses,  or,  at  least,  one  ollense 
with  essential  diflereiices.  The  offtmao  is  alleged  to  have 
been  committed  "with  malice,"  and  yc^t  "without  malice  ;'^ 
and  tlie  vei'dict  finds  this  im[)ossibilify  to  be  true.  Tlie 
finding  is  contradictory,  confused,  false,  and  uncertain. — 
State  r.  Givcns,  5  Ala.  7(50  ;  State  v.  Cochran,  30  Ala.  -542  ;• 
6  Ohio,  400  ;  4  Gill,  490.. 

M.  A.  Baldwin,  Attorney  General,  contra. — 1.  The 
clerk's  ccrtiticate  is  a  substantial  compliance  with  the 
statute. 

2.  The  copy  of  the  indictment,  served  on  the  prisoner, 
was  an  exact  copy  of  the  original ;  and  he  could  not  pos- 
sibly have  been  injured  by  the  inseition  of  the,  third  count. 

3.  The  oral  charge  of  the  court,  not  being  set  out  in  the 
bill  of  exceptions,  must  be  presumed  to  have  been  consis- 
tent with  tlie  written  charges  which  were  given  ;  and  it 
was  the  duty  of  the  jury,  without  any  express  instiuctioii 
from  the  court,  to  consider  them  together  "as  the  law  of 
the  case."  Moreover,  it  is  the  right  and  duty  of  the  court 
to  give  explanatory  charges. — Morris  v..  State,  2-5  Ala.  -57. 

4.  The  charge  refused  was  manifestly  erroneous,  in^ 
assuming  that,  if  the  blow  was  civen  with  the  intention  to 
do  great  bodily  harm,  the  defendant  was  entitled  to  an. 
acquittal. 
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R.  W.  WALKER,  J.— The  certificate  of  the  clerk,  at- 
taclied  to  the  transcript  from  the  circuit  court  of  Wilcox 
county,  was  a  substantial  compliance  with  the  require- 
ments of  section  3G13  of  the  Code  ;  and,  as  the  only  ob- 
jection made  to  the  transcript,  was  because  of  the  insufH- 
ciency  of  the  certificate,  the  court  did  not  err  in  over- 
ruling it, 

[2.]  The  copy  of  the  indictment  served  on  the  defend- 
ant, was  a  copy  of  the  indictment  as  found  by  the  grand 
jury;  and  that,  we  think,  was  sufficient,  although  the 
solicitor  had  entered  a  nolle-prosequi  as  to  one  of  the 
counts. 

[:].]  If,  after  the  court  has  charged  the  jury  orally,  ad- 
ditional charges  are  given  in  writing  at  the  request  of 
eitlier  party,  it  is  certainly  true  that  the  jury  are  to  con- 
sider the  wi'itten,  in  connection  with  tlie  oral  charges,  as 
constituting  the  law  of  the  case.  This  was  all  that  the 
court  said  to  the  jury  in  the  present  case,  and  we  do 
not  see  how  the  remark  conld  have  prejudiced  the  de- 
fendant. 

[4.]  The  last  charge  asked,  Vv'as  properly  refused.  If 
tlie  IViow  was  given  with  the  intention  not  to  kill,  but  to 
do  great  bodily  harm,  and  death  ensued,  it  by  no  means 
follows,  tliat  the  defendant  was  entitled  to  an  acquittal. 
Yet  the  charge  asked  by  the  defendant,  declariis  that,  in 
the  case  su[»[»o.sed,  it  would  be  the  duty  of  ^he  jury  to 
ac([uit. 

[-3.]  Under  our  code,  murder,  when  committed  by  u 
slave,  and  the  voluntary  manslaughter  of  a  white  person 
by  a  shive,  are  subjecited  to  the  same  punishment. — Code, 
<}  '-V-Vi^.  The  first  and  second  counts  of  the  indictment  in 
tills  cast!  alb-go  the  killing  of  the  same  person,  and  ob- 
viously I'efcr  to  the  same  act,  charging  it  in  different  ways, 
so  as  to  meet  the  diHiMHjnt  as]>ects  jn  which  it  might  be 
present(!d  l)y  the  tfvidence.  It  is  very  clear  tliat,  where 
both  counts  of  the  indictment  refer  to  a  single  transaction, 
and  the  })uuishinent  prescribed  is  the  same  in  the  one  case 
as  the  other,  a  general  verdict  of  guilty  is  not  improper,-™ 
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'1  Archb.Crim.  PI.  175-0;  Hudson  v,  State,  1  Blackf.  .-Mi)  j 
<U.  States  V.  Pirates,  5  Wheat,  |S4  5  J/a^s  v.  State,  ;1U  AUl, 

Judgment  affirraed. 


STEIN  r^.  THE  STATE. 

[tX»lCTM.E>"r  AUMXST  LKSSKK  OF  CITY  WATi:i:-W(  )KK.S.] 

1.  When  iudichntmt  lies  for-  breach  of  duti/  imjwiied  i>\i  conhrtct,  and  its 
aufficicHcy. — An  iadictment  lies  aj^iiiiist  tlie  lossoo  of  tUe  oilvy  water- 
works of  Alobile,  tor,  a JjreacU  of  tlu;  pulilic  duty  iuipu.'-ed  on  him  bj' 
his  contract  "with  the  corporate  aulliorifies,  in  failing  to  furnisli  the 
city  with  a  snpply  of- water ;  Uut,  yiuco  hi»  contract  only  binds  liimto 
8npi)ly  water  to  th«  city  from  .Three-mile  creek,  and  contains  no 
stipuhition  as  to  the  qnality  of.  the  water  .to  be  sni>plied,  a'.i  indict- 
ment whicli  simply  char<>cs,  in  etlect,  that  the  wat(!r  snjiplied  by  him 
was  not  f;ood  and  wholesome,  shows  no  breach  of  duty  resulting  from 
the  contract, 

2.  Jl'hcn  iudiclnicnt  lies  for  nuimnce,  ojid  ittf  Hiifficienrii. — Sidlin_<>-  and  fur- 
nisiiin^  innvhoh'sonm  and  poisonous  water  to  an  entirt:  connnnnily,  is 
a  nuisance,  fur  which  an  indictment  will  lie;  but,  if  the  indicfmeut 
docs  not  allege. tliat  the  defeiwJant,  his  .agents  or  servants,  jioi.-.oned 
the  Witter,  or  imparted  to  it  its  un",\  IioU-sonie  qu;iliiy,  it  nmsi  aver  his 
knowledge  of  its  unwhoh'sonie  or  poisonous  (lualify. 

3.  Itcli'vanci/of  ccidenco  t'O  prove  uilibuuoo. — L'nder  an  indidment  for  a 
nuisance,. iu  seUiiliV  t^nd  furnishing  unwholesome  an'.i  po!Sinn)us  water 
to  an  entire  community,  the  proi^ecution  nuiy  adduce  evidence,  sl't)W. 
ing  tlu>  d(di;terious  edeets  of  the  water  on  jjarticular  persons,  nieinliera 
of  the  community,  not  named  in  t)ie  indictment. 

4.  Admltisihililji  of  alare'ii  daiUiratlona, — The  declarations  ut  a  sl«ve,  com- 
plaining  of  sickness,  and  det;iiling  his  sym])toms,  yre  competent  .evi- 
dence on  the  principle  of  reH  (/c-itw,  as  well  as  from  the  necessity  of  .tho 
case,  though  nuido  to  a  person  who  is  not  a  piiysiciau, 

Fhoj[  the  Circuit  Court  of  Btildwiu. 
Tried  before  the  Hon.  C.  W.  Raviek, 

Thi8  case  originated  in  Mobile  county,  and  was  roniovc^l 
to  Bahlwin  county  on  the  application  of  tin;  dt-fcndant. 
The  fifth  count  of  the  iudictment,  on  which  alone  the  trial 
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was  liad,  was  in  these  words:  "The  grand  jury  of  said 
county  further  charge,  that,  before  the  finding  of  this 
indictment,  an  agreement  was  entered  into,  on  the  26th 
December,  1840,  between  the  mayor,  aklermen,  and  com- 
mon council  of  the  city  of  ]\[obile,  of  the  first  part,  and  the 
said  Albert  Steni,  of  the  second  part ;  which  agreement  was 
in  tenor  as  follows," — setting  out  the  agreement,  herein- 
after more  particularly  referred  to,  by  \*]iich  Stein  leased 
the  city  water-works  of  Mobile;  " which'  afrreemeut  was 
dul}"  executed  on  the  day  the  same  bears  date,  by  the  said 
party  of  the  first  part  and  the  said  party  of  the  second  part, 
and  was  confirmed  by  an  act  of  the  legislature  of  the  State 
of  Alabama,  approved  Januar}^  7,  1S41,  in  tenor  as  fol- 
lows,"— setting  out  the  act,  entitled  "An  act  for  the  pro- 
motion of  the  health  and  convenience  of  the  city  of  Mobile, 
by  the  introduction  of  a  supply  of  wholesome  water  into- 
said  city,  to  be  used  for  domestic  purposes  and  the  extin- 
guishment of  fires,"  which  may  be  found  in  the  Session- 
Acts  of  1S40-41,  on  pages  -53,  -54.  "And  the  grand  j my 
further  find,  that  the  said  Stein,  for  certain  valuable  consid- 
erations expressed  in  said  agreement,  promised  and  agreed, 
among  other  things,  to  supply  the  said  city  of  ^Mobile  anJ: 
(he  inhabitants  thereof  with  good  and  wholesome  water, 
which  promise  and  agreement  was  confirmed  by  the  said' 
act  of  the  legislature,  approved  January  7,  1S41,  herein- 
before set  out.  And  the  grand  jury  further  find,  that  thc' 
said  Stein,  in  pursuance  of  the  said  agreement  and  said 
■confirmntor}-  act,  accepted  the  right  and  franchise  therein 
conveyed  and  granted,  and,  under  said  agreement  and  act, 
3ias,  for  a  niunber  of  years,  to-wit,  ever  since  the  year  1S43, 
<:ollecrcd  and  received  water-rates  or  rents,  from  tiie  inhab- 
itants (;t'  said  city,  amounting  to  a  large  sum,  to-wit,  the 
sum  of  >^  100,000,  and  does  yet  collect  and  receive  water- 
rates  from  the  inhabitants  of  said  city  ;  and  that  the  said 
iStein,  by  reas(m  of  said  agreement  and  said  confirmatory 
act,  and  (jf  his  acceptance  thereof,  as  hereinbefore  averred, 
became  liabh' and  bound,  and  still  is  liable  and  bound,  to 
supply  said  city  aud  its  inhabitants  with  good  and  whole- 
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some  water,  as  hereinbefore  averred.  And  tlie  qrand  jury 
further  find,  that  there  were  and  are,  in  said  city  of  ]\[obile, 
a  large  number  of  inhabitants,  to-wit,  thirty  thousand,  and 
a  large  nunuerof  taverns,  hotels,  restaurants,  and  places  of 
entertainment  for  the  public,  where  all  the  citizens  of  said 
State  have  been  and  are  now  accustomed,  and  had  and  havo 
a  right,  to  stop,  stay,  and  tarry ;  to-wit,  five  taverns,  five 
hotels,  five  restaurants,  and  five  places  of  entertainment  for 
the  public.  And  the  grand  jury  further  find,  that  the  said 
Stein  has  heretofore  wholly  faihsd  and  neglected,  and  does 
still  fail  and  neglect,  to  supply  the  said  city  and  its  inhab- 
itants with  good  and  wholesome  water;  but,  on  the  con- 
trary, that  the  said  Stein  unlawfully  did,  at  divers  times, 
from  the  year  1843  to  the  finding  of  this  indictment,  and 
does  now,  sell  and  dispose  of,  to  Nelson  Walkley  and  others, 
inhabitants  of  said  city,  and  to  all  the  citizens  of  said  State 
stopping,  staying,  and  tarrying  at  the  said  tavei'ns,  hotels, 
restaurants  and  places  of  entertainment  for  the  public, 
unwholesome  and  poisonous  water,  and  did  and  does  receive 
pay  for  the  same;  to  the  great  injury  of  the  said  Xelson 
Walkley  and  his  famil}^  and  to  the  common  nuisance  of  the 
said  inhabitants  of  Mobile,  and  of  all  the  citizens  of  the 
said  vState  stopping,  staying  and  tarrying  at  the  said  taverns, 
hotels,  restaurants,  and  places  of  entertainment  for  the 
public ;  against  the  peace  and  dignity  of  the  State  of  Ala- 
bama." 

The  contract  above  referred  to,  by  which  Stein  leased 
the  city  water-works  of  Mobile  from  the  corporate  authori- 
ties, contained  the  following  stipulations:  The  parties  of 
the  first  part  leased  and  granted  to  Stein,  for  twenty  years, 
"the  sole  privilege  of  supplying  the  city  of  Mobile  with 
Walter  from  Three-mile  creek,"  together  with  all  the  rights, 
benefits  and  advantages,accruing  to  them  under  the  several 
acts  of  the  legislature  and  ordinances  of  the  city  relative  to 
the  city  water-works ;  and  covenanted  and  agreed  with  him, 
that  he  shoidd  have  quiet  possession  during  the  period  of 
his  lease,  with  power  to  collect  water-rates,  at  the  prices 
named  in  the  contract,  "and  power  and  authority  to  con- 
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duct  the  water  from  any  part  of  Three-mile  creek,  so  that 
the  same  may  he  good  and  wholesome ;"  and  that  they 
would  pay  him,  at  the  expiration  of  the  lease,  the  value  of 
the  works  which  he  might  erect,  to  be  fixed  by  arbitration. 
Stein,  on  his  part,  covenanted  to  commence  the  erection  of 
the  necessary  works  within  one  month  after  the  ratification 
of -tlie  contract  by  an  i;ict  of  the  h^gislature :  to  introduce 
the  water  into  the  city,  within  two  years  from  the  date  of 
the  contract,  "so. that  the  said  city  and  its  inhabitants 
may,  at  all  thncs,  be  supplied  with  such  a  quantity  of 
water  as  may  be  produced,  thi-ouiih  the  said  pipes  as  tar  as 
they  are  laid;"  to  furnidi  a  certain  number  of  water-plugs 
for  the  use  of  the  city  free  of  charge;  and  to  deliver  up 
the  works,  at  ihe  expiration,  of  his  lease,  at  their  value  as- 
fixed  by  the  arbiti'ators.  The  act  of  the  legislature,  above 
referre<l  to,  confirmed  and  ratiiied  tins  agr(?ement,  and- 
granted  to  Stein  all  the  rights,  privileges  and  immunities, 
which  liad  been  previously  grant(;d  to  the  corporate  author- 
ities of  Mobile,  and  to  the  old  Mobile  Aqueduct  Conjpany. 

The  deffcndaut  demurred  to  the  fifth  count  of  the  indict- 
ment, and  assigned  the  following  grounds  of  demurrer  : 
"  J  St,  because  no  criminal  kwowledge  of  the  character  of  the 
water  is  set  out :  2d,  because  the  character  of  the  water, 
or  that  which  makes  it  poisonous  or  unwJiolesome,  is  not 
set  out ;  ;»d,  because  the  contract  does  not  require  Stein  to 
furnish  'good  and  wholesome  water,'  as  charged,  but  only 
water  from  the  Three-inile  creek,  and  it  is  not  charged  that 
better  water  could  be  furnished  from  said  creek,  or  that 
there  li:is  been  any  <lefault  in  this  respect ;.  4tli,  because 
the  namt.'s  of  the  persons  sold  to,  are  not  properly  set  out ; 
and,  otli,  because  the  matter  charged  is  not  an  inch^-table 
ofit'nse."  The  court  overruled  tlve  demurrer,  and  th« 
defendant  excepted. 

It  appeared  on  the  trial,  as  the  bill  of  exceptions  sltows, 
that  leaden  piptis  wei'e  used  by  the  defendant  in  the  distri- 
bution (jf  water  through  some  of  the  streets  of  the  city; 
and  it  was  contended,  on  the  part  of  the  ixrosecution,  that 
this  rendered  the  water  unwholesome  and  poisonous.  -  ■"  Tim 
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State  proved  by  Walkley,  who  was  a  pi-acti«'ing  physician 
and  chemist,  tliat  several  persons  who  (h'ank   water  sup- 
plied to  hiai  by  the   defendant,  tlirough  his  liydrant,  were 
aflected  with  a  disease,  which  had  all  the  symptoms  of  '  lead 
cholic,'  and    which  lie  considered  '  lead  cliolic  ;'  and  evi- 
dence was  otler(!d  tending  to   sliow,  that  said  disease  was 
caused   by    drinking  the  water  from   said    leaden    pipes. 
Walkley  gave  the   symptoms,  diagnosis  and  treatment  of 
lead  cholic,  and  said,  that  priralysis  of  the  liands  and  arms 
was   one  of  tlwi  most  certain  symptoms ;  and  he  gave  an 
analysis  of  the  water,  and  much  otiier  testimony  tending  to 
show  4"hat  siiid  water   was  unwholesome  and  poisonous  by 
reason  of  the  lead.     The  State  tlien  offered  one  Bruce  as  a 
witness,  who  was  not  a  physician,  and  who  testified,  that 
three  of  his  children    had  been  sick  and    paralyzed,  when 
they  drank  water  fi'om  his  liydrant,  in  another  pait  of  the 
town  f  that  they  recovered  oii  ceasing  to  drink  it,  became 
again  sick  and   paralyzed  on  again  drinking  it,  and  again 
recovered  on  ceasing  to  drink  it.     The  defendant  objected 
to  this-evidenee — 1st,  because  he  was  not  indicted  for  selling 
poisonous  water  to  Bruce,  and  his  -case  was  not  mentioned 
in  th€  indictment ;  and,  2d,  because  special  and  particular 
cases  of  injury,  not  aheged  in  the  indictment,  could  not  be 
provGwl  in  this  case.     The  court   overruled   tlie  objections, 
and  admitted  the  evidence ;  to  wliich  the    defendant  ex- 
cepted-     The  State  also  introduced  one  Thompson  as  a- 
witness,  and  asked  him,   'what  he    knew  about  the   lead' 
pipes.'     He  testified,  that  he  formerly  ivsed  water  from  the 
h\ad  pipes  ;  that,  while  he  did    so,  a  negro    on  his  lot  was 
sick,  and,  in  describing  his  sickness  to  him,  complained  of 
a  pain  aad  weakness  in  his  arm  ;  and  that  he  (witness)  was 
•  Bot  a  physician.     The  defendant  objected  to  this  evidence, 
also,  on -tlie  same  grounds  as  to  the  evidence  of  Bruce,  and' 
because  the  negro's   statements  to  the  witness  were  mere 
hearsay.     The  court  overruled  the  objections,  and  admitted 
the  evidence  ;  to  which  the  defendant  excepted." 

J^'0.  T.  Taylor,  with  wdiom  was  E.  S.  Daegan,  for 
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the  defendant,  m;ide  the  follownng  (with  other)   points : 

1.  The  indictment  fails  to  show  an  indictable  offense.  If 
all  the  allegations  in  it  were  true,  the  defendant  wuuld 
only  be  liable,  in  a  civil  action,  for  a  breach  of  contract. 
4  lila.  Com.  4;  1  ih.  46  ;  3  Greenl.  Ev.  §  1  ;  1  Mass.  137; 
Code  of  Alabama,  §  306-5.  Moreover,  if  an  indictment 
would  lie  for  a  breach  of  the  contract,  this  indictment  fails 
to  show  a  breach.  The  contract  itself,  which  is  set  out  in 
the  indictment,  simply  binds  the  defendant  to  supply  the 
city  of  Mobile  with  water  from  the  Three-mile  creek,  and 
contains  no  stipulation  as  to  the  character  or  rpudity  of  the 
water.  The  indictment  does  not  charge  that  he  failed  to 
bring  water  from  Three-mile  creek,  or  that  he  brought  water 
from  elsewhere  than  the  Three-mile  creek,  or  that  he  did 
not  biing  as  good  water  as  that  creek  affords,  but  simply 
that  he  brought  "unwholesome  water," — an  allegation 
which  may  consist  with  the  entire  fulhllmeut,  on  his  pait, 
of  every  obligation  impos«3d  on  him  by  the  contract.  The 
averment  of  the  indictment,  that  the  contract  bound  him 
to  furnish  "  good  and  wholesome  water,"  is  at  vaiiance 
with  the  contract  itself,  and  amounts  to  nothing. 

2.  The  indictment  is  framed  sti'ictly  on  the  contract, 
and  for  a  breach  thereof;  and  the  question  cannot  be  raised 
under  it,  whether  an  indictment  would  lie  against  the 
defendant,  independent  of  the  contract,  for  the  common- 
law  offense  of  selling  poisonous  water.  But  the  indictment 
is  fatalh"  defecti ve, whether  coaisidered  as  framed  for  a  breach 
of  the  contract,  or  for  the  common-law  oflense,  because  it 
docs  not  contain  such  a  statement  of  the  chariie  as  is 
re(piired  by  the  cardinal  doetrines  of  the  criminal  law.  The 
constitution  itself  recpurcs,  that  the  offense  shall  be 
described  in  the  indictment  fully,  plainly,  and  formally  :  in 
such  language  as  will  enable  the  court  to  determine,  on  an 
inspection  of  the  indictmt^it,  whether  the  charge  amounts 
to  a  violation  of  the  criminal  law,  and,  at  the  same  time., 
inform  the  defendant  of  the  nature  of  the  ofFtmse  with 
which  he  is  charged,  and  o?iable  him  io  prepare  for  his 
defense  ;    in   such  language,  too.  as  wiii  fully  identify  the 
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accusation,  and  prevent  the  defendant  from  being  tried  for 
an  offense  different  from  that  which  was  investigated  by  the 
grand  jury. — 3  Greenl.  Ev.  '^  10;  Archb.  Cr.  PL  42,  51  ; 
29  Ala.  2S  ;  32  Ala.  5S4  ;  33  Ala.  397  ;  24  Miss.  594.  The 
defendant  was  convicted  for  introducing  water  into  the  city 
through  leaden  pipes ;  yet  neither  he  nor  the  court  could  say, 
from  an  inspection  of  the  indictment,  that  this  was  the 
chai'ge  which  the  grand  jury  had  investigated  and  preferred 
against  liim.  The  indictment  ouglit  to  have  stated  how,  or 
by  what  means,  the  water  was  rendered  unwholesome  and 
poisonous. — 2  Missouri,  22G  ;  1  English,  519  :  3  Murph. 
(N.  C.)  224;  21  Mai)ie,  9;  13  Metcalf,  365;  3  Iredell, 
111;  Breese,  4;  G  G rattan,  675;  31  Maine,  401;  3  Black- 
ford, 193.  In  the  analogous  cases  of  indictments  for  sell- 
ing unwholesome  provisions,  and  for  attempts  to  poison, 
such  an  allegation  is  indispensable  to  the  validity  of  the 
indictment.— 11  Ala.  57;  6  Ala.  664;  19  Ala.  2S,  and 
numerous  cases  there  cited.  It  should  have  been  averred, 
too,  either  that  the  defendant  himself  poisoned  the  water, 
or  that  he  knowingly  sold  unwholesome  aj^^id  poisonous 
water ;  otherwise,  he  might  be  tried,  convicted  and  pun- 
ished, for  the  act  of  a  third  person,  of  which  lie  was  wholly 
ignorant  and  blameless. — 3  Greenh  Ev.  §  13;  1  Bishop's 
Criminal  Law,  §§  SO,  227 ;  Hex  v.  Whecdley,  1  Leading 
Criminal  Cases,  7. 

3.  The  testimony  of  Bruce  was  improperly  admitted.  If 
the  indictment  is  to  be  considered  as  preferred  against  the 
whole  water-works  for  a  nuisance,  evidence  of  special  cases 
of  injury  was  inadmissible;  and  if  it  is  to  be  considered  as 
an  indictment  for  individual  cases  of  selling  unwholesome 
water,  the  evidence  must  be  confined  to  the  [)erson8  named 
in  the  indictment.— 3  Greenl  Ev.  ^2-2;  20  Ala-  S3  ;  25  Ala. 
40  ;  32  Ala.  5S4. 

4.  The  testimony  of  Thompson  ought  to  have  been 
excluded  for  the  same  reasons,  and  because  it  was  mere 
hearsay. 

R.  B.  Akjiistead,  with  whom  were  R,  H.  Smith,  and  M. 
9 
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A.  Baldwin,  Attorney-General,  contra. — 1.  The  fifth 
count  of  the  indictment  is  framed  on  the  idea,  that  the 
defendant  is  a  public  contractor,  and  has  failed  to  perform 
a  public  duty  imposed  on  him  by  the  terms  of  his  contract. 
That  the  indictment  shows  an  indictable  offense,  see 
8  Bligh,  691  ;  3  Barn.  &  Ad.  77  ;  5  Bing.  91. 

2.  That  the  indictment  is  good  and  sufficient,  whether 
founded  on  the  defendant's  contract,  or  considered  as  an 
indictment  for  a  public  nuisance,  without  an  aveniient  of 
the  scienter,  see  3  Hawks,  378  ;  Wharton's  Precedents, 
7f34;  28  Vermont,  583  ;  6  Car.  &  P.  292  ;  3  Indiana,  193 

4  ih.  515  ;  10  N.  H.  297  ;  1  i^erg.  &  R.  342  ;  6  Porter,  372 

5  Porter,  300  ;    3   Archb.  Pr.  007  ;    1   Hawk.  P.  C.  092 

I  Russell  on   Crimes,  318  ;  Wharton's  Crira.  Law,  2373 

II  Humph.  217;  9  Barb.  S.  C.  173. 

3.  The  indictment  being  for  a  nuisance,  the  testimony  of 
Bruce  and  Thompson  was  clearl}^  admissible.  That  the 
complaints  of  the  negro  werei  admissil^le,  as  a  part  of  tho 
res  (jestcp,  see  17  Ala.  020  ;  0  East,  188  ;  2  Car.  &  K.  354  ; 
1  Greenl.  Ev.  §  102,  and  cases  cited. 

A.  J.  WALKER,  C.  J. — When  a  party  owes  the  public 
a  duty,  although  resulting  from  a  contract,  he  is  indictable 
for  a  breach  of  that  duty.  The  obligation  to  the  public, 
imposed  on  the  defendant  by  his  contract,  was  to  supply 
water  to  the  city  of  Mobile  from  Three-mile  creek.  The 
contract  itself  stipulates  nothing  as  to  the  quality  of  water 
tliat  may  be  furnished,  further  than  may  be  implied  in  the 
nriuisition,  that  it  shall  be  brought  from  Three-mih>  creek, 
'i'l.e  indictment  alleges  the  defendant's  failui'e  and  neglect  to 
siqiply  "  good  and  wholesome  water"  to  the  inhabitants  of 
M()))ile,  and  also  the  sale  and  sup})ly  by  him,  to  those 
inhabitants  and  the  jXTsons  visiting  the  city,  of  "  unwhole- 
some and  poisonous  water."  The  former  brancli  of  this 
allegation  is  indeterminate,  and  comports  equally  with  tho 
idea,  that  there  was  not  a  supply  of  any  water  at  all,  or 
that  there  was  a  supply  of  water  wiiich  was  positive] v  bad. 
In  either   alternative,  there  •';?ould  be  a  failure  to  supply 
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"  good  and  wholesome  water."  The  meaning,  however, 
becomes  certain,  when  reference  is4iad  to  the  hitter  branch 
of  tlie  allegation,  which  shows  thatthere  was  a  snpplv  of 
water;  and  the  consistency  of  the  two  is  preserved,  by 
considering  the  former  as  asserting  that  the  water  supplied 
was  not  good  and  wliolesome.  Tlrere  is,  then,  no  allega- 
tion of  a  failure  to  supply  water.  The  gravamen  is,  that 
there  was  a  supply  of  water,  the  (piality  of  which  was 
unwholesome  and  poisonous.  The  defendant  may  have 
supplied  water  from  Three-mile  creek,  which  was,  in  the 
language  of  the  indictment,  "  unwholesome  and  poison, 
mis,"  because  the  water  of  the  creek  was  unwholesome 
and  poisonous ;  and  he  niay,  therefore,  have  perpetrated 
the  uiievance  allec'edin  the  indictment,  in  the  exact  fulfill- 
ment  of  his  contract.  Tlie  indictment,  therefore,  shows  no 
violation  of  any  duty  imposed  on  the  defendant  by  the 
terms  of  his  contract ;  and  we  may  dismiss  from  our  con-  ■ 
sideration  tlie  arguments  which  refer  his  criminality  to  a 
breach  of  his  contract. 

[2.]  The  indictment  charges,  however,  that  the  poison- 
ous water  was  supplied  to  all  the  citizens  of  Mobile,  and 
to  those  who  m.ight  visit  the  city.  Such  an  act  is  sufficient- 
ly general  and  extensive  in  its  effects  to  constitute  a  nui- 
sance; and  the  poisoning  of  the  water  consumed  by  an 
entire  community,  and  by  all  who  might  go  that  way,  would 
certainly  possess  the  quality  of  injnriousness  to  the  com- 
munity, requisite  to  constitute  a  nuisance. — 1  Bishop's 
Criminal  Law,  3-52  ;  2  ih.  848.  If,  then,  the  indictment 
shows  that  the  defendant  is  criminally  guilty  of  inflicting 
the  public  injury  alleged,  it  is  a  good  accusation  of  nuisance. 
The  indictment  does  not  charge  that  the  defendant  know- 
ingly or  intentionally  supplied  water  of  unwholesome  or 
poisonous  quality  ;  nor  that  he  poisoned  the  water,  or  im_ 
parted  to  it  its  unwholesome  quality  ;  nor  that  the  same  was 
done  by  his  agents  or  servants.  The  defendant  may,  there- 
fore, have  done  all  that  is  alleged,  and  yet  have  been  guilty 
of  no  known  or  intentional  wrong.  Can  it  be  that,  upon 
upon  such  facts,  the  defendant  is  criminally  guilty  ? 
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The  theory  of  the  law  is,  that  a  crimhial  intent  is  a 
necessary  ingredient  of  every  indictable  offense.  The 
maxim  is,  Actio  nonfacit  reiim,  nisi  mens  sit  rca.  It  is  not 
necessary,  in  all  cases,  either  to  aver  or  prove  the  guilty 
intent ;  and  the  influence  of  legal  presumptions  may,  some- 
times, be  such,  that  the  legal  imputation  of  a  guilty  intent 
may  be  made  in  contravention  of  the  fact :  as  for  instance, 
the  presumption  that  every  one  knows  the  law.  "Where 
the  (/ist  of  the  offense  is  neglect,  or  carelessness,  it  would, 
as  a  general  rule,  be  a  solecism  to  speak  of  a  guilty  know- 
ledge, since  the  neglect  itself  usually  evidences  the  guilty 
mind;  and  the  principle  has  been  carried,  in  some  cases,  to 
the  extent  of  making  one  criminally  responsible  for  not 
using  proper  precaution  to  prevent  the  injurious  acts  of  his 
servant.  On  this  principle  rest  the  decisions,  where  the 
servant  rendered  bread  unwholesome,  by  tlie  improper  use 
of  the  ingredients  ;  where  the  superintendent  of  a  gas  com- 
pany corrupted  t!ie  water  of  the  river  Thames,  by  con- 
veying into  it  (leleterioTis  gases  and  fluids ;  wJiere  the 
eiJ""ineer  of  a  railroad  neirlected  to  rins;  the  bell,  or  l)low 
the  whistle,  at  the  crossing  of  a  street ;  where  the  owner 
of  a  river  caused  detriment  to  neighboring  lands  b}"  neglect- 
ing to  scour  it;  where  a  corporation  neglected  to  repair  sea 
walls,  in  violation  of  its  charter  ;  and  where  otlier  neglects, 
of  like  character,  have  been  committed. —  Vermont  v.  Cen- 
tral llailroad,  2S  Vermont,  oSU  ;  liix  v.  Jlcdh//,  (J  Car.  & 
P.  292  ;  Jlcnn/  v.  Mayor  of  Lime,  -3  Bing.  91  ;  S.  C,  5  13. 
ct  Ad.  77  ;  S.  C,  S  131igh'.s  Xew  B.  690  ;  1  Bishop  on  Crim- 
inal Law,  2:j0,  231  ;  Wharton's  Amer.  Criminal  Law,  10, 
11.  But  this  principle  does  not  apply  liere,  because  the 
charge  against  the  deftiudxint  is  really  an  act  connnitted, 
and  not  the  omission  or  negligent  performance  of  an  act. 
Neglecting  to  supply  good  and  wholesome  water,  and  sup- 
plying unwholesomeandpoisonous  water,  cannot  l)e  tortured 
into  a  simple  charge  of  neglect.  As  well  might  it  be  said, 
that  he  who  administers  poison,  dissolved  in  water,  is  simply 
guilty  of  neglecting  to  administer  pure  water  ;  or  that  ho 
who  sellspoisoned  bread, is  simply  guilty  of  neglecting  to  sell 
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wholesome  bread.  Such  sophistry  would  con  v^ert  every  posi- 
tive act  into  a  neglect.  The  poisonous  quality  of  the  water 
certainly  may  have  been  the  result  of  some  negligence,  or 
carelessness,  in  the  choice  or  arrangement  of  the  instru- 
ments emplo^^ed  in  supplying  it  ;  but  such  is  not  the  charge, 
and  we  cannot  aid  the  indictment  by  an  inference  of  it. 

It  is  a  received  principle,  also,  that  "  where  the  state- 
ment of  the  act  itself  includes  a  knowledge  of  the  illegality 
of  the  act,  no  averment  of  knowledge  or  bad  .intent  is 
necessary.'' — Wharton's  Amer.  Crim.  Law,  297 ;  Common^ 
U'caVh  V.  Stout,  7  B.  ]\[onroe,  247  -^  ConimoniceaUh  v.  Elivell, 

2  Melcalf,  190.  "The  law  presumes  that  every  person 
intends  to  do  tliat  which  he  does." — 1  Bishop  on  Criminal 
Law,  v^.  24S.  Hence,  whenever  one  does  an  act  legally 
wrong  in  itself,  the  law  presumes  the  intent  to  do  that 
act ;  the  act,  of  itself,  evidences  tlie  illegal  intent.  The 
doi ug  of  an  act  in  its  nature  illegal — illegal  without  any 
extrinsic  qualification — of  itself  evidences  the  criminal 
intent.  But  such  is  not  the  character  of  the  act  charsred 
here.  The  furnishing  of  poisoned  v.-ater  is  not,  of  itself, 
a  crime:  the  criminality  of  the  act  depends  upon  the  ques- 
tion, whether  it  was  furnished  with  a  knowledge  of  the 
poisonous  quality;  knowledge  is  an  ingredient  of  the 
oftense,  and  must  be  averred. — Wharton's  Am.  Crim.  Law, 
297;  State  v.  Broivn,  2  Speers,  129.  Accordingly,  where 
one  is  indicted  for  selling  an  obscene  book,  or  for  carrying 
off  a  slave,  or  for  an  indecent  exposure  of  the  person,  or  for 
keeping  and  suffering  to  go  at  large  a  dog  of  ferocious  and 
furious  nature,  or  for  bringing  into  a  public  place  an  ani- 
mal or  person  infected  with  a  communicable  disease,  or  for 
selling  unwholesome  meat,  or  for  selling  a  diseased  cow,  or 
for  uttering  a  forged  note,  or  for  any  offense  of  like  char- 
acter,— it  is  held,  that  an  averment  of  knowledge  is  neces- 
sary.— 1  Bennett  &  Heard's  Leading  Ci'iminal  Cases,  6, 
551  ;  Wiiarton's  Am.  Crim.  Law,  2:39G  ;  Wharton's  Pre- 
cedents of  Indictments,  716,  6S8,  718,  759,  762,  763,  76S; 

3  Archbold's  Crim.  PL  609-44 ;  3  Ciiitty's  Crim.  Law, 
(543  ;  Duncan  v.  State,  7  Hum.  159 ;  Brig    William  Gray, 
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1  Paine,  16  ;  Commonwealth  v.  Stout,  7  B.  Monroe,  247  ; 
Bex  V.  Watts,  2  Esp.  G75. 

There  are,  also,  other  rules  pertaining  to  the  necessity 
of  averring  a  scienter,  which  it  is  not  necessary  for  us  to 
consider ;  such,  for  instance,  as  that  every  person  is  pre- 
sumed to  intend,  the  natural  and  probable  consequences  of 
his  acts. — 1  Bishop  on  Crimmal  Law,  248.  From  the 
proposition,  that  the  crarminality  of  supplying  poisonous 
water  cojisists  in  the  fact  of  its  being  done  with  knowledge 
of  the  poisonous  quality,  it  is  an  unavoidable  seipience, 
that  knowledge  is  an  ingredient  of  the  offense,  and  its  aver- 
ment is  indispensable  to  the  sufficiency  of  the  indictment. 

[3-4.]  There  was  no  error  in  the  admission  of  the  testi- 
mony of  witnesses  Bruce  and  Thompson.  Their  testimony 
had  an  obvious  relevancy  to  the  question,  whether  the 
defendant  furnished  unwholesome  water  to  the  public  in 
the  city  of  Mobile.  The  declarations  of  the  slave,  as  to 
the  nature  of  his  suflering,  were  admissible,  upon  the  prin- 
ciple settled  in  numerous  cases  decided  by  this  court. — 
Ilolloivay  V.  Cotton,  '3'i  AXdi.  529;  Cimningham  v.  Kelly, 
3G  Ala.  78. 

We  do  not  deem  it  necessary  to  notice  any  of  the  other 
questions  presented  in  the  case. 

Judgment  reversed,  and  cause  remanded.    ^ 


OLIVER  vs.  THE  STATE. 

[INDICTJIKNT  rOR  OBTAINING  MONEY  IJY  FALSE  PrtKTKNSKS.] 

1.  Joimhr  of  coinits. — In  an  indietnient  foi'  obtaining;-  nioiicy  hy  false 
pretenses,  if  tlie  false  pretense  is  eliarj;e(l,  in  ditfereiit  counts,  to  liavo 
been  made  to  "C.  B.  S.  and  0.  L.  8.,  Avho  w(>re  at  tlio  time  menilxirs  of 
a  mercantile  firm  of  the-  name  and  style  of  S.  &  S.,"  to  "C.  15.  S.,"  and 
to  "C.  15.  S.  and  C.  L.  S.,"  tliere  Is  no  misjoinder  of  counts. 

2.  Suffickuoy  of  hi(H<huv)if  in  arerriiif/  value  of  ])rnpcrtif. — An  avernuMit  in 
6ueh  indictment,  thiit,  by  lueuus  of  the  false  pretense  cUarged,  tlio 
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clcloiKlaiit  olituint'd  "«ixty-fivo  dolUiiH  in  iiuniey,"  is  .suflicieiitly  deli- 
iiite  aud  certain,  without  an  additional  averment  of  the  value  of  the 
luoiioy. 
3.  Suhstancc  of  proof  in  description  of  written  instrument. — An  instrument 
of  writing,  purpcnting  in  its  commeucemeut  to  be  an  indentui'o  be- 
tween two  parties,  recitinj;  that  the  party  of  the  lirst  part,  for  a  vain- 
able  eon.si«loration,  "has  sold,  and  binds  himself  to  deliver,  to  the  said 
party  of  the  second  part,  all  of  his  present  crop  of  cotton  now  planted 
or  so  much  of  it  as  will  satisfy  his  indebtedness  to  the  said  party  of 
the  second  part;"  tliat  "this  coJivcyanee  is  intended  as  a  security  for 
tiie  ptiyment"  of  a  debt  due  from  the  party  of  the  first  part  to  the 
party  of  the  second  part,  "which  paymttut,  if  duly  made,  will  render 
this  conveyance  void,  and,  if  default  oe  nmde  in  the  itaynient  of  the 
above  sum,  then  the  said  party  of  the  second  part,  and  his  assigns,  are 
hereby  authorized  to  sell  hi-i  certain  cro])  of  cotton,  or  as  much  of  it 
aa  will  pay  all  of  his  dues  to  the  siud  party  of  the  second  part;"  and 
aigned  aud  sealed  b3'  tlie  party  of  the  first  part, — is  sufficiently  des- 
cribed in  an  indictment  as  a  "deed  of  trust,"  aud  is  admissible  in  evi- 
dence ujider  that  description. 

Fkom  the  Circuit  Court  of  Pickens. 
Tried  before  the  Hon.  A.  A.  Cole.aian. 

The  indictment  in  this  case  was  in  these  words  : 
"Tlie  grand  jurors  of  said  county  charge,  that,  before 
the  finding  of  this  indictment,  James  Oliver  did  falsely 
;pretend  to  Cornelius  B.  Sanders  and  Charles  L.  Stone,  who 
were  at  the  time  members  of  a  mercantile  firm  of  the  name 
-And  style  of  Sanders  &  Stone,  with  intent  to  defraud,  that 
he  hml  satisfied  a  certain  deed  of  trust,  which  William  P. 
jKichardson  liad  or  held  upon  the  said  James  Oliver's  cotton 
crop  I  and  that  he,  the  said  William  Pinckney  Richardson, 
iiad  directed  and  given  authority  to  him,  the  said  James 
Olivw,  to  receive  from  the  said  Sauders  &  Stone  the  pro- 
.ceeds  of  said  cotton  crop,  which  was  then  in  their  hands ; 
and,  by  means  of  sujh  false  pretense,  obtained  from  the 
said  Sauders  &;  Stone  the  sum  of  sixty-five  dollars  in  money  ; 
.against  the  peace  aud  dignity,"  &c. 

"The  grand  jurors  of  said  county  further  charge,  that, 
before  the  finding  of  tJiis  indictment,  the  said  James  Oliver 
Aid  falsely  pretend  to  Cornelius  B.  Sanders,  witli  intent  to 
-defraud,  that  he,  the  said  James  Oliver,  had  satisfied  a  cer- 
.tain  deed  of  trust,  which  he,  the  said  James  Oliver,    had 
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made  to  one  W.  P.  Richardson  on  tlie  15th  day  of  Maj% 
1857,  upon  the  crop  of  cotton  which  he,  the  said  James 
Oliver,  had  planted  at  the  time  said  deed  was  made  ;  and 
that  he,  the  said  Oliver,  was  authorized  by  the  said  W.  P. 
Richardson  to  receive  from  him,  the  said  Cornelius  B. 
Sanders,  the  proceeds  of  the  sale  of  the  said  cotton  crop, 
which  was,  at  the  time  of  said  flilse  pretense,  in  the  hands 
of  the  said  Cornelius  B.  Sanders  ;  and,  by  means  of  such 
false  pretense,  obtained  from  the  said  Cornelius  B.  Sanders 
the  sum  of  sixty-five  dollars  in  money,  being  part  of  the 
proceeds  of  the  said  cotton  crop  so  in  the  hands  of  the 
said  Sanders ;  against  the  peace  and  dignity,"  &c. 

"The  grand  jurors  of  said  county  further  charge,  that, 
before  the  finding  of  this  indictment,  the  said  James  Oliver 
did  falsely  pretend  to  Cornelius  B.  Sanders  and  Charles  L. 
Stone,  with  intent  to  defraud,  that  he  had  satisfied  a  certain 
deed  of  trust,  made  by  him,  on  the  15th  day  of  ]\Iay,  1S57, 
to  one  W.  P.  Richardson,  upon  the  crop  of  cotton  wliicli  he, 
the  said  James  Oliver,  had  planted  at  the  time  said  deed 
was  made,  and  that  he,  the  said  James  Oliver,  was  author- 
ized by  the  said  W.  P.  Richardson  to  receive  from  them,  the 
said  Cornelius  B.  Sanders  and  Charles  L.  Stone,  certain 
proceeds  of  the  sale  of  said  cotton  crop,  which  they  had  in 
their  hands  :  and,  ])y  means  of  such  false  pretense,  obtained 
from  the  said  Cornelius  B.  Sanders  and  Charles  L.  Stone 
the  sum  of  sixty-five  dollars  in  money;  against  the  peace 
and  dignity,"  &c. 

The  defendant  demurred  to  the  indictment — "1st,  because 
the  money  is  not  cliarged  to  betlie  property  of  any  person  ; 
2d,  because  there  is  no  value  charged  as  to  the  money  ;  -3d, 
because  it  is  uncertain  whether  the  defendant  is  cliarged 
with  a  felony  or  not ;  4th,  because  there  is  a.  double  issue 
presented  in  eacli  count ;  5th,  because  there  is  a  special 
pretense  witlmut  a  s[)ecial  breach;  Gth,  because  tliere  is  a 
misjoinder  of  counts  and  oflenses ;  and,  7th,  because  the 
indictment  is  uncertain  and  obscure."  The  court  overruled 
the  demuirer,  but  the  record  docs  not  sliow  that  the  defend- 
ant reserved  an  exception  to  its  decision. 
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"On  the  trial,"  as  the  bill  of  exceptions  states,  "the 
State  offered  in  evidence  an  instnrment  of  writini:,  which 
had  been  duly  proved  and  recorded  according  to  law,  and 
of  M'hicli  the  following  is  a  copy  :  "This  indentm'e,  made 
the  15th  day  of  May,  1S57,  between  James  Oliver,  of  the 
first  part,  and  W.  P.  Richardson,  of  the  second  part,  (all  of 
the  State  of  Alabama,  and  county  of  Pickens,)  witnesseth, 
that  the  said  party  of  the  first  part,  for  and  in  consideration 
of  the  Sinn  of  one  hundred  and  seventy-eight  25-1 00  dol- 
lars, to  him  duly  paid  in  hand,  has  sold,  and  binds  himself 
to  deliver,  to  the  said  party  of  the  second  part,  all  of  liis 
present  crop  of  cotton  now  planted,  or  so  much  of  it  as  will 
satisfy  his  ind(3btedness  to  the  said  party  of  the  second 
part.  This  conveyance  is  intended  as  a  security  for  the 
payment  of  one  hundred  and  seventy-eight  25-100  dollars, 
on  the  25th  day  of  December,  1S57  ;  whieli  payment,  if 
duly  made,  will  render  this  conveyance  void ;  and  if  de- 
fault be  made  in  the  payment  of  the  above  smn,  tlien  the 
said  party  of  the  second  part,  and  his  assigns,  are  hereby 
authorized  to  sell  his  certain  crop  of  cotton,  or  so  much  of 
it  as  will  pay  all  of  his  dues  to  the  said  party  of  the  second 
part,  with  ccsts  and  expenses  allowed  by  law.  In  witness 
whereof,  I  have  hereunto  set  my  hand  and  seal.'  (Signed) 
'James  Oliver.'  '[Seal.]'  The  defendant  objected  to  the 
introduction  of  said  paper  as  evidence  to  the  jury,  but  the 
court  overruled  his  objection  ;  and  he  excepted." 

W.  R.  SMrrn,  for  the  jirisoner. — 1.  Tlie  indictment  is 
defective,  in  the  several  particulars  which  were  assigned  as 
grounds  of  demrn'rer.  It  chaiges  a  special  pretense,  but 
assigns  no  breach  of  that  pretense.  It  does  not  charge  the 
ownership  of  the  money  ;  and  non  constat  but  that  it  was 
the  propcM-ty  of  tiie  defeii/lant  himself.  It  does  not  charge 
the  value  of  the  money,  and,  therefore,  leaves  it  uncertain 
whether  any  offense  was  committed.  It  charges  the  false 
pretense  to  have  been  made  to  different  persons,  and  the 
money  to  have  been  obtained  from  different  persons;  and 
presents  as  plain  a  case  of  misjoinder,   as  if  it  alleged,  in 
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different  counts,  a  larceny  from  A  and  a  larceny  from  B,  or 
an  assault  and  battery  on  A  and  an  assault  and  battery 
on  B. 

2.  The  term  "deed  of  trust,"  as  used  in  the  indictment, 
must  be  construed  in  its  legal  sense.  In  a  technical  deed 
of  trust  there  must  be  a  trustee.  The  paper  read  in  evi- 
dence conveyed  no  legal  title  to  any  one,  and  only  gave 
Richardson  power  to  sell  his  oivn  cotton.  The  crop  planted 
was  a  mere  expectancy,  and  could  not  become  Richardson's 
until  actually  delivered. 

I\I.  A.  Baldwin,  Attorney-General,  contra,  o'ltedJoJinson 
V.  The  State,  59  Ala.  G2  ;  O'Connor  v.  The  State,  30  Ala,  9  ; 
People  V.  Stetson,  4  Barbour,  151. 

STONE,  J. — T'lie  indictment  in  this  case  contains  three 
counts,  each  of  which  is  a  substantial  compliance  witli  the 
form  furnished  in  the  Code,— form  No.  35,  page  702.  The 
only  diifcrence  in  the  three  counts  consists  in  the  designa-" 
tion  of  the  person  to  whom  the  false  pretense  was  made, 
The  varying  averments  in  the  several  counts,  in  this  regard, 
were  evidently  inseited  to  meet  every  possible  phase  ot  the 
proof,  as  the  same  might  arise.  The  averment  of  tlie  person 
to  whom  the  filse  pretense  was  made,  was  part  and  parcel 
of  the  means  by  which  the  offense  was  committed.  The 
courits  are  severally  good.^^LoH'entJtall  v,  Tlie  State^ 
32  Ala.  r)SQ. 

We  have  frequently  held,  that  two  or  more  countis  might 
be  joined  in  the  same  indictment,  each  of  which  charged 
a  distinct  felony,  if  theoifenses  v/ere  of  the  same  character, 
and  subject  to  the  sanje  punishirient. — "JoJtnson  v.  'The  State, 
29  Ala.  02  ;  Cawiei/ v.  Tlie  State,  at  the  present  term.  The 
demurrer  for  misjoinder  was  properly  overruled.-^.Sco^^  v. 
The  State,  at  the  present  term. 

[2.]  Money  is,  itself,  a  measure  of  value  ;  and  thai  value 
cannot  be  rendered  inoro  delinite  by  an  averment  of  its 
value.  The  phrase  "sixty-live  dollars  in  money,"  has  a 
defined  meaning,  which  is  not  rendered  more  clear  by  tbo 
8upej'ad(Jed  expression,  ivorih  sixtij-five  dollars, 
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[3.]  The  instrument  read  in  evidence  was  sufiiciently 
described  as  "a  deed  of  trust."— P/'icc  v,  Masterson, 
55  Ala.  393. 

The  judgment  of  the  circuit  court  is  afTirmed, 


MERKLE  vs.  THE  STATE. 

[IXDICTMKXT  FOll  SKLLIXG    LIQUOll  TO   STUDENT  OF  COI.Ll'.CK.] 

1.  Opinion  of  witness,  admissihilify  of. — A  witness  who  lias  frequently 
drunk  fermeuted  liquors,  and  who  can  distinguish  thoni  by  their  taste, 
though  ho  has  no  special  knowledj^e  of  chemistry,  is  competent  to 
express  an  opinion  on  the  question,  Avhether  lager  beer  is  or  is  not  a 
fermented  liquor. 

2.  Books  of  science,  admissihilify  of. — Extracts  from  standard  medical 
boolcs  are  competeut  evidence,  and  nuiy  be  read  to  the  jury. 

3.  What  constitutes  offense  of  selling  liqitor  to  student  or  minor. — Tlio  statute 
proliibitintj  the  sale  or  delivery  of  liquor  to  students  or  minors,  (Code, 
^\}  '.i2S0-Sl,)  applie*  to  fermented  liquors  as  well  as  to  vinous  or  spirit- 
uous liquors. 

Fkom  the  Ciixiuit  Court  of  Perry. 
Tried  before  the  Hon.  Pokteii  King. 

In  tliis  case,  Luther  Merkle  and  William  11.  Bedding 
were  jointly  indicted  for  selling  liquor  to  a  student  of 
Howard  college,  in  the  town  of  Marion,  and.  were  jointly 
tried.  On  the  trial,  as  the  bill  of  exceptions  shows,  the 
State  first  introduced  as  a  witness  one  Pollard,  the  student 
tO'wluDm  the  liquor  was  sold,  and  who  testified  to  the  fact 
that,  within  the  period  covered  by  the  indictment,  he 
bought  a  glass  of  lager  beer  from  the  defendant  Merkle, 
who  was  acting  as  clerk,  or  agent  for  his  co-defendant,  in  a 
confectionary  store  belonging  to  the  latter,  The  State 
then  uitroduce  done  Thornton  as  a  witness,  who  testified, 
"that  he  was  professor  of  chemistry  in  Howard  college  ; 
that  the  fermentatiou  of  organic  btdies  is  one  of  the  sub- 
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jccts  treated  of  in  chemistry ;  that  he  had  studied  that 
subject  in  the  different  books  on  chemistry,  and  was 
theoretically  acquainted  with  it,  but  had  no  practical 
knowledge  of  the  process  of  fermentation,  or  the  art  of 
brewing ;  that  he  had  drunk  lager  beer  at  various  places, 
and  in  the  store  of  the  defendant  Redding ;  and  that  he 
was  acquainted  with  the  taste  of  fermented  liquors,  from 
having  frequently  drunk  liquors  which  were  fermented." 
On  this  state  of  facts,  the  court  allowed  the  witness,  against 
the  objection  of  the  defendant  Merkle,  to' state  that,  "in 
his  opinion,  lager  beer  is  a  fermented  liquor;"  to  which 
said  Merkle  excepted.  Said  witness  afterwards  testified,  on 
cross-examination,  "  that  he  knew  nothing  of  the  fermen- 
tation of  liquors,  except  what  he  had  read  in  books  on  the 
subject;  that  he  was  not  a  brewer,  and  knew  nothing 
whatever,  practically,  of  the  fermentation  of  liquors  ;  that 
all  h-  knew  on  the  subject  was  theoretical,  and  derived 
from  books;  that  in  speaking  on  the  subject,  he  had  only 
given,  and  could  only  give,  the  contents  thereof,  so  far  as 
he  knew  the  same ;  that  the  books  themselves,  if  in  court, 
would  be  better  evidence  than  his  testimony,  because  he 
could  not  use  such  language  as  was  used  in  them,  and  could 
not  recollect  all  that  was-  therein  stated  on  the  subject ; 
that  his  knowledge  of  chemistry  did'  not  aid  him  in  refer- 
ence to  knowledge  acquired  by  tasting  said  beer ;  and  that 
one  not  ac,quaint(!d  with  chemistry  could  judge  of  said 
beer,  by  the  taste,  as  well  as  he."  On  these  facts,  the 
defendant  Morkhi  moved  the  court  to  exclude  from  the  jury 
the  opinion  of  the  witness  above  stated,  and  reserved  an 
exception  to  the  overruling  of  his  objection.  Tlie  State 
afterwards  read  in  evidence  to  tlie  jury  an  extract  from  the 
"  United  States  Disj^ensntori/"  by  Wood  &  Burke,  on  the 
subject  of  vinous  and  fermented  liquors ;  having  first 
proved,  by  the  testimony  of  a  practicing  physician,  "that 
said  book  \\'as  recognizc'd  by  the  medical  profession  as  good 
authority  on  all  subjects  therein  treated  of;"  and  to  the 
admission  of  this  extract  as  evidence  the  defendant  IMerkle 
excepted.     The  court  charged  the  j  ury,  among  other  things, 
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*'that,  it'  they  believed  tiie  beer  sold  to  said  Pollard  was  a 
fermented  licjuor,  it  would  be  their  duty  to  find  i^aid^lerkle 
guilty,  wlu;ther  said  beer  would  intoxicate  or  not;"  to 
which  charge  said  Merkle  reserved  an  exception. 

BiiOOKS  &  Gaerott,  for  the  defendant. 

M.  A.  ]3aldwin,  Attorney-General,  contra. 

R.  W.  WALKER,  J.-— It  may  be  admitted,  that  the 
bill  of  exceptions  excludes  the  idea,  that  the  witness  Thorn-  ' 
ton  was  at  all  aided  by  his  knowledge  of  chemistiy,  in  the 
formation  of  bis  opinion  that  lager  beer  is  a  fermented 
liquor.  It  is  shown,  liowever,  tliat  he  had  frequently  drunk 
fermented  liquors,  and  that  he  was  able  to  distinguish,  by 
their  taste,  li]uors  whicli  have  undergone  the  process  of 
fermentation.  AVe  liold,  that  such  a  witness,  even  tliough 
he  may  have  no  special  knowledge  of  the  science  of  chern- 
istr}',  may  be  permitted  to  testify,  that  a  particular  liquor, 
which  he  has  tasted,  is,  or  is  not,  fermented.  The  answer 
to  the  question,  whether  a  liquor  has  gone  through  the 
process  of  fermentation,  does  not  necessarily  demand  a 
knowledge  of  chemical  science,  but  is  usually  determinable 
by  the  senses  ;  and  consequently,  the  judgment  of  ordinary 
persons,  having  an  opportunity  of  personal  observation, 
and  of  forming  a  correct  opinion,  is  admissible. — McCreary 
V.  Tiirl;  29  Ala.  21-5;  Willdnson  r.  Mosehj,  30  Ala.  572  ; 
Ward  V.  llrynolds,  32  Ala.  3S4;  Fidhncm  v.  Corning, 
14  Barb.  174,  181. 

[2.]  The  book,  a  portion  of  wliich  was  read  in  evidence, 
was  shown  to  be  a  standard  medical  work;  and  under  the 
rule  adoi)ted  in  Stoudenmdcr  v.  Williamson,  (29  Ala.  ooS,) 
the  ol)jection  to  the  extract  as  evidence  was  properly  over- 
ruled. 

[3.]  Under  sections  32S0  and  32S1  of  the  Code,  it  is  not 
necessary  to  the  conviction  of  the  dt^fendant,  that  the  liquor 
sold,  delivered  or  given  to  a  student  or  minor,  should  be 
nitoxicating.  The  prohibitions  of  these  sections  extend  to 
any  feimented   liquor  which  is  connnonly   used  as  a  bev- 
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erage.     There  was,  therefore,  no  error  in  the  charge  of  the 
court. 
Jud^xmcnt  affirmed. 


MURPHY  vs.  THE  STATE. 

[indictment  fok  mt:ki>k];.] 

1.  Challenge  of  jtirnrs. — In  all  trials  for  capital  or  penitontiary  ojTcnse.s, 
(Code,  i)  C58C>,)  the  State  may,  at  its  elcctioTi,  cballeTi;i^e  for  cause  a 
juror  who  has  a  tixed  opiuiou  a^iiaiuKt  capital  or  penitentiary  punish- 
ments ;  yet  the  statute  does  not  impose  on  the  court  the  duty,  ex  mero 
molu.  ot  setting  aside  a  juror  for  this  cause;  nor  can  the  prisoner 
complain  if  the  State  waives  or  forbears  to  exercise  its  right  of  chal- 
lenge. 

2.  GoK-ral  ohjcction  to  evidence. — A  general  objection  to  evidence,  a  pait 
of  which  is  legal,  may  be  overruled  entirely. 

3.  Homicide;  presumption  of  malice. — The  charge  of  the  court  to  the 
jury  in  this  case,  as  to  the  presumiition  of  malice  in  cases  of  homi- 
cide, construed  in  connection  Avith  the  fact,  indisputably  established, 
that  the  killing  was  perpetrated  witli  a  deadly  weapon,  held  to  con- 
tain no  error  prejudicial  to  the  prisoner. 

Fj{om  the  Circuit  Court  of  Mont2;omcry. 
Tried  before  the  Hon.  Ja:\ies  B.  Mautix. 

The  prisoner  in  this  case,  Patrick  ]Murphy,  was  indicted 
for  the  murder  of  Hugh  Keys,  and  pleaded  not  guilty  to 
the  indictment.  "  On  the  trial,"  as  the  bill  of  exceptions 
states,  "the  conii;  asked  a  juror,  regularly  sunnnoned, 
whether  he  had  a  fixed  opinion  against  capital  or  peniten-' 
tiary  punishment.  The  attorney-general  thereupon  snid, 
that  he  would  waive  the  challenge  for  cause  on  belialf  of 
the  State.  The  prisoner  insisted,  by  his  counsel,  that  the 
juror  was  incompetent  for  cause,  and  that  the  State  could 
not  render  him  competi'ut  by  waiving  the  objection.  Tl'e 
court  held  otherwise,  and  put  the  juror  upon  the  prisoner, 
who,  to  avoid  his  being  placed  on  the  jury,  was  compelled  • 
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to  challenge  him  peremptorily,  and  thereby  lessen,  to  that 
extent,  his  number  of  peremptory  challenges  ;  to  which 
ruling  of  the  court  the  prisoner  exce^ited." 

"  To  prove  the  circumstances  of  the  killing,  the  State 
introduced  and  examined  as  a  witness  one  Mrs.  Keys,  the 
widow  of  the  deceased.  On  cross-examination  of  said  wit- 
ness, the  prisoner's  counsel  asked  her,  whether  she  did  not 
•ewear,  on  the  preliminary  examination  of  the  prisoner 
before  Squire  Nettles,  on  the  23d  December,  1859,  for  the 
offense  for  which  he  was  now  being  tried,  that  '  he  (mean- 
ing the  prisoner), always  told  Mr.  Keys  to  come  on;'  and 
read  said  expression  to  her  from  her  sworn  deposition, 
taken  down  in  writing  on  said  preliminary  examination. 
Tlie  witness  stated,  that  she  had  not  so  sworn  on  said  pre- 
liminary examination.  Thereupon  the  prisoner's  counsel 
produced  and  proved  the  written  deposition  of  said  wit- 
ness, as  taken  down  on  said  preliminary  examination,  and 
read  from  it  these  words,  'He  always  told  Mr.  Keys  to 
come  on  ;'  and  proved  that  said  witness  swore  to  said  ex- 
pression on  said  preliminary  examination.  The  counsel 
for  the  State  then  offered  to  read  the  whole  deposition  of 
said  witness,  as  written  down  on  said  preliminary  examina- 
tion ;  not  as  original  evidence  in  the  cause,  but  to  explain 
the  testimony  of  said  witness,  and  to  show  that  there  was  no 
conflict  between  her  testimony  then  and  now.  The  prisoner 
objected  to  this  evidence,  as  illegal,  irrelevant,  and  calcu- 
lated to  mislead  the  jury  ;  but  the  court  overruled  his  ob- 
jections, and  admitted  the  evidence  for  the  purpose  for 
which  it  was  oflc'red  ;  to  which  the  prisoner  excepted." 
The  court,  ex  mcro  motu,  cliarged  the  jury  as  follows: 
"Under  this  indictment,  if  the  evidence,  under  the  law 
as  laid  down  by  the  court,  warrant  it,  the  prisoner  may  bo 
convicted  of  murder  in  the  first  degree,  murder  in  the 
second  degree,  or  manslaughter  in  the  first  degree.  Mur- 
der is  the  killing  of  a  reasonable  person,  with  malice  afore- 
thought, express  or  implied.  Express  malice  is  evidenced 
by  threats,  former  grudges,  lying  in  wait,  &c. ;  while 
malice  may  be  implied   from    the  preparation  made,  the  ' 
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character  of  the  weapon  used,  &c.  Manslaughter  is  the 
wrongful  taking  of  the  life  of  a  reasonable  being,  without 
malice ;  and  it  occurs  when  one  takes  the  life  of  another, 
in  sudden  heat  of  passion,  without  malice.  Ko  killing  can 
be  murder,  in  the  absence  of  malice  ;  nor  can  a  killing  be 
manslaughter,  when  done  with  malice.  It  devolves  upon 
the  State,  in  every  criminal  case,  to  prove  the  facts  consti- 
tuting the  defendant's  guilt,  and  to  satisfy  the  jury,  be- 
yond a  reasonable  doubt,  of  their  truth.  In  this  case,  the 
State  must  prove,  that  the  defendant,  prior  to  the  finding 
of  the  indictment,  and  in  the  county  of  Montgomery,  killed 
Hugh  Keys  with  malice  aforethought.  So  regardful  is  our 
law  of  human  life,  that  whenever  it  is  proved  that  one  per- 
son has  taken  the  life  of  another,  the  law  presumes  tliat  it 
was  done  with  malice,  and  imposes  upon  the  slayer  the 
onns  of  rebutting  this  presumption,  unless  the  evidence 
which  proves  the  killing  itself  shows  it  to  have  been  done 
without  malice.  Murder,  by  our  law,  is  divide<l  into  two 
degrees — murder  in  the  first,  and  murder  in  the  second 
degree.  Every  homicide,  perpetrated  by  poison,  lying  in 
Wait,  or  any  other  kind  of  willful,  deliberate,  malicious  and 
premeditated  killing,  is  murder  in  the  first  degree.  Every 
homicide,  committed  with  malice  aforethought,  and  which 
is  not  embraced  in  the  above  definition,  is  murder  in  the 
secoiid  degree.  Manslaughter  is  the  wrongful  killing  of  a 
reasonable  creature  in  being,  without  malice  ;  and  if  done 
voluntarily,  is  manslaughter  in  the  first  degr(^e. 

"Examine  this  case,  then,  first  in  reference  to  murder 
in  the  first  degree^  lias  the  State  proved,  that,  prior  to 
the  finding  of  this  indictment,  and  in  this  county,  the  de- 
fendant killed  Hugh  Keys  with  a  bowie-knife  ;  and  further, 
that  he  did  so  willfully,  deliberately,  midiciously,  and  with 
premeditation  V  Does  the  whole  evidence  in  the  case  sat- 
isfy your  minds,  beyond  a  reasonable  doubt,  that  these 
things,  and  each  of  them,  are  true  ?  If  so,  tlien  the  de- 
fendant wotdd  be  guilty  of  murder  in  the  first  degree.  If, 
on  the  contrary,  the  evidence  fails  thus  to  satisfy  your 
minds,  either  of  the  killing,  or  that  it  was  done  willfully, 
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deliberately,  maliciously,  and  with  premeditation,  then  the 
defendant  would  not  be  guilty  of  murder  in  the  first  degree, 
and  you  must  proceed  to  inquire,  whether  the  evidence 
shows  him  to  be  guilty  of  murder  in  the  second  degree. 
It  is  conceded,  that  the  defendant  took  the  life  of  Keys ; 
and  if  it  does  not  amount  to  murder  in  the  first  degree, 
then,  whether  it  is  murder  in  the  second  degree,  depends 
«pon  ^the  question,  whether  the  killing  was  done  with 
malice  aforethought.  As  the  court  has  already  informed 
you,  when  a  killing  has  been  proved,  the  law  presumes 
that  it  was  done  with  malice,  'Unless  >the  same  evidence 
which  proves  the  killing,  disproves  or  ^rebuts  the  presump- 
tion of  malice.  Does  the  evidence  which  proves  the  kill- 
ing, itself  disprove  or  rebut  the  presumption  of  .malice  ? 
If,  however,  this  evidence  does  not  repel  the  presumption 
of  malice,  then  look  to  all  the  other  evidence  in  the  case, 
— both  that  which  tends  to  rebut  the  idea  of  malice,  if 
there  be  such  evidence,  and  ail  the  evidence  tending  to 
show^  that  the  defendant  was  actuated  by  malice,  if  there 
be  such  evidence, — and  if  you  find,  from  the  entire  evi- 
dence, that  the  killing  was  done  by  the  defendant  with 
malice  aforethought,  and  that  it  does  not  amount  to  mur- 
der in  the  first  degree,  then  the  defendaat  would  be  guilty 
of  murder  in  the  second  degree.  But,  if  you  find,  upon  a 
fair  survey  of  the  evidence,  that  the  killing  was  done  with- 
out malice,  then  the  defendant  would  not  be  guilty  of 
murder  ;  and  in  that  event,  you  must  next  inquire,  whether 
the  killing  amounted  to  manslaughter.  If  the  defendant, 
in  this  county,  and  before  the  finding  of  this  indictment, 
wrongfully  and  voluntarily  killed  Hugh  Keys  with  a  bowie- 
knife,  without  malice,  express  or  implied,  then  he  would 
be  guilty  of  manslaughter  in  the  first  degree. 

"Homicide  may  be  committed — human  life  may  be 
taken — upon  such  provocation,  and  Hnder  such  circum- 
stances, as  will  acquit  the  slayer  «f  all  guilt;  and  such, 
the  defendant  says,  is  the  homicide  he  has  committed.  He 
insists,  that  though  he  took,  the  life  of  Keys,  he  did  it  iu. 
^elf-defense  ;  that  he  did  it  to  save  his  own  life,  or  to  save 
10 
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his  person  from  great  bodily  harm.  The  law  on  that  sub- 
ject is  tliis  :  Everyman  has  the  right  t.o  strike  in  self- 
defense — to  repel  force  by  force,  when  attacked,  even  to 
the  death  of  the  assailant ;  provided,  that  the  force  which 
he  uses  is  not  disproportioned  to  the  force  which  he  is 
repelling.  In  tliis  case,  if  you  should  believe,  from  the 
evidence,  that  it  was  necessary  for  the  defendant  to  strike 
at  the  time  he  did  strike,  in  order  to  sj^ve  his  own  life,  or 
to  prevent  the  infliction  of  imminent  and  great  bodily 
hami,  and  that  he  struck  for  this  purpose,  then  the  defend- 
ant w^ould  not  be  guilty.  Or,  if  you  should  believe  that, 
at  tlie  time  the  defendant  struck,  the  ciicumstances  which 
suiTounded  liim  were  such  as  would  liave  impressed  the 
mind  of  a  reasonable  man  with  the  honest  belief,  that  it 
was  necessary  to  strike,  to  save  his  own  life,  or  to  prevent 
great  and  impending  bodily  harm  ;  and  that  the  defendant, 
actuated  by  these  motives,  struck, — tiien,  though  death 
was  the  consequence,  he  would  be  guiltless.  The  law  ex- 
cuses the  taking  of  human  life,  when  the  motive  which 
prompts  the  act  is  one  of  self-defense  and  self-protection, 
and  under  circumstances  inducing  the  reasonable  belief 
that  the  act  was  necessary.  You  must  determine  what  is 
the  evidence  on  this  subject.  .  The  State  insists,  that  the 
defendant,  entertaining  the  malicious  intention  to  take  the 
life  of  Keys,  sought  a  quarrel  with  him,  in  order  to  find 
an  opportunity  to  gratify  his  malice  by  taking  his  life.  If, 
from  a  survey  and  impartial  consideration  of  all  the  evi- 
dence, you  believe  that  tliis  is  true — that  the  defendant 
sought  the  quarrel  witli  the  deceased,  in  order  that  he 
might  take  advantage  of  it  to  kill  him,  and,  in  obedience 
to  this  intention,  did  bring  on  the  quarrel,  and  did  take  the 
life  of  the  deceased — then,  no  provocation,  no  danger  to 
himself,  thus  brought  on,  would  excuse  the  killing.  ]3ut 
what  is  the  truth  of  this  matter  "?  Does  the  evidence  show 
that  the  position  of  the  State,  or  that  the  position  of  the 
defendant,  is  true  ?  This  you  must  determine,  from  the 
evidence." 

To  each  part  of  this  charge  the  prisoner  excepted. 
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CiiiLToN  &  Yancey,  for  the  prisoner. 

M.  A.  Baldwin,  Attorney-General,  contra. 

A.  J.  WALKED,  C.  J.— By  suc^tion  35S-5  of  the  Code 
it  is  provided,  that,  in  all  trials  for  a  capital  or  peni- 
tentiary offense,  it  is  a  good  cliaileuge  for  cause  Oi/  Hue 
State,  tli.'it  the  juror  has  a,  fixed  opinion  against  cap- 
ital or  penitentiary  punishments.  The  statute  makes  the 
specified  cause  a  ground  of  challenge  by  the  State,  but  it 
camiot,  without  the  most  glaring  perversion  of  its  meaning, 
be  understood  as  making  it  a  ground  of  challenge  by  the 
priiioner,  or  as  imposing  upon  the  court  the  duty,  ex  mcro 
motu,  of  setting  aside  a  juror  for  tlie  cause  mentioned. 
The  State  may,  or  may  not,  at  its  eHection,  challenge  a 
juror  for  the  cause  mentioned;  and  the  prisoner  has  no 
right  to  complain  that  the  State  forbears  to  exercise  the 
rijjrht  of  challenge. 

[2.]  If  is  possibie  that  some  portion  of  the  evidence  of 
Mrt.  Keys,  Wliicli  the  court  admitted  against  the  prisoner's 
objection,  did  not  serve  to  explain  either  the  expression  a'S 
td  which  she  W*as  contradicted,  or  her  motives  ;  but  it  is 
certain  that  nxuch  of  it  was  so  connected  with  the  particii- 
iar  expression,  as  to  render  the  part  so  connected  ccfmpeteitt 
evidence.  This  being  the  case,  the  court,  as  we  have  often 
decided,  committed  no  reversible  error  in  overruling  a  gen- 
eral objection  td  the  entire  evider  ce.  In  pkcing  our  deci- 
•sion,  howevel",  upon  this  ground,  we  mttst  not  be  under- 
stood as  afhnning  that  any  portion  of  the  evidence  was 
illegal.     Upon  that  subject  we  express  no  opinion. 

j_:J.]  The  counsel  fbr-  the  prisoner,  though  confessedly 
able,  have  pointed  out'nothing  objectionable  in  the  charge 
of  the  court  ;  and  if  there  be  any  error  in  it,  prejudicial  to 
the  prisoner,  a  careful  examination  has  not  enabled  us  to 
discover  it.  Constrniliff  tile  cfiarije  in  reference  to  the  fa-ct, 
indisputably  established,  that  the  killing  was  perpetrated 
with  a  "deadly  w*ifeapoft,  we  think  there  can  be  no  doubt 
tiiat  the  instructit)n  as  to  the  presumption  of  malice  was 
correct.^^ForA'5  c;ise,  9  Metcalf,  93 ;  3  Green.  Ev.  '^  14. 

Judgment  affirmed. 
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POINT  vs.  THE  STATE. 

[indictment  for  larceny  in  DWELLING-nOUSE.] 

1.  Variance  in  name  of  owner  of  stolen  goods. — Where  the  indictment 
alleged  the  stolen  goods  to  be  the  property  of  Juli  Antoine,  's\hile  the 
proof  showed  that  they  belonged  to  a  Frenchman,  whose  name  was 
Juli  Antoine  in  French,  and  who  was  "generallj"  called  as  if  his  name 
wa«  spelled  Julee  Antoine," — held,  that  there  was  no  variance  or  mis- 
jiomer. 

2.  What  constitutes  larceny  in  dwelling-house. — Under  section  3170  of  the 
Code,  unlike  the  i^enal  code  of  1841,  (Clay's  Digest,  425,  ^  55,)  a  per- 
son may  be  convicted  of  larceny  in  a  dwelling-house,  although  he  was 
iu  the  house,  at  the  time  of  the  theft,  by  the  invitation  of  the  owner. 

Fkom  the  City  Court  of  Mobile. 

Tried  before  the  Hon.  Henry  Chamberlain. 

The  indictment  in  this  case  charged,  that  the  prisoner, 
John  Point,  "feloiiiously  took  and  carried  away  from  a 
dweUing-house  a  coat,  of  the  value  of  ten  dollars,  and  a 
pair  of  pantaloons,  of  the  value  of  five  dollars,  the  personal 
property  of  Juli  Antoine."  The  evidence  adduced  on  the 
trial,  and  the  charges  of  the  court  to  the  jury,  are  thus 
stated  in  the  bill  of  exceptions  : 

"The  State  introduced  a  witness,  who  testified  as  follows: 
*In  October,  ISGO,  about  a  week  before  the  finding  of  the 
indictment  in  this  case,  the  prisoner  came  to  him,  with  a 
cloth  coat,  a  pair  of  military  pantaloons,  and  a  military 
coat,  (the  two  last  being  identical  with  those  of  the  first 
sergeant  of  the  'Guards  LaFayette,'  a  volunteer  military 
company  in  the  city  of  Mobile,  of  which  company  witness 
was  then  the  first  lieutenant,)  and  wanted  to  sell  them  to 
him,  and  told  him  that  they  had  been  given  to  him  by  a  Mr. 
Clebert,  of  New  Orleans.  Witness  told  him,  that  he  did 
not  wish  to  buy  them  ;  and  the  prisoner  then  appealed  to 
him,  as  a  favor,  to  advance  him  ten  dollars  on  the  goods, 
and  take  and  sell  them  for  him.  Witness  gave  the  prisoner 
the  money,  and  t^ook  the  goods  to  sell;  but,  after  the  pris- 
■oiwY  kff,   he  went  to  the  first  sergeant  of  said  company. 
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and  brought  him  to  his  store  ;  and  said  sergeant  identified 
and  claimed  said  goods  as  his  own.  Said  sergeant's  name 
is  Juli  Antoine,  as  spelled  in  the  French  language ;  he  is  a 
Frenchman  by  birth,  and  so  is  witness  ;  he  is  generally 
called  as  if  his  name  was  spelled  Julee  Antoine, 
but  is  called  in  French  Juli  Antoine,  as  pronounced 
in  the  French  language.'  The  State  then  intro- 
duced Juli  Antoine  as  a  witness,  who  testified,  that  the 
prisoner  came  to  him,  a  short  time  before  the  finding  of  the 
indictment,  said  that  he  was  a  stranger  in  Mobile,  without 
the  means  to  provide  a  home,  and  asked  his  hospitality^  that 
he  told  tlve  [>risoner,  he  would  give  or  afford  him  a  lodging, 
if  he  would  occupy  tlie  same  bed  with  himself  in  the  house 
where  he  lodged ;  that  the  prisoner  consented  to  do  this, 
and  slept  with  him  that  night,  (which  was  Thursday,)  and 
the  three  following  nights  ;  that  the  said  stolen  goods  were 
in  his  trunk,  in  his  said  bed-room  ;  that  they  were  in  his 
trunk  on  Sunday,  and  he  missed  them  the  next  day  ;  that 
he  found  them  at  the  store  of  the  witness  Fitchell,  and  was 
positive  as  to  their  identity,  and  also  as  to  the  identity  of 
the  prisoner ;  that  the  cloth  coat  was  w^orth  about  four 
dollars,  the  military  coat  about  ten  dollars,  and  the  panta- 
loons about  five  dollars;  that  the  military  clothes  were  a 
part  of  his  sergeant's  uniform  ;  and  that  he  occupied  and 
slept  in  said  room,  and  had  done  so  for  several  years. 
Another  witness  corroborated  the  above  testimony. 

*'The  court  charged  the  jury,  among  other  things, 'that 
there  was  no  misnomer  or  variance  in  Antoine's  christian 
name — that  it  could  be  spelled  Julee  as  well  as  Juli.'  The 
prisoner  excepted  to  this  charge,  and  requested  the  court  to 
instruct  the  jury  as  follows :  'If  the  jury  believe  that  the 
prisoner,  by  the  permission  of  Juli  Antoine,  occupied  the 
same  room  for  three  days,  and,  at  the  time  said  occupancy 
commenced,  iiad  formed  no  intention  to  commit  any  offense, 
and  that  the  goods  were  stolen  by  him  during  such  occu- 
pancy,— then  he  would  not  be  guilty  as  charged  in  the 
indictment,  but  would  be  guilty  of  petit  larceny.'  The 
€ourt  refused  to  give  this  charge,  and  the  prisoner  ex- 
cepted." 
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STONE,  J. — We  are  not  able  to  perceive  any  misnomer 
ill  the  present  case.  The  pronuncfiition  of  the  two  names 
is  substantially  the  same,  and  we  think  the  doctrine  of  idem 
sonans  must  be  held  to  apply.— P<?^m  r.  Woodworth, 
3  Caines'  Rep.  219  ;  Aaron  v.  The  State,  at  the  present 
term  ;  Whar.  Am.  Cr.  Law,  <^  25S,  and  authorities  cited. 

[2.]  The  question,  whether  or  not  the  alleged  larceny 
was  committed  in  a  dwelling-iiouse,  is  not  presented  by  tho 
present  record.  We  are  not  informed  that  the  bill  of  ex- 
ceptions contains  all  the  evidence  ;  and  tliat  wiiich  is  set 
out  tends  to  prove,  that  the  present  building  was  applied 
to  some  of  the  uses  to  which  dwell ing-liouses  are  a}»plied. 
Whether  a  room,  occupied  only  as  a  sleeping  apartm«nt,  is 
a  "dwelling-house,"  witliin  section  5170  of  the  Code,  we 
need  not  inquire,  as  that  question  is  not  presented  by  the 
record  before^us. 

Section  3170.of  the  Code  is  a  clear  departure  from  our 
old  statute,  wliich  was  construed  in  Chmnhers'  case,  b  Ala. 
855.  Its  language  is,  "any  person,  wha  commits  larceny 
in  any  dwelling-house,  store-house,"  &c. — Code,  §  3170. 
Under  this  statute,  it  is  manifest  that  a-person>  who  is  in  a 
dwelling-house  by  invikition,  may  therein  commit  tho 
offense  which  it  was  designed  to  jiunish.  Tiie  provisions 
of  this  section  are  very  much  hke  those  of  12  Anne, 
(2  East's  Cr.  Law,  G44,)  under  which  it  was  rukMl,  that 
"the  property  stolen  must  be  such  as  is  usually  under  the 
protection  of  the  house."  This  clearly  indicates  v.hat  the 
legislature  deemed  the  aggravating  feHtine  of  the  sratute. 
It  is  not  the  fact  that  a  dvv'elling-house  is  broken  or  entered, 
which  constitutes  the  statutory  ciin>e.  The  s;inctif  y  which 
the  place  throws  ever  property  which  is  under  its  jirotec- 
tion,  mngnifies  the  otK'u^se,  and  constitutes  it  a  felony, 
irrespective  of  the  value  of  the  [troperty  stolen. — 2  East's 
Cr.  Law,  Gil-o  ;  Hex  v.  Taylor,  1  liuss.  &  Ry.  417. 

The  charge  asked  was  properly  refusoil,, and  the  judgiueu.t 
of  tho  city  court  is  aflirnied. 
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{iNDICTMKXT  KOli  ai:TAJI-I.\'G  jSPIUITUOUS  liquous.] 

I..  Remornl  of  licensed  retailer  from  county  ;  liahiUfy  of  ar/enf. — The  Tnere 
renioviil  of  ii  Ik-eiised  retailer  to  another  eoinity.  neither  ubrofjates  his 
license,  jioi-  reaider.sJiis  clerk  orMj^ent.,  wlio  continues  to  lOarjy  on  his 
business,  subject  to  an  iudictiuent  under  tide  stiitutc. 

From  the  City  Court  of  Mobile. 

■Trifd  before  the  Hon.  Alkx.  McKinstky. 

TiiK  iudictmewt  in  this  case  was  in:  the  form  prescribed 
by  section  1059  of  the  Code.  On  the  trial,  as  appears  froiH 
the  bill  of  exceptions,  the  State  proved,  that  the  defeadaiit 
sold  S[)iritnous  liquors,  at  the  bar  of  the  City  Hotel  m 
Mobile,  withjn  the  time  covered  by  the  indictment.  The 
defejidaiit  then  proved,  that  the  bar  belonged  to  one  Stead- 
jiian,  who  liad  removed  from  Mobile  to  Claiborne?  that  he 
acted  sim]>ly  as  rhe  agent  of  Steadm  m,  under  a  written 
power  oi  attorney,  and  carried  on  the  business  in  Stead- 
jnan's  n-nue  ;  and  that  Steadman,  at  the  time  of  his  removid 
from  the  county,  and  while  the  defendant  sold  liquors  at 
his  bar,  had  a  regular  licetise  from  the  probate  judge  of 
Mobih'.  Tlie  license  and  power  of  attorney  were  both  pro- 
duced .and  proved..  On  the^e  facts,  the  court  chai'ged  the 
jury,  "  that  a  man  could  not,  by  means  of  a  clerk  or  agent, 
€arry  on  a  bar  in  one  coiinty,  while  he  lived  in  another 
icoujiity ;  tljat  the  privilege  of  retailing  was  a  personal 
trust;  that  the  party  licensed  to  retail,  must  reside  at  the 
place  of  his  business,  and  give  his  personal  supervision 
over  his  l)ar,  although  an  occasional  absence  was  allowable  ; 
and  that  if  they  belicsved  the  defendant  sold  spirituous 
liquors  in  ]\[obile,  and  Steadman  resided  in  another  county, 
they  must  find  the  defendant  guilty."  To  this  the  defend- 
ant excepted. 

William  Boyles,  and  J.  H.  Smoot,  for  the  defendant. 
M.  A.  ILvLDWiN,  Attorney-General,  contra. 
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E.  W.  WALKER,  J, — The  charge  of  the  court  asserts 
the  proposition,  that  a  licensed  retailer  must  reside  at  his- 
place  of  business,  and  give  his  personal  supervision  over 
his  bar;  and  that  if,  after  obtasiuing the  license,  he  removes 
to  and  resides  in  another  county,  bis  license  is- thereby  so 
far  annulled,  that  it  affords  no  protection  to  the  clerk  or 
agent  employed  by  him  to  conduct  the  business  after  hi* 
removal.  We  do  not  think  that  this  is  the  law.  Whether 
a  license  to  retail  can  be  propeily  granted  to  one  who  does 
not,  at  the  time  it' is  issued,  reside  in  the  county  to  which 
the  license  refers,  is  a  question  not  now  presented,  and  we 
express  no  opinion  in  regard  to  it.  But,  where  such  license 
has  been  issued,  to  one  who  is  at  the  time  a  resident  of  the 
county,  we  do  not  tliink  it  can  be  asserted,  as  a  matter  of 
law,  that  the  mere  removal  of  tlie  party  to  another  county, 
abrogates  the  license,  or  destroys  the  right  which  he  had 
before  his  removal,  to  exercise  the  privilege  confeiTed  by 
the  license,  by  his  clerk  or  agent. — See  L>ong  v.  State, 
«7  Ala.  36. 

Judgment  reversed,  and  cause  remanded. 


CAWLEY  vs.  THE  STATE. 

[IXDICTMEXT  FOU  I.ARCKXY.] 

1.  liCguhtiili/  of  proceedings  presumed,  ag(tiii?f  irregularities  of  minute  entHes 
in  trauirript. — Tlie  appellate  court  will  not  presume  that  the  prisoner 
■was  tried  and  sentenced  without  an  indictment,  simply  hecause  the 
several  minute-i-ntries, showing  the  trial,  conviction  and  sentence, are 
cojiied  into  the  transcrii)t  l)efore  the  indictment. 

2.  Joinder  of  offen^en  in  indictment. — Two  nfVenges,  of  the  same  general 
nature,  and  helonging  to  the  .lanie  family  of  crimes,  may  he  charged, 
in  ditl'erent  counts,  in  the  .same  indictment,  where  the  mode  of  trial 
and  the  nature  of  the  punishment  ai'e  the  same. 

'3.  Sufficiency  of  verdict. — A  general  %'erdict  of  guilty,  under  an  indict- 
ment charging  two  offenses,  pro]ji>,rly  joined  in  different  counts,  i.s 
tiuflicient  to  authorize  a  judgment  and  aeutence  for  the  puuishment 
prescribed  for  one  of  the  offenses. 
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Fkom  the  Circuit  Court  of  Dallas. 
Tried  before  the  Hon.  Pouter  King. 

The  indictment  in  this  case  contained  two  counts;  tlie 
first  charging  the  prisoner  with  larceny  from  "a  dwell- 
ing-house ;"  and  the  second,  witli  larceny  from  "  a  shop." 
The  jury  returned  a  general  verdict  of  guilty,  and  the  court 
thereupon  sentenced  the  pi'isoner  to  confinement  in  the 
penitentiary  for  three  years.  Before  the  sentence  was 
pronounced,  the  prisoner  moved  in  arrest  of  judgment,  "on 
the  ground  that  there  is  a  general  verdict  on  two  counts 
for  separate  and  distinct  offenses."  Tlie  court  overruled 
the  motion,  and  the  prisoner  excepted.  The  several  minute- 
entries,  sliowiiig  the  trial,  verdict,  and  judgment,  are  copied 
into  the  transcript  before  the  indictment. 

Geo.  W.  Gayle,  for  the  prisoner. 

M.  A.  Baldwin,  Attorney-General,  contra. 

A.  J.  WALKER,  C.  J. — The  first  poiiit  made  in  this  case 
is,  that,  as  the  sentence  is  copied  into  the  transcript  before 
the  indictment,  it  must  be  inferred,  that  the  sentence  of  the 
court  preceded  the  finding  of  the  indictment ;  and  that, 
therefore,  the  accused  was  tried  and  sentenced  without  an 
indictment.     We  cannot  sustain  this  point. 

[:2-3.]  It  is  objected,  tliat  a  general  verd'ct  of  guilty  is 
not  sufficient,  where  distinct  oftenses,  as  those  of  larceny 
from  a  dwelling-house  and  larceny  from  a  shop,  are  alleged 
in  different  counts.  After  an  elaborate  and  careful  review 
of  the  authorities,  we  feel  safie  in  announcing  the  conclu- 
sion, that  "  two  oflenses  connnitted  by  the  same  person, 
may  be  included  in  the  same  indictmei>t,  where  they  are  of 
the  same  general  nature,  and  belong  to  the  same  family  of 
crimes,  and  where  the  mode  of  trial  and  nature  of  punish- 
ment are  also  the  same  ;"  and  also,  that  a  general  verdict 
of  guilty,  where  such  offenses  are  joined,  is  no  ground  for 
an  arrest  of  judgment,  or  of  error,  where  the  sentence  pro- 
nounced does  not  impose  a  greater  punishment    than  that 
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prescribed  for  one  offense.  Our  conclusion  is  fully  sus- 
tained by  the  authorities  cited  below. — Johnson  v.  State., 
29  Ala.  62;  1  Arch.  Crim.  PI.  9-5,  and  notes;  Whar.  Am. 
Cr.  Law,  422  j  U.  S,  v.  Vderson,  I  W.  &  M.  30-5  ;  Stdtc  v, 
JIancy,  2  N.  C.  Kep.  390;  1  Arch,  Cr.  Law,  r7-5-G  ;  Booth 
V,  CoinmomvcaUh,  5  Met.  53o  ;  Carlton  v.  Com.,  ilj.  532  ; 
Kane  v.  Feople,  S  Wend.  203  ;  State  v.  Hooker,  17  Ver. 
ti58;  State  v.  Coleman,  -5  For,  32;  State  v,  Mosc,  3-5  Ala, 
421, 

Judgment  affirmed. 


HARRISON  vs.  THE  STATE. 

[IKDICIMKNT   KOK   DISTUlUiANCE    OV   I>U,1!T,IC    W<)i;.SIUP.[ 

1.  Whol  coitsiiinic-s  ojfcnfc. — To  coii.stitnto  tlio  statutory  oflfoiiso,  of  (lis. 
turV>iii;j;  ri'li.'^inus  wor.slii]),  (Code,  .^  ',M.'>7 ,)  the  act  must  Itc  ■wilifully  or 
inteiitioiuilly  tloiR^ ;  it  is  not  Kulificient)  that  it  was  (hdio  I'C'ckU'ssly  or 
cjiri'K'ssly, 

2.  JCridcnv  of  c!:(tiri<'t('r.—J'nt\('V  an  .in(]i('tiii(Mit..for  (listnvl)iii<;-  rcligiouH 
woi'shi]),  tlic  <lt-tViulaiit  has  a^  rij^'ht  to  adiliici^  evidiMice  of  liis  <;-oo(l 
cluira(;tt'r;  l)iit,  liiitil  ho  h;iH  (U)iu!  so,  the  pro;^(!C'utioii  cannot  prove  Ihh 
Itad  (;ha!:;ct<  r  as  a  distuihcr  of  puhlic  wojship. 

?).  JCcideiicr  of  other  ads  of  disl arbance. ^•lyldKuco,  of  tlie  fact  tha.t  siniihir 
acts  of  <listuil)an(M>  had  been  perpetrated  hy  otlu-r  ])erson.s  in  tln»  .same 
oliiireh,  witliont  ohjeetioti  or  notio(.'  on  the  i>nrt-of  tlie  nioinbers  of  the 
congregation,  is  irieU;vunt  and  inadniissiUle, 

Fko?,!  the  Circuit  Court  of  Lowndes. 
Tried  before  the  Hon.  John  Xv.  Hicnry, 

TiiK  indictment  in  this  case  alleged,  that  the  defendant 
"willlully  int(;rriipted  or  disturbed  an  assemblage  of  people 
nu  t  for  I'elioioiis  worshij),  by  noise^  pi'ofane  discourse,  rud(! 
and  indi-'-ent  ))ehavioui-,  or  !.)y  lighting,  at  or  near  the  ])lace 
of  worship."  On  the  trial,  as  appears  from  the  bill  of 
excejttions,  the  State  proved  tlie  fact,   that  the  congrega^ 
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tion  ot"  a  churcii  in  Lowndt^  county,  which  had  assembled 
for  relii^ious  woiship,  on  a  particular  Suutlay  night,  within 
t\\e  time  covered  by  the  indictment,  had  been  disturbed  by 
the  loud  iuid  repeated  ajamujing  of  the  door  by  some  per- 
son wlio  was  outside;  and  adduced  some  evidt-nce  tending 
tjo  show  tliat  the  dei'endant  was  the  person  who  made  the 
noise.  "  TJie  State  then  put  up  one  Davids  as  a  witness, 
who  testified,  that  he  was  not  at  the  church  on  tliu  night  in 
question.  The  defendant's  couuscd  asked  said  witness, 
without  objection,  if  lie  had  not  ollen  seen  the  defendant 
in  said  church,  and  if,  on  those  occasions,  the  dtdiiudant 
had  not  conducted  himself  in  an  orderly  and  quiet  n^anner; 
and  the  \A'itness  answered  in  the  aiiirniative.  .The  State 
then  Oiieivd  to  prove  by  said  witness,  wliat  the  defendant's 
general  character  was  in  tliat  respect.  ,Tiie  defeiiJant 
objected  to  this  question;  the  court  overruled  the  objec- 
tion, and  pei'uiitted  the  witness  to  be  examined  in  this 
respect  j  and  the  defendant  excepted.  The  witness  an- 
swered, that  he  did  not  know  the  dcfeiidant's  general  char- 
acter. 

"The  defendant  proposed  to  prove  by  t.\vo  of  his  wit-. 
ncsses,  tliat  they  hadotten  opened  the  door  of  .said  church, 
looked  in,  and  then  shut  the  door,  witlunit  any  oi)jection 
being  made  by  any  body;"  also,  "that  it  had  been  custo- 
mary tor.maiiy  years,  fbr  persons  to  go  to  the  door  of  said 
diureh  during  religiousservices,  open  it  and  look  in,witiiout 
going  in,  and  then  shut  it;  and  that  the  members  of  tho 
cx>ng  regal  ion  of  said  church  made  no  objeenoii  to  this 
conduct  on  the  part  of  the  witnesses."  Tlie  court  ex- 
ojuded  this  evidenc(!,  and  the  defendant  exceptcnl. 

.The  dt'tendant  also  reserved  an  exce[)tion  to  the  charge 
of  the  Court,  which  is  co[)ied  in  the  opinion,  and,  therefore, 
does  not  need  to  be  here  repeated. 

Baink  it  XkSmitii,  for  the  defendant. 

M.  A.  15ALDWIX,  Attorrey- General,  mntm, 

STOXK,  J,^Tlie  defendant  wns  iudicted  undc'  sectiou 
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32-57  of  the  Code,  which  declares,  that  *'  any  person,  who 
willfully  interrupts  or  disturbs  an}'^  assemblage  of  people 
met  for  religious  worship,  by  noise,  profane  discourse,"' 
&c.,  is  guilty  of  a  misdemeanor.  The  court  charged  the 
juiT,  "tliat,  if  the  defendant  disturbed  the  congregation, 
when  met  for,  or  engaged  in  religious  worship,  either  will- 
fully or  recklessly,"  then  the  case  would  be  within  the 
provisions  of  the  statue. 

The  word  icilljul,  when  employed  in  penal  enactments, 
has  not  always  the  same  meaning.  In  this  statute,  it  is 
used  as  the  synonym  of  intentionnl,  or  designed — pursuant 
to  intention  or  design  ;  icitJiout  Imcful  excuse. —  I  Bish.  Cr. 
Law,  §  202  ;  Slate  v.  Ahram,  10  Ala.  92S  ;  also,  JfcJI'inus 
V.  The  State,  3G  Ala.  235.  The  word  recUess  means  "heed- 
less, careless,  rash,  indifferent  to  consequences."  Now, 
one  may  be  heedless,  rash,  or  indifferent  to  results,  without 
contemplating  or  intending  those  consecpiences.  As  a 
general  rule,  there  is  a  wide  difference  between  intentional 
acts,  and  those  results  which  are  the  consequence  of  care- 
lessness. 

While  the  question  of  the  intention  with  which  the  act 
of  disturbance  was  done,  was  one  of  inference  or  presump- 
tion from  all  the  circumstances,  to  be  drawn  by  the  jury,  we 
do  not  think  the  statute  was  violated,  it  the  disturbance 
was  the  consequence  of  an  act  which  was  simply  reckless, 
or  careh^ss.  To  be  guilty,  the  defendant  must  have  gone 
further,  a«d  intentionally  created  the  noise.  If  he  inten- 
tionally did  an  act,  or  employed^  language,  so  near  to  the 
place  where  he  knew  a  worshippmg  assembly  was  congre- 
gated, as  that  he  must  have  known  that  such  worshipping 
assembly  would  be  disturbed  by  such  act  or  language,  then 
such  act  would  he,  in  the  eyes  of  the  law,  a  willful  dis- 
turbance, unless  some  lawful  excuse  existed  therefor.  A 
worshipper  in  a  church,  discovering  a  building  on  fire, 
would  doubtless  be  justified  in  giving  the  alarm,  although 
in  doing  so  he  might  disturb  the  assembly.  Whether  the 
noise  disturbed  the  assembly,  and,  if  so,  whether  the  con- 
duct of  the  defendant  was  such   as  to  show  that  he  in- 
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tended  to  make  that  noise,  were  questions  for  the  jury, 
under  appropriate  instructions  from  the  court. — See  Ogle- 
tree  V.  The  State,  28  Ahi.  093. 

[2.]  Tlie  defendant  had  the  right  to  put  in  evidence  his 
good  character ;  but,  until  he  did  so,  the  prosecution  was 
not  authorized  to  prove  his  bad  character  as  a  disturber  of 
religious  assemblies. — 3  Greenl.  Ev.  §  25. 

[3.]  Evidence  that  similar  acts  of  disturbance  had  been 
perpetrated  by  others  in  that  church,  and  had  not  been 
noticed,  was  irrelevant. 

Reversed  and  remanded. 


IIUTTENSTEIN  vs.  THE  STATE. 

[tNDICTAIEXT  FOR  KEl'-.PIXG  A  UKSTAUKANT  WITHOUT  LICINSK.] 

1.  Sufficiency  of  indictment. — In  an  indictment  for  keeping  a  restaurant 
without  license,  (Code,  ^^  397,  39'J,)  it  is  not  necessary  to  allege  that 
tlie  defendant  «,'a«  e/j^a^'crf  m  the  budncxs  of  keeping  a  restaurant;  it 
is  sufificient  to  allege  that  he  "  did  keep  a  restaurant"  without  license. 

From  the  City  Coui't  oi  Mobile. 

Tried  before  the  Hon.  Henry  Chamberlain. 

The  indictment  in  this  case  charged,  that  the  defendant 
"did  keep  a  restaurant,  or  eating-house,  without  a  license, 
and  contrary  to  law."  The  defendant  moved  to  quash  the 
indictment,  and  also  demurred  to  it,  on  the  ground  that  it 
did  not  sufficiently  describe  the  offense.  The  court  refused 
to  quash,  and  overruled  the  demurrer ;  and  the  defendant 
reserved  exceptions  to  its  decisions. 

Chandler  &  McKinstry,  for  the  defendant. 
M.  A.  Baldwin,  Attorney-General,  contra. 

A.  J.  WALKER,   C.   J.— Section  399  of  the  Code  is 
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more  coijiprchensive  than  the  statutes  under  which  the  in- 
dictments in  the  cases  of  Pcttihone  v.  State,  (19  AUi.  5S6,) 
FAdtanls  v.  State,  (17  Ala.  ISl,)  and  Moore  v.  State,  (IG  Ala. 
411.)  were  framed.  The  section  of  the  Code  referred 
to  is  not  confined  to  the  engaging  in  a  business  or  employ- 
ment, but  extends  to  the  doing  of  any  act,  without  first 
obtaining  a  license,  for  which  a  license  is  requii'ed  by  the 
article  in  which  the  section  is  fomid.  "We  think  the  mo- 
tion to  quash,  and  the  demurrer  in  this  case,  were  properly 
ovenuled. 

Juduinent  affirmed. 


WARD  vs.  THE  STATE. 

[iNDICT.MKNT   I-OU    Ci.VMlNG  WITH  iSLAVK.] 

1.  Wliat  confililiifes  oj^en^i ;  gencfal  thfirge  on'  evidt'nce. — To  constitute 
the  otlV'Dsc  of  playing  cai'ds  witb  a  s1;i\'e  or  tree  negro,  (C'rxlt',  >>  3250,) 
agatiic  nUir<t  l)c  ontert-cl  lipDn,  aiulsonre  act  (lone  towards  its  cmnple- 
tion,  tl'.ough  it  is  not  necessary  that  the  game  should  be  played  out ; 
and  where;  the  only  evidence  beforti  the  jury,  in,  that  the  parties  were 
Keen  seated  on  opposite  sides  of  a  box,  each  with  four  or  live  cards  iu 
his  hands,  while  the  test  of  the  pack  lay'Xvi'thin  their  rearlr,  with  the 
top  card  turned  fac(;  upwards,  and  that  tliey  immediately  lunu-hed 
the  curds,  on  seeinj^  the  wit»eS8,  tind  snid  that  the  slave  \v:rs  tetling 
the  defendant's  fortune, —  a  charge  to  the  jury,  iustructing  tlicHi  lliat, 
"if  they  believ<'d  the  evidence,  they  must  Unci  the  defenihtut  guilty." 
is  an  invasion  of  their  provihc"o. 

ri;oM  the  Circuit  Court  of  Dale* 

Tried  before  the  Hon.  Jonx  Gill  Shorter.  • 

TiiK  indictment  in  this  case  charged,  "that  Reddintf 
Ward,  a  wliite  p.erson,  did  phiV  at  cards  with  a  slave  nartried 
Cain,  the  property  of  DenijjKcy  Dowling.*'  "On  the  trilil," 
as  tlie  bill  ot  exceptions  states,  "the  iState  introduced  a 
witness,  who  testified,  in   substance,  that,   within   twelve 
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months  next  bef(3re  the  fiiaJhig  of  the  itulietnient  in  this 
case,  lie  went  to  a  mill  in  sjiiii  county,  belonging  to  Mr. 
Dempsoy  Dowling,  and  there  fonnd  the  defendant  and  a 
slave,  n;nned  Cain,  who  belonged  to  said  Dowling  ;  that 
they  wen;  seated  at  a  box,  the  defendant  on  one  side,  and 
the  slave  on  the  op{)Osite  side  ;  that  the  box  had  a  hand- 
kerchief spread  over  it ;  that  he  saw  four,  five,  or  mon^ 
cards  in  the  slave's  hands,  and  about  the  same  number  in 
the  defendant's  hands,  while  the  balance  of  the  pack  was 
lying  within  reach  of  them,  with  a  face-card  on  top,  which 
had  the  face  turned  npwards  ;  that  he  saw  no  money,  or 
anything  else,  at  stake  ;  that  the  defendant  and  the  slave, 
as  soon  as  they  saw  him,  bunched  all  the  cards  together, 
and  the  defendant  remarked,  'that  the  slave  was  telling  his 
fortune  ;'  that  after  the  cards  were  so  bunched,  or  tlu'own 
together,  the  defendant  told  the  slave  to  mark  one  of  the 
cards  on  the  back,  and  he  could  tell  it  by  its  face  ;  that 
the  slave  marked  one  of  them  with  his  thumb-nail,  (tlie  de- 
fendant not  seeing  which  one  lie  marked,)  and,  after  shnf- 
fling  them,  handed  the  cards  to  the  defendant  ;  and  that 
the  slave  then  told  the  defendant  to  mark  and  shuffle  the 
cards  for  him  in  like  manner.  The  witness  further  stated, 
that  this  sort  of  playing,  or  use  of  the  cards,  was  all  that 
he  saw  done  by  the  defendant  and  the  r?lave,  except  as 
above  stated  ;  and  that  the  slave  professed  to  be  a  fortune- 
teller, and  was  so  reputed  in  the  neighborhood.  This  being 
all  the  evidence,  the  court  charged  the  jury,  'that,  if  they 
believed  the  evidence,  they  must  find  the  defendant  guilty, 
and  assess  a  fine  against  him  of  not  less  than  fifty  dollafs;' 
to  which  charge  the  defendant  excepted." 

PuGii  &  Bullock,  for  the  prisoner. 

M.  A.  Baldwin,  Attorney-General,  contra. 

STONE,  J. — The  defendant  was  indicted  under  section 
32-5G  of  the  Code,  which  is  in  the  following  lan^uaire : 
"Any  white  person,  who  plays  at  cards  with  any  slave  or 
free  negro,  must,  on  conviction,  be  fined,"  &c.     We  think 
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that,  to  come  within  this  section,  a  game  must  be  entered 
upon,  and  some  act  done  towards  its  completion.  Amusing 
one's  self  with  cards,  as  with  toys,  will  not  make  out  the 
offense.  It  is  not  necessary,  however,  that  the  game  shall 
be  completely  played  out.  If  the  game  be  in  part  entered 
upon,  the  statute  is  violated. — Coggins  v.  The  State,  7  Por- 
ter, 264  ;  Holland  v.  Tlie  State,  3  Por.  292 ;  Cochran  v. 
The  State,  30  Ala.  542 ;  Webster's  Dictionary,  "To  play." 

The  testimony  recited  in  the  bill  of  exceptions,  shows 
that  the  defendant  and  the  slave  were  seated  on  opposite 
eides  of  a  box,  each  holding  in  his  hand  four,  five,  or  more 
cards, — while  beside  them  lay  the  pack,  with  the  top  card 
face-upwards.  On  seeing  the  witness,  the  defendant  and 
the  slave  bunched  the  cards,  and  some  expressions  were 
indulged  as  to  fortune-telling.  This  was  all  the  evidence 
tending  to  prove  the  defendant's  guilt.  We  concede,  that 
these  circumstances  may  have  been  strong,  and  from  them 
the  jury  may  have  inferred  that  the  parties  had  seated 
themselves  to  play  at  cards,  and  had  so  far  entered  upon 
the  game  as  to  deal  out  hands  and  turn  up  a  trump  ;  yet, 
in  order  to  establish  the  defendant's  guilt,  it  was  necessary 
that  the  jury  should  find  a  further  fact  or  flicts  than  were 
positively  sworn  to  by  the  witness.  Such  further  fact  or 
facts,  the  law,  unassisted  by  a  jury,  could  not  infer.  We 
think  the  court,  in  its  charge,  invaded  the  province  of  the 
]\\ry .—Ogletree  v.  The  State,  28  Ala.  700  ;  Scitz  v.  The 
State,  23  Ala.  42  ;  Morgan  v.  The  State,  33  Ala.  413  ; 
1  Bish.  Cr.  Law,  §  251. 

Reversed  and  remanded. 


MAULL  vs.  THE  STATE. 

[rXDICTMENT  FOR  LIVING  LN   ADULTKKV.] 

J.  ^Sufficiency  of  indictment. — An  indictmeut,  charging  thafca  mau  and  a 
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woman  "«ii(l  live  in  a  state  of  adultery  or  fornication,"  but  not  stalinjj; 
th-dt  thej  tlius  lived  uith  meh  oUier,  nor  otlierwisi'.  sliowing  that  they 
were  ^nilty  of  ;i  joint  offense,  is  deniurrablii  for  duplicity. 

From  the  Circuit  Court  of  Jefferson,  on  change  of  venue 
from  BlounL 

Tried  before  tlie  Hon.  Wm.  S.  Mudd. 


The  indictment  in  thiscasecliarged,  *'  that  John Maull,  a. 
man,  and  ^Fary  Johnson,  a  woman,  did  live  in  a  state  of 
adidteiy  or  fornication,  against  the  peace  and  dignity  of  the 
State,"  &c.  The  prisoners  demurred  to  the  indictment, 
"because  it  did  not  charge  that  they  lived  together,  or 
with  each  other,  in  ;i*8tate  of  adultery  or  fornication  ;"  but 
the  court  overruled  tlie  demurrer. 

Watts,  Juixie  &  Jackson,  for  the  prisoners,  cited  Moore 
V.  The  Commonwealth,  6  Metealf,  243. 

M.  A.  Baldwin,  Attorney-Greneral,  contra. 

A.  J.  WALKER,  C.  J. — The  offenses  charged  to  have 
been  committed  by  the  defendants,  do  not  appear  from  the 
indictment  to  have  been  perpetrated  by  any  joint  act;  but, 
for  aught  disclosed,  may  have  been  fdtogether  distinct, 
neither  defendant  participating  in  the  criminal  act  of  the 
other.  For  this  reason,  the  indictment  was  demurrable  for 
duplicity- — Shaw  v.  State,  18  Ala.  54-7. 

The  judgment  of  the  court  bek»w  is  reversed,  atid  the 
clause  remanded. 


McGUIRE  vs.  THE  STATE. 

[INDICTMKXT    FOK   FORGBUV.'] 

1.  Oalli  of  pelH  jury. — If  the  jury,  in  a  criminal  case,  are  sworn  "  weH 
an«i  truly   to  try  the  issue  joined,"  this  is  a  substantial  compliance 
with  the  requisition  of  the  statute, (.Cocle,  ^  3478,)  and  is  sufficient. 
11 


1G2  ALABxVMA. 


McGnin'  v.  'I'lie  .Stato. 


2.  Conclusion  of  iudiotmcnt. — If  an  indictmont  coiichides  •' a^-;ii.ist  tli(^ 
peace  ai:«l  dignity  of  the  State  of  Alahama,"  it  is  not  necesf^aiy  that 
each  ct)Uiit  in  it  slumld  so  conclude. 

3.  SiiffidcHcij  of  iudlctmcniAii  iJe^rripiivn  offorocd  iiiflnnnoi'. — "An  iiistrn- 
nient  of  wiitinj;',  pnipoiting  to  Ite  yn  order,  drawn  l.y  Sister  Adeline, 
on  George  Battiste,  for  nine  dollars,"  -  is  a  suftieieut  description,  in  au 
indictment,  of  the  instnuuent  alh-ged  to  have  heen  lorried. 

4.  Stipcivncy  of  indictment,  in  Htaivmcnt  of  fime. — In  an  indii-tii'.ent  under 
the  Code,  it  is  not  necessary  to  state  tlie  time  wlu'n  an  otVense  was 
committed,  or  to  allej^e  that  it  vi  as  done  hefore  the  finding-  of  the 
indictment. 

5.  Ahbtruct  charfje. — An  ahstract  charge, or  one  \vhich  is  not  shown  by  th»i 
record  to  liavo  been  predicated  ou  some  evidence  before  the  jury,  is 
properly  refused. 

6.  What  conaiHutcif  forgery. — Under  an  indictment  for  forgery,  a  convic- 
tion may  be  had  (m  proof  that  tlie  prisoner,  with  intrnt  1o  dctVuud, 
uttered  and  published  as  true  a  forged  instrumi'iit,  knowing  it  to  bo 
forged. 

Fi;OM  the  City  Court  of  ^Mobile. 

Tried  before  tlie  Hon.  Alex.  jMcKixstry. 

The  indictment  in  this  ease  was  in  the'.se  word.s  : 
"  Tlie  grand  jury  of  said  county  charge,  that,  before  the 
finding  of  this  indictment,  John  McGuire  foroed  an  instru- 
ment of  writing,  purporting  to  be  an  or(h:'r,  drawn  by 
Sister  Adeline,  on  George  Battiste,  for  nine  dollars,  witli 
intent  to  defrand.  The  grand  jurors  further  charge,  that 
John  ^McGuire  forged  an  order  for  money,  in  words  and 
substance  as  follows  :  'Mr.  George  13attiste  wi]]  please  pay 
to  ]Mr.  McGuire  nine  dollars,  b}^  order  of  Sister  Ad;'line,' 
with  intent  to  defraud  ;  against  the  peace  and  dignity  of 
the  State  of  Alabama." 

The  delt'iidant  diiimrred  to  tlie  indictment,  and  as.signed 
the  following  grounds  of  demurrer:  "  To  the  first  count, 
liecause  it  does  not  set  out  the  tenor  oi'  su1)stance  of  the 
instrument  charged  to  h.ave  been  forged,  nor  does  it  show 
any  reason  for  not  so  setting  out  said  instruiiKMit  ;  and 
because  it  does  not  conclude,  '  against  the  peace  and  dignity 
of  the  State  of  Alabama  ;  and  to  the  second  connt,  because 
it  docs  not  allege  or  name  any  day  or  time  when  the  said 
off('ns(>  was  committed.*'  The  court  overruled  the  demur- 
rer, and  the  defendant  exceptecL 
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"  On  tho  trial,"  as  tlie  bill  of  exccptious  states,  "there 
was  some  evidence  tendiiiir  to  show  that  the  forged  instrn- 
mcut  was  in  the  words  in  which  it  was  desciibed  in  the 
iiidict)nent.  There  was  some  evidence,  also,  tending  to 
show  that  the  defendant  went  to  G(3orge  Battiste,  to  get 
the  money  of  John  Martin  ;  that  Battiste  told  him  he  must 
get  an  oider  from  the  head  sister  of  tlie  '  Sisters'  Hospital,' 
before  he  could  get  it ;  that  the  defendant  went  away,  and 
came  back  with  sucli  an  order,  and  an  order  for  nine  dol- 
lars, signed  '  Sister  Adeline,'  and  got  the  money  for  the 
latter  or<ler.  The  prosecuting  attorney  asked  a  witness,  if 
there  was  a  person  in  the  '  Sisters'  Hospital'  by  the  name 
of  '  Sister  Adeline.'  To  this  question  the  defendant 
objected,  and  reserved  an  exception  to  the  overruling  of 
his  ol)i<'ction." 

"The  defendant  asked  the  court  to  give  the  following 
charges  :  '  1.  It  the  jury  believe  that  Sister  Adeline  is  a 
fictitious  name,  they  cannot  find  tiie  defendant  guilty  of 
forgerv.'  '2.  They  cannot  find  the  defendait  guilty, 
unless  it  was  proved  that  he  wrote  the  order  in  Mobile 
county.'  The  court  refused  these  charges,  and  the  defend- 
ant excepted  to  their  refusal." 

The  judgment-entry  recites,  that  the  jury  were  sworn 
"  well  and  truly  to  try  the  issue  joined;"  and  that  their 
verdict  was,  "guilty. of  forgery  in  the  second  degree." 

Ben  Lane  Posey,  for  the  prisoner. 

IM.  A.  Baldwin,  Attorney-General,  contra. 

STONE,  J. — The  oath  administered  to  the  jury  in  tills 
case  was  sufficient. — Crist  v.  The  State,  21  Ala.  137  ;  Pile 
V.  The  State,  -j  ^Vla.  72,  ■ 

[2.]  The  indictment  concludes,  "against  the  peace  and 
dignity  of  the  State  of  Alabama,"  and  that  is  sufficient. 
Const.  Ala.,  art.  5,  sec.  17. 

[3-4.]  Each  count  in  the  indictment  is  sufficient. — Code, 
•^^  31oS-()-5;  Code,  703. 

[5.]  There  is  no  evidence  in  the  record  that  Sister  Acle- 
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line  was  a  fictitious  person  ;  and  ^therefore,  the  first  charge 
asked  was  abstract,  so  far  as  we  can  discover.  Tliere  was 
no  error  m  refusing  it. 

[G.]  The  second  charge  asked,  should  not  have  been 
given.  It  demands  an  acquittal,  if  the  evidence  failed  to 
prove  that  the  order  was  ivriiten  by  the  defendant  in 
Mobile  county.  If  the  proof  sliowed  that  the  prisoner, 
in  Mobile  county,  uttered  and  published  the  order  as  true, 
knowing  it  to  be  foi'ged,  and  with  intent  to  defraud,  tlu; 
law  requires  tbat  he  should  be  adjudged  guilty  of  the 
forgery  of  the  instrument.  The  charge  restricted  tlie 
right  to  convict  within  too  narrow  bounds,  and  was  rightly 
refused.— Code,  §  31G5  ;  Tliomiison  v.  The  State,  30  Ala. 
28;  BisJwj)  V.  The  State,  ib.  34. 

Judgment  of  the  city  court  affirmed,  and  its  sentence  to 
be  executed. 


•■^REE^T.  vs.  McGHEE. 

[aPI'LICATION    I5Y   SHKltlFK    FOK   MANDAMUS    AGAINST   COMTllOLLKH.^ 

KCoinpcrimiion  of  sheriff  for  CGnveiiinfi  conviiis  to  pcnitcniiar}!. — In  con- 
veying a  convict  to  the  iienitentiary,  it  is  the  duty  of  tlie  .sh(>rill'  to 
travel  "the  land  route  usually  traveled"  within  this  State  (Code, 
\'  ;J9;!J) ;  and  he  has  no  authority  to  carj'y  him  tlirough  otiier  States, 
although  "  the  land  route  usually  traveled,"  between  the  court-house 
of  the  county  and  tlie  penitentiary,  may  be  through  tho.se  States. 

Appeal  from  .the  Circuit  Court  of  Montgomery. 
Tried  before  tlw  lion.  John  Gill  Siiokti:r. 

The  appellee  in  this  case,  who  was  the  sheriifof  Law- 
rence county,  applied  to  the  circuit  court  for  a  mandamits  to 
William  J.  Greene,  the  comptroller  of  public  accounts,  to 
compel  that  officer  to  draw  his  warrant  on  the  State  treas- 
urer, in  favor  of  the  petitioner,  for  the  amount  claimed  by 
him  as  compensation  for  conveying  a  convict  to  the  peni- 
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teiitiary.  The  amount  claimed  by  the  petitioner  was 
S338  44  ;  the  distance  from  Moulton,  the  county-site  of 
Lawrence,  to  the  penitentiary,  being  estimated  at  nine 
hundred  and  fifty  miles,  by  way  of  the  railroad  through 
Chattanooga,  Tennessee,  and  Atlanta,  Georgia,  to  Mont- 
gomerj'.  The  comptroller  refused  to  draw  his  warrant  on 
the  treasurer  for  nrore  than  $156  75,  insisting  that  the  peti- 
tioner claimed  for  traveling  a  greater  distance  than  the  law 
authorized.  In  the  circuit  court,  the  defendant  admitted 
all  tlie  facts  stated  in  the  petition,  "except  that  the  distance 
between  Moulton  and  the  penitentiary,  by  the  land  rout/e 
usu-ally  traveled,  was  nine  hundred  and  fifty  miles ;"  con- 
sented that  that  fact  should  be  determined  by  the  court, 
upon  evidence  to  be  adduced,  and  waived  a  rule  nisi. 
"Thereupon,  the  petitioner  introduced  three  witnesses-, 
who  stated,  that  they  knew  the  land  route  usually  traveled 
from  ]\roulton  to  the  penitentiary ;  that  the  land  route 
usually  traveled,  for  the  last  three  years,  has  been  by  way 
of  the  railroad  to  Chattanooga,  Tennessee,  thence  by  rail- 
road to  Atlanta,  Georgia,  tlience  to  Montgomer3^  and 
Ihence  to  Wetumpka  by  land ;  and  that  the  distance  by 
that  route,  going  and  refin-ning,  is  moi'e  than  nine  hundred 
and  fifty  miles.  Said  witnesses  further  stated,  that  there 
was  a  nearer  land  route  through  the  State  of  Alabama, 
which  was  not  direct,  and  which  was  sometimes,  but  very 
seldom,  traveled,  and  was  not'the  land  route  usually  trav- 
eled." On  this  evidence,  tiie  circuit  court  awarded  a  man- 
darnns  ;  and  its  judgment  is  now  assigned  as  error. 

]\I.  A.  Raldm'in,  Attorney-General,  for  the  appellant. 
vSami  EL  F.  Rice,  contra. 

A.  .1.  WALKER,  C.  J.— The  law  of  this  State  allows  to 
she»n(fs  compensation  for  the  removal  of  convicts  to  the 
penitentiary,  at  a  specified  rate  for  every  twenty  m.les  of 
the  distance  to  the  penitentiary  and  back,  by  "the  land 
route  usually  traveled." — Coib,  §,  -3931.  The  land  route 
usually  traveled,  from   Moulton,  the   county-site  of  Liw- 
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rence  county,  is  upon  the  line  of  railroad  passing  through 
a  portion  of  Tennessee  and  Georgia ;  and  the  appellee, 
being  the  sheriff  of  Lawrence  county,  claims  compensation 
according  to  the  distance  upon  that  route;  there  being, 
also,  another  land  route,  exclusively  within  the  State  of 
Alabama,  which  is  sometimes  traveled.  The  question  of 
this  case  is,  whether  heis  entitled  to  compensation  accord- 
ing to  the  usually  traveled  land  route,  which  tluis  passes 
through  two  other  States,  or  according  to  the  route  b}'  land 
within  the  State  of  Alabama. 

Certainly,  if  the  section  of  the  Code  above  refirred  to  is 
enforced  according  to  its  literal  im})ort,  the  appellee  would 
be  entitled  to  compensation  for  the  distance  upon  the  route 
t^irough  Tennessee  and  Georgia.  But  "  the  literal  inter- 
pretation of  an  act  is  not  always  that  which  either  reason 
or  the  law  approves." — TJiompson  v.  State,  20  Ala.  of.  In 
the  construction  of  statutes,  we  are  not  to  adhere  to  the 
letter,  at  the  expense  of  the  true  meaning  and  intent  of 
the  legislature. — Smith  on  Stat.  05S,  §  510.  It  is  proper 
that  the  purpose  of  the  legislature,  and  tlu;  subject-matter 
of  the  enactment,  should  be  considered,  that,  if  ]>ossible, 
such  a  construction  should  not  be  adopted,  as  would  lead 
to  absurd  or  grossly  unjust  consetpiences;  that  the  intention 
should  be  huntcid  through  the  entire  act ;  that  eilect  should 
be  given  to  ail  it-s  parts,  and  that  all  nets  upon  the  same 
subject  should  be  construed  in  pari  materia. — Smith's  Com. 
on  Statutes,  §§  518,  560,  574,  575  ;  Sedgwick  on  Stat,  and 
Con.  Law,  238. 

The  main  lUirpose  of  the  article  in  the  Codi',  in  which 
section  ',}S)::M  is  found,  is  to  provide  ibr  the  safe  removal  of 
convicted  felons  to  the  penitentiary.  This  juirpose  is 
patent  in  almost  all  the  sections  of  the  article  ;  and  the 
diflerent  sections  are  framed  in  reference  to  each  other,  so 
as  to  provide  every  conceivable  sah'guard  ibr  the  safe  deliv- 
ery of  the  convicts  at  the  penitentiary,  if  the  sheriff  may 
convey  the  prisoners  into  other  States  on  the  route,  the 
purpose  so  clearly  indicated,  and  for  the  accom{)lishment  of 
which  such  carelul  provision  is  made,  may  be  utterly  trus- 
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trated.  This  results  from  the  fact,  that  the  authority  of  tlie 
sheriff  to  execute  the  sentence  of  tlie  court  is  necessarily 
confuied  to  the  jurisdiction  of  this  State.  The  question  of 
the  effect  of  a  criminal  sentence,  when  presented  in  the 
judicial  trihunals  of  a  sister  State,  has  been  several  times 
discussed  by  the  courts  in  this  country,  antl  the  conclusions 
attained  are  not  altogether  harmonious. — Story  on  Contiict 
of  Laws,  §  G::il ;  Cumi)ionivcaItIi  v.  Green,  17  Mass.  51-5; 
Chase  c.  Bhdyctt,  10  N.  U.  22.  It  is  not  necessary  for  us 
to  enter  upon  that  subject.  Whether  a  peucd  sentence 
does  or  does  not  hill  witliin  the  provision  of  the  constitu- 
tion of  the  United  States,  which  declares,  that  "full  fiuth 
and  credit  shail  be  given  in  each  State  to  the  public  acts, 
records  and  judicial  ])rocecdings  of  every  other  State,"  is  an 
imujaterial  incpijry  here;  for,  however  that  may  be,  it  is 
certain  that  a  sheriff  of  the  State  of  Alabama  can  have  no 
authui'ity  to  go  outside  of  the  limits  of  tlie  State,  in  the 
execution  of  a  judicial  sentence.  His  authority  i:iust  neces- 
sarily cease  when  he  leaves  the  jurisdiction  of  the  State  of 
Alabama,  whether  that  authority  be  to  execute  a  judgment 
in  a  civil  case,  or  the  sentence  in  a  criminal  case.  It  the 
gtatiite  under  consideration  should  be  allowed  the  operation 
contended  for  on  the  [)art  of  the  ap{)ellee,  we  should  con- 
vict the  legislature  of  the  absurdity  of  consulting  especially 
fur  the  safe  rcnioval  of  convicts  to  the  pL'nitentiary,  and  yet 
authorizing  the  sheriti"  to  carry  them  where  his  authority 
would  cease.  The  argument  already  made  is  fortiiied  by 
relereiice  to  other  sections  of  the  article  devoted  to  the  sub- 
ject of  the  removal  of  prisoners  to  the  penitentiary.  Sec- 
tion :j924-  gives  to  the  sheriff,  in  the  contingency  of  the  dis- 
ability of  any  of  his  gmirds  to  discharge  their  duties,  the 
power  to  sunnnon  new  guards  "in  any  county  through 
which  he  may  pass."  Section  3!):26  also  gives  him  author- 
ity to  summon  additional  guards,  when  it  is  rendered  neces- 
i^ary  by  an  attem[)t  to  rescue  the  convict,  or  other  unfore- 
seen danger;  and  section  3927  makes  it  a  misdemeanor,  for 
any  person,  under  fifty  years  of  age,  to  refuse,  without  a 
good  excuse,  to  obey  the  summons  of  him  as  a  guard  by  the 
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sheriff".  Section  3929  places  the  guards-  under  the  control 
of  the  sheriff",  and  makes  disobedience  of  his  directions,  in  rela- 
tion to  the  safe  conveyance  of  the  jwisoner,  a  misdemeanor.- 
Section  3929  exempts'  the  officers  and  guards  attending 
the  prisoner  from  arrest,  excejjt  for  felony  and  breach 
of  the  peace.-  Section  393G  makes  it  the  duty  of  jailors 
to  receive  and  keep  prisoners  on  their  way  to  the  penitent 
tiary;  and,  liistly,  section  3937  makes  it  an  indictable 
offense,  for  the  prisoner  "to  escape,  or  attempt  to  escape.. 
All  these  provisions,  which  are  to  be  considered  along  with 
the  section  fixing  the  she]'iff''s  compensation,  and  are  really 
to  be  treated  as  parts  of  the  same  act  with  that  section, 
indicate  most  clearly  the  intention  that  a  convict,  in  the 
process  of  removal  to  the  penitentiary,  should  be  kept 
within  the  State  ;  and  they  become  utterly  ineff"t'ctive  and 
inoperative,  as  soon  as  he  is  carried  out  of  the  State.  The 
sheriff"  could  not  summon  guards  in  another  State  j  persons 
feo  summoned  could  not  be  indictable,  under  an  Alri})ama 
statute,  for  a  failure  to  obey  ;  noitlicr  the  guards  refusing  to 
obey  the  8heriff"'s  directions  in  another  State,  nor  the  con- 
vict attempting  to  escape  in  another,  could  be  amt-nable  to 
the  criminal  laws  of  Alabama  ;  the  qualified  exem])tion  of 
the  slieriff'and  his  guards  from  arrest  could  not  be  eill-'ctual 
beyond  the  limits  of  the  State,  and  the  sheriff" could  not 
avail  himself  of  the  jails  in  anothei'  State.  The  provisions 
of  the  Code  upon  that  subject  cannot  be  allovred  their 
proper  operation,  if  the  sheriff"  is  permitted  to  convey  con- 
victs to  the  penitentiary  through  other  States  ;  ;ind  the 
rules  of  construction,  which  we  laid  down  at  the  outset  of 
this  opinion,  require  us  to  decide,  that  the  sheriff  has  no 
authoi'ity  to  carry  a  prisoner  through  another  State,  and  is 
not  entitled  to  compensation  for  tlie  increase  of  di.stance  in 
consequence  of  his  doing  so,  although  he  may  go  upon  the 
usually  traveled  route.  The  land  route  usually  traveled, 
over  whicli  he  nnist  pas<;,  is  the  route  within  the  State 
usually  traveled. 

It  is  urged   a<rainst  Vim  foregoing  construction  of  the 
statute,  that  the  sheriff  is  retpiired  to  make  affidavit  of  the 
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number  of  miles  "  on  the  land  route  usually  traveled ;" 
tUat  there  may  arise  cases,  in  which  there  i;^  no  usually 
traveled  land  route  within  the  State;  and  that,  in  those 
eases,  the  i^herilF  would  be  unable  to  make  the  presci'ibed 
affidavit.  It  is  probable  that  there  are  court-houses  in  the 
State,  from  which  there  is  no  route  to  the  penitentiary 
which  is  nsually  traveled  through  its  entirety,  or  over  which 
persons  are  accustomed  to  pass  from  thecoiu't-house  to  the 
penitentiary,  in  a  continuous  travel  ;  and  it  may  be,  that 
there  is  no  usual  continuous  travel  from  the  couit-house  of 
Lawrence  county  to  the  penitentiary, along  any  load  within 
the  State.  But  we  cannot  think  that,  in  such  cases,  it  was 
the  intention  of  the  legislature  to  exclude  the  sheriff  from 
nny  compensation.  In  such  cases,  a  route  leading  to  the 
penitentiary,  and  the  different  parts  of  which  are  usually 
traveled,  and  which  is  in  a  reasonable  direct  course  from 
point  to  point,  is.  within  the  meaning  of  the  law,  the  land 
route  usually  traveled. 

The  judgment  of  the  court  below  rs  reversed,  and  a 
judgment  must  be  here  rendered  dismissing  tlie  petition  ; 
and  the  appellee  must  pay  tlie  costs  of  this  court,  and  of 
the  court  below. 

R.  \V.  Walker,  J.,  not  sitting. 


KING  AND  vVIFE  r.?.  AVERY. 

[lill.l.  IN  K<jriTY    FDl!  lUVISION  AISD  ACCOUNT  OK  SLAVKS.] 

1.  Amcudmcnt  of  hill. — tinder  tlui  ai:t  of  Fi'b.  8,  lS")-\  "iiineiidatnry  of 
proccrdiii^^s  i!i  clujiictTy,"  (8('Hsi(Tii  ActH,  Ift")?-^,  jt.  '2:)*>.)  auy  :nii(v,ul- 
iiu'iit  oTh  liill,  eUlicr  as  to  particKi  or  iivcnnentM,  wIih/Ii  may  lii-couia 
ncccssiiiy  to  iiicct  the  justice  of  the  case,  or  to  nifi't  any  sriitc  of  the 
proof  that  Avill  authorize  rt'ii(^f,  must  he  aHoweil  hy  flic  cliiniccllor, 
upon  snili  terms  as  he  may  deem  just  .Tiid  equitable  ;  hut  the  s^atnlo 
does  nut  authorize  the  allowance  of  an  amendment,  wliieli  w.Mild  con- 
vert the  l>ill  of  the  wife  into  tlu;  bill  of  the  husband,  and  enabh;  hiui 
to  assert  a  t:laim  barred  bv  the  statute  of  liniitutiuns. 
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2.  Staltite  of  runitaHons  to  ami'iidei  bill. — If  a  bill  is  filed,  l>y  mistake,  in 
the  iianu;  of  the  vife  as  a  feme  soh;,  to  recover  her  interest  in  .slaves 
which  accrued  to  her  before  her  marriage,  and  which  vested  in  the 
husband  by  A'irtiie  of  his  marital  rights;  ami  an  amended  bill  is  after- 
wards tiled,  in  the  name  of  husband  and  wife,  after  the  statute  of 
limitations  has  barred  the  husband's  right  of  action, — the  statute  is  a 
bar  to  the  relief  sought,  although  the  statutory  bar  was  not  complete 
when  the  original  bill  of  the  wife  was  tiled. 

Appeal  from  the  Cliancoiy  Coiut  of  Greene. 
Heard  before  the  Hon.  Jajies  B.  Clakk. 

This  is  the  same  case  which  is  reported  in  2S  Ala.  207, 
under  the  title  of  Hair,  adm^r  d'C,  v.  Avery,  ct  al.  The 
original  bill  was  filed  in  January,  lS-32,  by  James  Hair,  as 
the  ;idu;ini:5trat(>r  of  Mildred  Walker,  deceased,  and  Ktherlin 
T.  Cro.Nton,  against  liryant  Aver}'  and  Pinkney  Jones  ;  and 
sought  a  division  and  account  of  certain  slaves,  which  had 
been  bequeathed  by  John  Hill,  tlie  maternal  grandlather  of 
the  said  ^lildred  and  Etherlin,  to  his  daughter,  ]\Iildred 
"Walker,  (the  motlier  of  said  Mildred  and  Etherlin.)  and  her 
children,  and  v.hich  wei'e  claimed  and  held  l)y  tlie  dt-tc'nd- 
ants  under  ])urchases  at  execution  sale  against  the  hus])and 
of  said  Jtiildred  \N'alker.  The  chancellor  sustained  a  de- 
nturrer  to  the  Idll,  for  want  of  etjuity  ;  but  his  iJecree  was 
reversed  by  this  court,  at  its  January  term,  lS-3(i,  and  the 
cause  was  remanded. — .See  2^  Ahi.  207. 

On  the  ;>()t!i  May,  l.>07,  a  bill  of  revivor-  was  filed,  in 
the  names  of  ^\.  \ .  Lacy,  as  the  administrator  dr  hunis  non 
of  said  ^dildi'cfl  A\'alker,  and  James  King,  and  Etherlin  T. 
Kim:,  his  wife  ;  alleging,  that  Hair  had  resigned,  and  Lacy 
had  succeeded  him,  as  adnjinistrator  of  said  ^lildred,  and 
that  said  Etherlin  T.  had  married  said  James  Kinsj;  after  the 
filing  of  the  original  bill.  Answers  were  filed  to  this  bill, 
by  both  of  the  defendants,  on  the  2-f:th  June,  fb-37.  On 
the  ."iOtli  dime,  ]so>,  (two  days  after  an  order  liad  passed 
for  the  pul)lication  (jf  the  testimony.)  the  l)ill  of  revivor 
was  dismissed,  on  motion  of  fhe  complainants  therein  ;  and 
on  a  subse([uent  day  of  tlu;  same  term,  on  tin;  allidavit  of 
the  complainants'  solicitor,   stating  that  he  did  not,   at  the 
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time  ot  tiling  tlie  origiiuil  bill,  know  the  fiict  that  said 
Etherhn  T.  was  then  married  to  said  James  King,  the  clian- 
cellor  granted  leave  to  tlie  complainants  to  amend  the 
original  1)111.  by  making  it  the  bill  of  said  King  aiid  wife 
alone  ;  and  the  bill  was  amended  aceordingly.  The  defend- 
ants answered  the  amended  bill,  and,  among  other  defenses, 
pleaded  the  statnte  of  limitations  of  six  yeai's.  On  final 
hearing,  on  pleadings  and  proof,  the  chancellor  ludd,  tliat 
the  amendment  ought  not  to  have  been  allowed,  as  it  made 
an  entirely  new  case ;  and  that  the  statnte  of  limitiitions 
was  a  complete  l)ar  to  the  rcdief  sought  b}'  the  bill  as 
amended.  lie  tlierefore  dismis.'icJ  the  bill ;  and  his  decree 
is  now  assigned  as  erj'or. 

TuKNEii  Keavis,  for  appellants—-!.  The  amendment  was 
properly  allowed. — ^isession  Acts,  lSo7-S,  p.  2-JO,  ^  3  ; 
BlaclH\'U  V.  Bhichvell,  S'S  Ala.  57.  All  amendments,  prop- 
erly allowed,  take  eiiect,  so  far  as  the  equity  of  the  bill  is 
concerned,  as  of  the  date  of  the  original  bill. — Blackwdl  v. 
J3Iacl-wcU,  33  Ala.  57;  Vahi  v.  Gimo)i,  36  Ala.  lOS  ;  1  Dan. 
Ch.  Pr.  455,  and  cases  cited.  It  must,  then,  necessarily 
follow,  that  if  the  statute  of  limitations  liad  not  elieeted  a 
bar  when  tlie  original. bill  was  filoJ,  it  cannot  avail  as  a  de- 
fense to  the  amended  bill ;  as  in  analogous  cases  at  law, 
where  the  statute  is, held  not  available  as  a  bar  to  an 
amended  complaint,  if  the  aeti(m  was  comnKMiced  bi'fore 
the  bai"  was  peifected,  because  the  amendment  reiart^s  back 
to  the  commencement  of  the  suit. — -rVjre  v.  WiilUuns, 
30  Ala.  o3G;  Bradford  r.  Bda-tirds,  3:2  Ala.  ()2S, 

.2.  If  James  King  had  died,  after  the  tiling  of  the  orig- 
inal bill,  but  before  tlie  tiling  of  the  amended  bill,  Mrs. 
King  certainl}'  might  have  amended  her  bill,  by  stating  her 
inarriag<'  and  the  death  of  her  husband,  witluuit  letting  in 
the  defense  of  the  statute  of  limitation-*.  The  cause  of 
action  was  the  wife's;  her  husband  coidd  not  have  main- 
tained a  suit  to  recover  it,  without  joining  her  as  a  co- 
plaintiti'with  him  ;  and  if  he  had  died  before  recoveiing  it, 
.it  would  have  sun ived  to  her.     In  such  case,  if  the  statute 
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of  limitations  does  not  bar  the  wife,  it  can  neither  be  al- 
lowed against  the  husband  alone,  nor  against  both. — Jlerrit 
V.  Doss,  31  Miss.  (2  George,)  27-5;  Wood  i\  Rlhr,  1  Paige, 
616:  Black  i\  Whitall,  1  Stockton,  (N.J.)  572  ;  Williams 
V.  Lanier,  Busbee's  (N.  C.)  Law  R.  30. 

E.  W.  Peck,  contra. — 1.  The  statute  of  limitations  had 
effected  a  bar  as  to  James  King,  before  the  passage  of  the 
act  of  1S5S,  under  which  the  amendment  was  at  first 
allowed  ;  and  the  amendment  cannot,  in  view  of  that  fact, 
be  said  to  "meet  the  justice  of  the  case.''  Moreover,  the 
amendment  ought  not  to  have  been  allowed,  because  it 
made  an  entirely  new  case,  founded  on  a  new  title. — 
liogers  v.  Athinson,  14  Geo.  322.  The  amended  bill  nmst 
be  regarded  as  the  suit  of  the  liilsband  alone,  bein<r  founded 
on  his  title,  and  seeking  to  recover  tlie  property  for  him  ; 
and  the  decree  tlierein  lendered  would  not,  in  any  future 
litigation,  be  binding;  on  tlie  wife, — 9  Paige,  247,  and  cases 
cited  ;  Stoiy's  Eq.  PI.  §  61. 

2.  Where  new  matter  is  brought  forward  by  amendment, 
which  will  aflect  the  opposite  party  prejudicially,  the 
amendment  will  not  liave  relation  back  to  the  filing  of 
the  original  bill,  but  \\\\\  only  be  considered  as  pending 
from  the  time  it  was  actually  filed.— Story's  Eq.  PI.  ^  904; 
:\Iitford',s  V\.  3S0;  3IcI)ouf/aJd  r.  Bougleriu,  11  Geo.  594; 
UoJirHS  V.  Trout,  1  McLean,  1  ;  7  Peters,  21  1  ;  JniJrr  r. 
Mclnfyrc,  G  Petei's,  ()4  ;  WoOiJivard  v.  Ware,  87  ^laiui^  5G3  ; 
Dudlcij  V.  Pierce's  Adr.iinistraior,  ]0  B.  ^Monroe,  SS. 

STOXK,  J. — The  3d  section  of  the  act  "amendatory  of 
the  proccedini^s  in  chancery, ''  (Paiiiph.  Acts  of  1S57-5S, 
]).  230,)  declares,  "that  amendments  to  bills  and  answers 
shall  !»('  a!!(jVv-c(I,  at  any  time  befoi"e  final  dccee,  to  meet 
the  jiisticf  of  the  ca?>e  ;  and  amendments  to  bills  shall  be 
allowed,  !)}■  adding  or  striking  out  new  parties  comphiinant 
or  defendant,  and  to  ineet  any  state  of  proof  that  sjiall  au- 
thorize relief,"  &.c.  The  terms  of  this  statute  are  very 
analogous  to   several 'of  tlie    mo5.t  important  provisions  of 
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tbe'Code,  in  r«^lation  to  ameiulmeutsin  suits  at  law. — Code, 
'^'§>  2403-4.  "Wc  think  the  sanio  liberal  rules  of  intend- 
ment should  be  applied  to  the  two  statutes.  Under  this 
Statute,  we  hold,  that  an}^  clunige  of  parties,  or  of  aver- 
ment, whieh  may  become  necessar}''  to  meet  the  justice  of  the 
•case,  or  to  meet  any  state  of  the  proof  that  will  authorise 
relief  must  be  allowed,  "upon  such  terms  as  the  chancellor 
shall  deem  just  and  equitable."  If  the  state  of  the  proof 
autliorizes  relief,  the  cliancellor  lias  no  discretion  in  tii<; 
matter  of  alloiving  the  amendment.  In  the  terms  upon 
which  the  amendment  will  be  allowed,  he  has  a  discretion. 
In  the  present  case,  the  amendment  should  have  been 
allowed,  if  the  state  of  the  proof  authorized  relief.  The 
objection  to  its  allowance  is,  tliat  the  proposed  amendment 
made  a  new  case — tliat  when  the  amendment  was  allowed, 
the  statute  had  barred  the  right  therein  asserted  ;  and  that, 
as  to  th'S  new  matter,  or  new  case,  the  rule  is,  tliat  the 
statute  continues  to  run,  not  only  to  tlie  time  of  filing  the 
original  bill,  but  up  to  the  time  when  the  amendment  was 
allowed. 

[2.]  We  think  the  rule  must  be  regarded  as  settled  by 
the  authorities,  that  "if,  during  the  pendency  of  a  suit,  any 
new  matter  or  claim,  not  before  asserted,  is  set  up  and  relied 
upon  by  the  complainant,  the  defendant  has  a  right  to  insist 
upon  the  benefit  of  the  statute,  until  the  time  that  the  new 
claim  is  presented  ;  because,  until  that  time,  there  was  no 
lis 2)en(lens  as  to  that  matter,  between  the  parties."  On 
the  contrary,  if  the  amendment  set  up  no  new  matter  or 
claim,  but  simply  vary  the  allegations  as  to  a  subject  already 
in  issue,  then  the  statute  will  run  only  to  the  hling  of  the 
original  bill. — Dudley  v.  Price,  10  B.  j\[on.  Si-S8  ;  Story's 
Equity  PL  §  904 ;  Holmes  v.  Morelaiid,  1  McL.  1  ;  S.  C, 
7  Pet.  171  ;  Miller  v.  Mclntyre,  G  Pet.  61  ;  Wooda-artv. 
Ware,  37  jMaine,  563  ;  Bradford  v.  Edivards,  32  Ala.  52S. 

We  think  the  chancellor  obtained  a  correct  conclusion  in 
this  case.  Although,  in  the  suit  by  Mr.  and  Mrs.  King, 
the  right  to  recover  depended  on  the  title  of  ]\frs.  Kirig 
under  her  gnindfather,  Mr.  Hill  ;  still  the  suit,  initspresent 
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form,  must  be  regarded  as  the  suit  of  3Ir.  King,  the  hus- 
band. The  authorities  so  treat  it,  and  go  even  so  far  as  to 
lioid,  tliat  a  failure  to  recover  in  sucli  suit  would  be  no  bar 
to  a  subsequent  suit  by  ]Mrs.  King.  Further,  if  Mr.  King 
had  died  pending  the  suit,  and  Mrs.  King  had  suffered  the 
suir.  to  abate,  taking  no  steps  after  his  death,  a  decree  for 
costs  could  nut  have  been  rendered  against  her. — Sto.  Eq. 
PL  §§  G],  Sol  ;  Grant  v.  Vcni  Sclioo)ihaven,  9  Paige,  25o  ; 
HiifjJies  V.  Evans,  1  Sim.  &  Stu.  1S5  ;  Tieeves  v.  DiidJcy, 
2  Sim.  &  Stu.  4G4  ;  Oivden  v.  Can/phelJ,  S  Sim.  5-51  ;  WaJce 
V.  F(ic]:cr,  2  Keene,  G9  ;  England  v.  Downs,  1  Beav.  9G. 

Although  in  a  suit  by  Mrs.  King  while  sole,  as  well  as 
in  the  present  suit,  the  right  to  recover  depends  mainly  on 
her  title;  still  the  two  cases  are  entirely  different,  in  this: 
In  a  suit  by  her  alone,  tlie  litigation  would  be  entirely  hers, 
and  the  money  hers,  if  she  succeeded  ;  in  the  present  suit, 
the  right  to  recover  depends  also  on  a  new  d(?rivative  title, 
viz.,  the  marital  rights  of  Mr.  Iviug,  acquired  by  his  mar- 
riage with  the  female  complainant.  If,  on  a  propei-  issue, 
there  was  a  failure  to  prove  the  marriage,  this  suit  must 
fail,  althougii  Mrs.  King's  title  m^iy  be  perfect.  If  this 
bill  succeed,  the  fruits  of  the  recovery  will  vest  in  Mr. 
King.  The  suit  by  Mrs.  Croxton  was  in  her  own  right. 
The  present  is  Mr.  King's  suit,  in  which  ]\Irs.  King  incurs 
no  costs  or  disabilities,  and  in  which,  if  there  be  no  change 
of  parties,  she  can  realize  no  benefit. — JJudJeij  v.  Price, 
supra  :  Tltrashcr  v.  Ingram,  32  Ala.  G45. 

The  decree  of  tlie  chancellor  is  affirmed. 


P.OBKRTS  AND  WIFE  vs.  OGIiOUIiXE. 

[l  ILL  m   KQIITY   lOR   liKCOVKRy  f)K  SI.AVKS,  ACCCtTXT,    iC] 

I.  liequcxt  to  "  hcirsof  the  body"  conntnicdto  x'cxt  in  children  as  purchaser  a. — 
"WLeie  the  testator  devised   and   be(j[neatlied  liis  eutii'e  estate,  both 
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r*'al  and  p(>rsonal,  to  lii.s  wife  during  life  or  Avidowliood,  aii<l  dircf'ted 
that,  on  her  death  or  nianiage,  his  real  estate  shoulil  l>e*s(ihl,  aiid  all 
his  prop<!i-ty  he  divided  into  seven  e<inal  itarts,  "  aiul  then  disponed  of  as 
fvllown—io  the  heirnof  the  hody  of  Savuk  JL  [his  danj^'liter]  one  jxtrt,  nhc, 
the  ^aid  Snrali,  to  have  the  ii^c  and  hcnejlt  thereof  diiyiiit/  her  life,  hut  not 
■to  sell  or  dis/ioKe  thereof,"  &e. ;  atid  it  ajipeared  that  8ai  all  15.  w;is  mar- 
ried, and  hiid  children  livin<;-  at  the  time  the  will  was  made,  and  that 
1h(!  testator,  in  anotluT  clanse  of  his  AVill,  be(ineathe<l  a  speeifie  .snni 
in  moni'y  to  her  directly,  in  th(;  <'vent  tliat  he  did  not  make  an  ad- 
vajn-einent  of  equal  amonnt  to  her  dniing  his  lif(,', — held,  that  the 
chihhen  of  Sarah  B.,  who  were  livinj^  at  the  death  of  the  testator'a 
Avidow.  took  as  purchasers  under  the  beiinest,  and  that  the  rule  iu 
Shelley's  ease  dill  not  apply.     (Stom:,  J.,  dixHittin;/.) 

Appeal  from  the  Cliancory  Court  at  Montgomery. 
Heard  before  the  Hon.  Wadk  Keyes. 

The  material   f;icts  of  this  case,  as  alleged  in   the  bill, 
may  be  thus  stated.:  John  Breedlove  died  in  Moiitgoniery 
county,  in  1S33,  having  first  made  and  published  liis  last 
will  and  testament,  which  was  duly  admitted  to  probare 
after  his  death,  and  wltich   contained  the   following    pro- 
visions :  The  first  clause  directed  the  payment  of  all  his 
debts.     The  second  clause  v.'as  a  devise  and  be(piest  to  hid 
wife,  ]\Irs.  Xancy  Breedlove,  of  his  entire  estate,  both  real 
and  personal,    during  her  widowhood.     The  third,   fourth 
and  fifth  clauses  contained  bequests  of  ten  dollars  each  to 
three  of    his    children,   to  whom    he  had  already   made 
advancements.     The    sixth    clause,    after    reciting  partud 
advan(M3nients,  of  different  amounts,  already  made  to  S.irah 
Bledsoe,  Frances  Bledsoe,  Elizabeth  Bledsoe,   Martha  Eu- 
banks,   and  Lewis   P.    l>reedlove,    (his   children.)    and    his 
intention   to   make  further  advancements  to  them,  added, 
"But,  if  I  should  not  make  such  advancements  during  my 
life,  then  it  is   my  will  and  desire,  that  my  wife  should  do 
so  after  my  death,  in  the  order  in  which  they  are  named, 
out  of  the  proceeds  of  the  crop,  or  profits  of  the  estate, 
(after  maintaining  the  family,  and  paying  all  expenses,)  at 
such  tiiTK^s,  and  in  such  manner,  as  she  may  judge  most  fit 
and  expedient ;  but,  if  neither  myself  nor  my  v\ife  should 
make  such  advancements,  then,  after  the  death  of  my  wife, 


17G  ALABAMA. 


Roberts  and  Wife  v.  Ojtbourne. 


I  give  and  devise  the  balance  of  such  sums  not  then  already 
advanced  be  paid  out  of  my  estate."  The  seventh  clause 
directed  all  his  real  estate  to  be  sold  to  the  best  advantai^e, 
at  the  death  or  second  marriage  of  his  widow.  The  eighth 
clause  was  in  these  words  :  "At  the  death  or  intermarriage 
of  my  wife,  I  direct,  will  and  devise,  that  all  my  estate, 
both  real  and  personal,  after  paying  the  foregoing  bequests, 
be  divided,  if  she  die,  into  seven  equal  parts, — if  she  marry, 
into  eigiit  equal  parts,  she  taking  one  part, — and  then  dis- 
posed of  as  follon's  ;  to  tlie  heirs  of  the  hodij  of  Sarah,  JBIedsoCy 
one  part,  she,  the  said  Sarah,  to  have  the  use  and  benefit 
thereof  duriiuj  her  life,  hut  not  to  sell  or  dispose  tJiereof;  to 
Lewis  P.  Bledsoe,  one  part ;  to  the  heirs  of  the  body  of 
Frances  Bledsoe,  one  part,  she,  the  said  Frances,  to  have 
the  use  and  benefit  thereof  during  her  life,  but  not  to  sell 
or  dispose  thereof ;  to  the  heirs  of  the  body  of  Elizabeth 
Bledsoe,  one  part  also,  the  said  Elizabeth  to  have  the  use 
and  benefit  thereof  during  her  life,  but  not  to  sell  or  dis- 
pose thereof;  to  the  heirs  of  the  body  of  Martha  Eubanks, 
one  part,  she,  the  said  Maitha,  to  have  the  use  and  benefit 
thereof  during  her  life,  but  not  to  sell  or  dispose  thereof; 
to  Joseph  M.  Breedlove,  one  part ;  and  to  Benjamin  F. 
Breedlove,  one  part." 

Mrs.  Sarah  Bledsoe  was  a  daughter  of  the  testator,  and 
was,  at  the  time  the  will  was  executed,  the  wife  of  Wil- 
liam Jjledsoe,  and  then  had  one  or  more  children  living. 
Mrs.  Nancy  Breedlove,  the  widow,  and  William  BJedsoe, 
(jualilied  as  (^xecutors  of  the  testator's  will.  ]\[rs.  ]ireed- 
love  died  in  the  year  1S3(),  having  never  married  a  second 
time;  and  William  Bledsoe  thenceforward  acted  as  sole 
executor,  and  obtained  from  the  orphans'  court  oi'ders  for  the 
distribution  of  the  estate,  under  which  all  the  property  was 
distributed,  except  one  share  which  he  retained,  in  right 
of  his  wife.  Mrs.  Sarah  Bledsoe  died  in  Apiil,  1S-3S,  leaving 
several  childreii  surviving,  the  eldest  of  whom,  Sarah  IL, 
married  Young  A.  Roberts  in  October,  1847,  being  then 
seventeen  or  eighteen  years  of  age.  Anne,  another  daugh- 
ter-of  Mrs.  Bledsoe,  married  A.  B.  Vickers;  and   she  and 
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Mrs.  Roberts  were  the  only  children  who  were  living 
when  the  bill  in  this  case  was  filed.  William  Bledsoe  died 
in  October,  1S55,  and  Robert  H.  Foxhall  duly  qualified  as 
his  executor- 

In  August,  1856,  Roberts  and  wife  filed  their  bill  in 
chancery,  against  said  Foxhall,  as  executor,  and  Vickers 
and  wife ;  claiming  one-half  of  the  property  which  Wil- 
liam Bledsoe  had  retained,  and  praying  an  account  and 
general  relief,  Foxhall  having  died  pending  the  suit,  the 
cause  was  revived  against  Wm.  H.  Ogbourne,  as  the  suc- 
ceeding personal  representative  of  William  Bledsoe.  The 
chancellor  sustained  a  demurrer  to  the  bill,  for  want  of 
equity ;  and  his  decree  is  here  assigned  as  error. 

Chilton  &  Guxter,  and  E.  M.  Kerr,  for  the  appel- 
lants.— The  bequest  is  in  direct  terras  to  "  the  heirs  of  the 
bodv  of  Scirah  Bledsoe,"  wlio  h.'id  children  liviufT  at  the 
time  of  the  execution  of  the  will.  Her  diildren  answer 
the  description  in  the  bequest,  and  take  as  purchasers  under 
it.  The  same  clause  of  the  will  shows,  that  no  such 
expression  is  used  when  a  bequest  is  made  to  the  testator's 
sons,  and  tluit  it  is  several  times  used  when  he  is  providing 
for  his  (laughters;  and  another  clause  shows,  that  the  daugh- 
ters themselves  had  alread}"  received  advancements,  and  were 
to  receive  more.  The  intention  being  clear  that  the  chil- 
dren should  take  as  purchasers,  that  intention  must  prevail. 
Sheplicrd  r.  Isrihors,  6  Ala.  631 ;  Dunn  v.  Davis,  12  Ala. 
135;  Ellis  w  Ellis,  15  Ala.  296;  Hodgson  v.  Ambrose, 
Doug.  :J27;  9  Ala.  716. 

The  rule  in  Shelley's  ease  has  no  application,  because 
the  estates  of  the  ancestor  and  heirs  are  not  of  the  same 
quality;  Mrs.  Bledsoe's  interest  being  a  mere  equitable  use 
for  life,  while  her  children  take  the.  kgal  estate. — 2  Jarman 
on  Wills,  244  ;  2  Story's  Equity,  ^  845  a;  8  Paige,  152; 
2  Paige,  122.  In  cases  of  bequests  of  personal  property, 
the  rule  in  Shelley's  case  is  only  applied  to  effectuate  the 
intention,  and  not  on  grounds  of  public  policy,  as  in  devises 
of  realty.  If  the  subject  of  the  bequest  were  realty,  the 
12 
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words  used  would  not  be  sufficient  to,  create  a  fret'lioUf 
estate  in  Sarah  Bledsoe.  The  whole  property  is  given  to 
"  the  heirs  ot  the  body,"  and  the  time  of  enjoyment  by 
them  postponed;  not  tlie  whole  given  to  the  ancestor  for 
lite,  with  remainder  to  "  the  heirs  of  her  body."  ]\Ioreover, 
the  whole  bequest  is  an  executory  trust,  to  which  the  rule 
in  Shelley's  case  never  has  been  applied. — 1  White  &  Tu- 
dor's  Leading  Cases  in  E(piity,  i7;  2  Jarman  on  Wills, 
253  ;  2  Kelly,  307  ;  3  ib.  559. 

Watts,  Judge  &  Jacksox,  contra. — "  Heirs  of  the 
})ody,"  in  their  technical  sense,  are  words  of  limitation, 
and  not  words  of  purchase ;  and  there  is  nothing  in  the 
will  to  exjdain  or  limit  their  meaning,  or  to  show  that  tliey 
were  used  in  any  other  than  their  technical  sense.  The 
clause  can  have  no  other  legal  meaning,  than  if  it  was  iu 
these  wOids:  "To  Sarah  Bledsoe  one  part  dui'ing  her  life, 
and  at  her  death  to  the  heirs  of  her  body ;  she,  the  said 
Sarah,  to  have  no  right  to  sell  or  dispose  of  the  same."  If 
this  were  the  language,  the  children  of  Sarah  Bledsoe  could 
not,  under  our' decisions,  take  as  purchasers  from  the  tes- 
tator.— EwiiH/  V.  Standefer,  J  8  Ala.  400  ;  Hamncr  v.  Smith, 
22  Ala.  433;  Maclien  v.  Machen,  15  Ala.  373;  S7^od(/}■(lss 
r.  Landman,  26  Ala.  503,  and  authorities  cited  in  these 
several  cases  ;  also  Keyes  on  Chattels,  §§  24G-50.  Tk-e 
clause  prohibiting  Sarah  Bledsoe  from  selling  or  disposing 
of  her  share,  is  void. — Keye.,  on  Chattels,  §§  131-133. 
William  Bledsoe  having  reduced  the  pi'0})erty  to  possession 
during  coverture,  bis  marital  rights  attaclied,  and  it  became 
his  absolute  property. 

B.W.WALKER,  J. — Li  its  technical  sense,  the  term 
"heirs  of  the  body"  includes  all  persons  who  successively 
answer  the  description  of  heir  of  the  body  ;  and  hence  it 
embraces  the  whole  line  of  lineal  descendants,  to  the  most 
remote  generation.  Technically  construed,  the  expression 
is  one  which  cannot  be  used  to  describe  the  children  or 
grandchildren  of  a  living  person,  for  "  7iemo  est  Jurrcs 
viventis.^'     That  the  term,  as  used  in  this  will,  cannot  be 


JANUARY  TERM,   iSGI.  170 

L'ohfits  and  Wiie  v.  0<rli(»iiniei 

uiid('rsr(j<)<l  ill  this  tccliiiic;!l  sense,  is  plain;  becuus<3  the 
test;it()i'  (liri'cts  th(!  estate  to  vest,  durinir  the  life-thne  of 
Saiali  Bledsoe,  iiitJie  "lieirs  of  the  body"  of  Sarah  liledsoe. 
That  this  was  the  intention  of  the  t(isrator,  seems  too  clear 
ibrdouht.  ()n  the  death  id  tlie  widow,  the  property  is  to 
be  divided  into  st'ven  e((ual  parts,  "and  tlien  dis[>osed  of  as 
follows."  To  what  time  does  tJioi  liere  refei'"?  Obviously 
to  the  period  of  division,  the  death  of  Mr;s.  Brcedlove. 
Next  \\-e  have  the  manner  in  which  these  seven  parts  are 
to  be  then  disp(jsed  of — ^'to  the  heirs  of  the  b(jdy  of  Sarah 
Bledsoe,  one  part."  If  the  testator  had  stopped  thei'C, 
there  would  be  no  room  to  doubt  that  the  will  would  have 
operattMl  a  complete  i^itt  (d  that  one  [>art,  to  take  effect  at 
that  time,  \\\  favor  of  the  persons  answering  the  desciip- 
tifdi  of  heirs  uf  tlie  body  of  Sarah  Bledsoe.  The  words 
which  folhjw  sirn[)ly  post[ione  the  enj'tyment  of  the  prop- 
(;ity  by  tlie  h^gatees  dui'ing  the  life-time  of  Mrs.  ]]!edsoe, 
by  reserving  to  her  the  use  and  benefit  of  tht;  same  during 
that  time.  The  (pialificati-on  attaciied  to  jfrs.  Ijledsoe's 
use  of  the  property,  "not  to  sell  or  dispose  thereof," 
(whether  valid  or  not,)  is  at  least  indicative  of  the  inten- 
tion (d  the  testator  to  give  only  a  use,  and  not  a  pi'o[>erry 
or  cutiite  in  the  corpus  of  the  legacy.  The  heirs  do  not 
take  on  the  death  of  Sai-ali  Bledsee,  but  they  thei:  come 
into  the  enjoymtuit  of  that  which  they  took  oil  the  division 
made  iluring  her  life-time.  The  term  "heirs  of  the  body" 
is,  th(;r<dbre,  used  to  desci'ibe  ])ersons  who  take  an  interest 
before  the  death  of  ]Mrs.  Jiledsoe  ;  and  hence  the  persons 
answering  that  descri[»tion  take,  not  as  h(;r  heirs,  but  di- 
rectly from  the  testatoi",  as  [mrch.asers  under  the  will. 

]Mr.  Fearne  says,  that  when  the  words  "heirs,"  &c., 
"operate  only  to  give  the  estate  imjiorted  by  them  to  the 
lieirs  desci'ibed  originally,  and  as  tlie  [persons  in  whom  that 
estate  is  considered  as  commencing,  and  not  derivatively 
from  or  through  the  ancestor,  they  are  pro[Hrly  words  of 
purchase." — Fearrie  Rem.  79,  19-i. 

The  attempt  to  bring  this  case  within  the  rule  in  Shel- 
ley's ca-se — eiTorieously  So  called,  when  applied  to  })erson- 
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alty — cannot  succeed,  without  transposing  and  omitting 
words  found  in  the  will,  and  adding  others  not  used  by  the 
testator.  -  The  proposition  is,  that  the  clause  as  it  stands 
is  the  same  in  effect  as  if  it  read  thus — "To" Sarah  Bledsoe 
during  her  life-time  one  part,  but  not  to  sell  or  dispose 
thereof,  and  after  her  death  to  the  heirs  of  her  body." 
This  is  not  what  the  testator  has  said.  He  gives  the  one 
part  to  the  heiirs  of  the  body  of  Sarah  Bledsoe,  reserving 
to  her  simply  a  use  during  her  life-time;  aixl  this  use  he 
studiously  seeks  to  distinguish  from  a  property  in  the 
corpus,  by  denying  to  her  the  right  to  sell  or  dispose  of  it. 

^The  words  found  in  the  will  give  to  the  "heirs  of  the 
body,"  &c.,  the  entire  property  in  the  corj92<5  of  the  legacy; 
simply  postpoping  the  time  of  its  enjoyment,  in  order  that 
Mrs.  Bledsoe  may  have  the  temporary  use.  The  words  as 
transposed,  and  added  to,  give  to  Mrs.  Bledsoe  the  property 

,in  the  corpus  during  her  life,  with  rcmaind'^r  to  the  heirs  of 
her  body.  In  the  clause  as  it  stands,  the  idea  of  a  remain- 
der is  studiously  excluded,  while  in  that  pi'oposed  as  a  sub- 
stitute, it  is  the  controlling  and  fundamental  idea.  In  the 
will  as  it  was  written  by  the  testator,  while  the  use  of  the 
property  is  secured  to  Mrs.  Bledsoe,  this  use  is  clearly  sep- 
arated from  the  title  to  the  corpus  of  the  property,  which 
vests  at  the  time  of  the  division  in  the  persons  designated 
as  the  heirs  of  the  body  of  Sarah  Bledsoe.  These  heirs 
take  the  entire  property,  not  a  remainder  after  a  life-estate  ; 
and  the  reservation  in  favor  of  Mrs.  l^ledsoe  is  not  of  the 
thing  itself,  but  of  the  use  and  benefit  for  a  specified  time. 
In  this  respect,  the  case  is  distinguishable  from  all  those 
which  have  been  held  to  fall  within  the  rule  in  Shelley's 
case. — See  Shepherd  v.  Nabors,  6  Ala.  G:U  ;  Keyes'  Chat- 
tels, §  859  (a),  §  202  ;  2  Story's  Eq.  §  845  (a)  ;  Wilhs  v. 
Greer,  14  Ala.  437-442  ;  GoM'mg  v.  Golding,  24  Ala.  125. 
It  is  to  be  borne  in  mind,  that  by  the  seventli  clause  of 
his  will,  the  testator  directs  that,  on  the  death  or  intermar- 
riase  of  his  widow,  all  his  real  estate  shall  be  sold  to  the 
best  advantage  ;  and  the  language  of  the  succeeding  clause 
Wiust  be  construed  with  reference  to  this  provision.     Al- 
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thougli  there  is  no  express  allegation  to  that  effect,  yet  it 
is  to  be  presumed  that  the  executor  sold  the  land  as  di- 
rected, on  the  death  of  Mrs.  Breed  love  ;  and  the  exhibit 
attached  to  the  bill  seems  to  confirm  this  presumption.  At 
all  events,  the  vi'ords  of  the  will  must  be  construed  as  if 
liis  directions  had  been  obeyed.  Land  ordered  to  be  sold 
is  regarded  as  money  for  every  pur|K)se  necessary  to  effec- 
tuate the  intent  of  the  testator. 

In  Clark  v.  Clark,  (8  Paige,  1-52,)  it  was  held,  that  the 
bequest  of  the  use  of  the  residue  of  the  testator's  personal 
estat<'  (whicli  was  directerl  to  be  sold),  for  the  life  of  the 
legatee,  or  for  any  shorter  period,  does  not  entitle  such 
legatee  to  the  possession  of  the  fund.  The  executor 
should  ivtain  the  fund  in  his  own  hands,  and  pay  over  the 
income  thereof  to  the  legatee  as  it  accrues  ;  and  if  the  ex- 
ecutor sutlers  the  ca[)ital  to  go  into  the  hands  of  such  lega- 
tee, to  enable  him  to  collect  the  incom.e  himself,  he  must 
take  sullicient  security  from  the  legatee  to  insure  the  return 
of  such  capital. — See,  also,  Loccnhocen  v.  Shulcr,  2  Paige, 
122. 

This  court  has  h.eid,  that  tlie  proper  practice  in  the 
chancery  court,  in  such  cases,  is  to  give  the  legatee  for  life 
the  option  of  taking. the  inoney  upon  his  executing  a  suit- 
able bond,  and,  in  case  of  his  failure  to  do  so,  then  to  order 
tlie  money  to  be  let  out  on  loan,  and  the  interest  collected 
annually,  and  paid  over  to  him. — Mason  v.  Fate,  31  Ala. 
392. 

Put,  if  we  were  to  concede  that  Mrs.  Bledsoe  took  a 
technical  W^'i'-cskdr,  not  a  mere  usufructuajy  interest ;  still 
Tlie  iiile  would  not  ap[)ly,  if  the  n.'mainder  is  to  vest  du- 
ring her  lifi',  in  certain  pei'sons  described  as  the  "heirs  of 
lier  bo<ly  ;''  for  that  fact  would  negative  the  idea,  that 
tiiese  words  were  to  be  construed  in  their  technical  sense. 
Wherever  tlx'se  words  are  used  as  ^'-  dcscriptio pcrsonarum,''^ 
and  not  as  comprehending  the  whole  line  of  descendants 
in  iiijiiiitHDi,  tlun*  are  words  of  pnrcJtasc,  not  of  Vini'dation, 
and  the  rule  in  Shelley's  case  has  no  a[»[)lication. 

!Mr.  Fearue  says,   that   the  inquiry,    in  reference  to  thy. 
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application  of  the  rule  in  Shelley's  case,  is  reducible  to  two 
simple  questions,  viz:  "Is  the  limitation  to  the  heirs,  etc., 
so  calculated  and  directed,  that  the  person  claiuring  under 
it  must  entitle  himself  merely  under  the  description  of 
heir  of  the  species  denoted  by  the  words  in  their  teclmieal 
sense  ?  And  if  so,  is  there  anything  to  restrain  the  same 
words  from  equally  extending  to  and  comprehendhig  all 
other  persons  successively  answering  the  same  description, 
or  from  entitling  them  alike  under  it,  and  co  ndm'ine  '/  A 
negative  answer  to  either  branch  of  this  inquiry  seems  to 
exclude  the   application  of    the  rule." — Fearne  Eem.  109. 

We  have  already  expressed  the  opinion,  that  the  words 
"heirs  of  the  body"  were  here  used  as  descriptive  of  par- 
ticular persons,  who  vere  to  take  an  intei'est  under  tlie 
will  during  the  life  of  tlieir  ancestor,  and  not  as  embracing 
all  other  persons  who  migiit  successively  answer  tiie  de- 
scription of  "heirs  of  th-e  l)ody  of  S;;i'ah  Bledsoe,"  under- 
standing that  expression  in  its  technical  sen^-e.  This  being 
so,  both  branches  of  the  inquiiy  proposed  by  3Ir.  Fearne 
must  be  answered  in  the  negative. 

The  view  we  have  taken  derives  support  from  the  fact, 
that  Sarah  Bledsoe  had  children  livinu-  at  the  diite  of  the 
will,  who  miglit  take  under  it,  if  we  understand  the  vrords 
in  their  popular,  not  in  their  technical  sense  ;  that  ^Irs. 
Bledsoe  had  received  advancements  from  lu-r  father  during 
his  life-time,  and  that  he  made  a  further  separate  provision 
for  h(T  by  his  will  ;  that  she  was  at  the  time  a  miirried 
woman,  and  that  her  father  must  be  presumed  to  have 
known  that  a  gift  to  his  dauglitcr  W(juld  enin-f  to  the  ben- 
llt  of  the  husband,  to  tiie  (.'xclusiou  of  her  children. 

Our  conclusion  is,  that  the  teians  "heirs  of  the  1)ody  of 
Saridi  liledsoe"  \^'ere  inti.'nded  as  descri[>tive  ol  the  clul- 
dren  of  Sarah  lih'dsoe,  who  might  be  living  at  the  time 
ajipointed  fur  the  division  of  tlit;  ]>njperly,  liamely,  the 
death  of  the  testator's  widow  ;  that  the  pei'sons  thus  de- 
scribed take  from  the  test;;tor  directly,  fis  purelmscrs,  ;:nd 
not  tlirougli  Mrs.  Bl«'(ls(je  in  succcssimj,  as  her  heirs. 
•Jlence  the  rule  in   Shellev's   case   hiis   nuthimr  to  do  with 
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the  case. — See  WoodJcy  v.  Flndhiy,  9   Ala.  720  ;  Bunn  v. 
Davis,  \2   Ala.   l'3o  ;  PoivcU  v.   Glenn,  21  Ala.  4G6  ;  Bur- 
ileu  V.  Burns,  fi  Ala.  3GS  ;  Btidlci/  v.  Porter,  16  Ga.   618  ; 
Hoflfjson  r.Biisseif,  2  Atk.  89  ;  K<'yos'  Ciiatt.  §102. 
Decree  reversed,  and  cause  remanded. 

STONE,  J. — I  am  not  able  to  agree  with  either  the 
reasoning  or  conclusions  of  the  majority  of  the  court,  as 
expressed  in  their  opinion.  1  have  found  no  case,  and  I 
apprehend  none  can  be  found,  which  agrees  with  this  in 
its  facts,  and  which  asserts  that  heii's  of  the  body  take  as 
purchai^ers.  In  BaJihrln  v.  Carver,  (I  Cowp.  313,)  Lord 
Mansfield  said,  "The  rule  of  law  most  umfoubtedly  is,  that 
a  devise  to  the  heirs  general  or  special  of  a  man  alive,  is 
void."  In  tlie  sanje  case,  which  in  its  principles  is  not  dis- 
tinguishable fron)  this,  save  in  the  fieature  that  there  was 
in  that  ease  an  at^'empted  bequest  over  of  the  personalty 
if  the  life-tenant  died  ^vithout  heirs  or  issue,  that  same 
learned  judge  remarked,  "It  strikes  me,  as  at  present  ad- 
vised, ihat  the  subsequent  limitation  of  the  personalty  is 
too  remote." 

Tliere  is  a  rule,  well  defined  and  sr?nsii>le,  that  "wliere 
a  t)eqnest  is  to  cldldren  or  grandchildren  _7r;7i/:'/-a7/y,  payable 
at  a  certain  time,  or  at  tlie  hap[»ening  of  an  event,  then  all 
who  fill  th(!  descrijttion  and  w\\\  lit.  esse  at  flie  thne,  or  at  the 
happeuiiifj  of  the  erei/f,  t:ike."  The  spirit  and  sensi>  of  this 
rule,  I  aj>prelieiid,  lie  in  tiie  following  two  principles  :  1st, 
there  is  a  policy  of  the  law  to  so  eoiisti'ue  the  l.uiguairi'  of 
the  testator,  as  to  let  in  tiie  laigest  p(>ss!l)h' nijinl)iT of  ben- 
eficiaries ;  and,  2d,  when,  by  the  terms  of  the  bi*(pH'st,  the 
property  becomes  necessiiriiy  divisible — lennelv,  by  the  oc- 
currence of  the  fini",  <tr  the  happfi/lni/  of  the  ermf  spi^ci^iv], 
then  the  dtjor  must  be  closed  against  after-')en;'fiei:iries,  or 
the  result  would  be  to  make  the  distributive  j>ortion.s  un- 
equal ;  which  would  defeat  the  express  intention  of  the 
testator.  These  rules,  thus  expoumled,  lend  no  support  to 
the  opinion  of  the  majority,  because  the  will  contaijis  no 
provision  for  the  division  of  the  propertv  amomr  th(;  heirs 
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©f  Sarah  Bledsoe.  On  the  contrary,  such  property  coulJ 
not  properly  be  divided  among  the  heii-a,  during  the  life- 
tijTie  of  Sarah  Bledsoe. 

A  further  argument :  The  rule  invoked  has  no  pertinence 
in  determining  whether  the  words  "heirs  erf  the  body"' 
designate  a  class  of  persons  who  take  as  purchasers,  or  are 
words  of  limitation,  defining  the  quantum  of  estate  in  the- 
first  taker.  It  only  obtains  between  persons,  whose  righ& 
to  take  as  purchasers  is  shown  by  the  terms  of  tlie  instru- 
ment. The  present  will  contains  none  of  the  words  which 
impart  to  the  phrase  heirs  of  the  body  the  more  defiixite  inv 
port  of  children. 

The  will  of  Mr,  Breedlove  gives  a  vested  legacy  to  the 
"heii-sof  the  body  of  Sarah  Bledsoe,"  or  it  gives  tl^m 
nothing."  It  was  postponed  in  enjoyment  until  tlie  death, 
first  of  testator's  widow,  Mrs.  Bieedlove,  and  afterward* 
until  the  death  of  S;n-ah  Bledsoe.  The  division  of  the  es- 
tate, directed  to  take  place  at  the  death  of  Mrs.  Breed) ove^ 
was  not  for  the  purpose  of -ascertaining  the  particular  share 
that  should  go  to  eacli  Jicir  of  Sarah  Bledsoe's  body,  but  to 
define  the  sum  out  of  which  the  heirs  could  claim  partition 
at  the  death  of  their  mother,  Sarah  Bledsoe.  This,  then, 
created  no  necessity  for  closing  the  door  against  after-boi'n 
children.  In  my  opinion,  the  legal  questions  in  tliis  cjise 
stand  precisely  as  they  would  stand,  if  the  testator  had 
himself  perfected  the  division  of  his  estate,  to  take  effect 
at  the  death  of  testator's  widow,  and  had  bequeathed  cer- 
tain named  property  then  to  go  ''to  the  heirs  of  Sarah 
]>led.NOe, — she,  tlie  said  Sarah,  to  have  the  use  and  benefit 
thereof  during  lier  life,  but  not  to  sell  or  dispose  theivof." 
Thus  construed,  no  one  would  coiitend,  that  the  particular 
class  of  heiis  of  3Irs.  Bh-dsoe's  body,  who  should  he  in  life 
at  the  death  of  ]\Irs.  Breedlove,  would  take  as  [)urehasers, 
to  the  exclusion  (»f  after-born  chikli-en. 

An  argument  may  b<;  supposed  to  be  predicable  on  the 
collocation  of  the  language  of  the  bequest.  The  elause 
iirst  gives  the  pioperty  to  t/ir.  Itcirs  of  Sarah  Bledsoe,  and 
then  leservesa  life-estate  to  ]\Irs.  Bledsoe,     1  am  not  able 
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to  perceive  any  force  in  this  argument.  The  law  regards 
the  substance,  rather  than  tlie  form  of  tilings.  The  sub- 
stance of  this  bequest  is,  that  Mrs.  Bledsoe  was  to  have 
the  use  and  benefit  of  this  propciiy  during  her  lite,  but  not 
to  sell  or  dispose  thereof;  and  at  her  death,  the  property 
to  go  to  the  lieirs  of  her  body. — See  Leech. v.  Cooleij,  G  Sm. 
&  M.  98.  Thus  understood,  no  one  would  contend,  that 
the  heirs  would  be  piu'chasers. — See  Britton  v.  Sirmney, 
3  Mer.  116  ;  BradJey  v.  Feixoto,  3  Ves.  Jr.  324  ;  Siinmonds 
V.  Sinimonds,  8  Sim.  ^2;  Elton  v,  Eason,  ]9  Ves.  73  ; 
Moore  v.  Brooks,  12  Grat.  135  ;  Kay  v.  Conner,  S  Humph. 
G33  ;  Ilooe  v.  Hooe,  13  Grat.  24-5  ;  Ewlng  v.  Slandefer, 
18  Ala.  400 ;  3Iachen  v.  Machen,  1-5  Ahi.  373  ;  1  Roper 
on  Legacii^s,  46  et  seq. ;  Elmore  v,  Mnstin,  2S  Ala.  309  ; 
11  Geo.  67. 

Holding  that  the  term  hc'irs  of  the  hody,  as  found  in  this 
will,  is  no  more  definite  than  it  woidd  be  if  it  followed  the 
creation  of  the  life-estate  in  Mrs.  Bledsoe,  I  cannot  regard. 
the  present  complainant  as  a  purchaser. 


JEMISON  vs.  S.MITH. 

[DKTINUK  ror,  SIAVES.] 

1.  Pi-ohnte  of  forcvjn  icUt ;  ne('e>i:uf'!  fiyr. — A  for<?ig!i  will  must  Ik- prm'od 
tolirive  heeii  admitted  to  piobivtc,  het'oic  a  certiticd  copy  of  it  can  bo 
recfivt'd  iis  evidence  of  title  to  perscnial  pi'(fpei'ty,  or  Ijcconic  adinissibla 
evidcuct!  under  the  act  of  congress  ai  IT'Ji). 

2.  Judivlal  notice  of  courts. — The  courts  of  this  Htat(!"  ^\\\\  t;ike  judiciivl 
notice  of  the  'acts,  that  the  proceodinj^s  of  lonrts  of  oidinary  m  a 
eister  State,  under  the  constitutioiiftl  and  slatiitoiy  ])r<)\  isioiis  in  evi- 
dence in  this  case,  are  iainentahly  loose",  and  t]i;»t  tix'tr  iriords  are 
made  up  v.'ith  peculiar  carelessnes-s;  and  will  therefore,  in  (Minstinin<;- 
the  records  of  those  fcourts,  adopt  such  a  construction  u\  t!ie  la':L;!ia,i;(; 
as  will  l»o  most  favorable  to  the  maintenance  and  rei^fiilanty  of  their 
procei'dinps,  without  supplying  wliat  is  ahsfdutely  wanting. 

3.  Probate  of  foreign  iriU  ;  ttiifficieNri/  aitd  proof  of. — A  lianscii])!  from  the 
records  of  a  court  of  oi'dinary,  in  (icorgia,  properly  certirnd  nndfr  tin; 
act  of  congress  of  17'J0;  coutaiuing  a  copy  of  a  will,  an  auidaviL  be- 
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neatli  it  by  one  of  tlin  subscriliiiig  witnesses,  pvirportino;  to  have  bcec 
made  liotore  "J.  Thigpen,  J.  P.,"  to  tlie  eftcet  '"that  he  Wlieve.s  be 
assifiiied  his  name  at  the  last  part  of  the  within  instniment  of  writiiig  ;" 
folhjwetl  by  an  entry,  stating  tiiut  B.  S.  uml  J.  S.  were  "sworn  execu- 
tors:" and  other  entries,  showing  that  the  persons  so  appointed  dis- 
charged several  execiitoiial  duties,  and  were  recognized  by  tlie  eunrt 
as  executors, — must,  under  the  constitutinn  and  laws  of  tluit  State,  as 
proved  in  tliis  case,  be  regarded  as  showing  the  probate  of  the  will, 
and  the  appointment  and  (lualitication  of  tlie  executors. 
4^  rresiniiptioii  of  prolate  from  lap-^e  of  t hue. — Authorities  cited  on  tlie 
question,  wln'ther  the  i)robate  of  a  will,  nearly  sixty  years  cdd,  would 
be  pifsnmed  from  lapse  of  time,  under  ihe  circumstances  of  this  case. 

5.  lU'luiuJiint  eridi'iice. — When;  the  pn^bate  of  a  will  is  shown  by  a  tran- 
script from  the  records  of  the  proper  couit,  duly,  certified,  otlicr  parts 
of  the  1ranscri])t,  containing  entries  I'elating  to  the  testator's  estate, 
A\hich  can  have  no  other  etb-ct  than  to  strengtlieu  the  conclusion  that 
the  will  wasudsiiitted  to  ]irol>.ite,  are  merely  redundant  evidciice;  and 
tlieir  adiiii.ssion  :is  e\idi-;icc  is.  at  most,  error  witsiuait  injury. 

6.  J(!inr:yi(ivs-  (iijHiii><t  iHtrrr-st. — 'file  di.'clarar ioiis  of  a  person  wlio  ha-  the 
pos^i-.-sioii  of  chives,  to  the  cli'i'i-t  •'that  lii'-y  liad  been  loaiiid  to  Ijini 
by  rhi-  widow  of  8.,  and  were  held  under  the  \\  ill  of  .S.,i()  lie  returned 
at  lirr  di-atli,  to  be  diviVird.  a.s  diri-crcd  by  sai-d  will,"  are  cirjuictent 
evidence  against  a  suli-{jni'(]iascr  from  him  by  sub.-'rjiu-nr  cii::tivu-t ; 
so  al.-.(i  a.re  his  decdaratiuiis,  '-fliat  there  ^s•as  a  dispute  aliniif  !!.•■  Title, 
an<l  h'_'  AMiuld  ttnly  se:i  sindi  title  as  he  got  from  tlie  sh'-ritr.  iis  he  wa.s 
inl'urirn-d  that  the  In  irs  of  S.  would  claim  them  at  the  (h-:i'"li  of  his 
wido^^•.■' 

7.  Jmoidiiuiiit  of  cjinijiaiiit. — A  comjdaint  may  be  anietided,  ('('ode, 
V  ■i4''-,j  by  striking  out  tiie  nannj  of  one  of  the  plaint ifi's, '>\  ho  waod^-ad 
at  the  commence!iie:it  of  the  sv.it. 

'■^.  M^riijii  ^)  Hupprc-iH  dcjiDs'ttioiiff  ioken  Ixfcri-  avxcad.mint  of  cor.ipluii;'. 
Tiir- ih'T  that  t!ie  C(;iii;)laint  is  amended,  after  deji'.sirior.s  li.iVi-  bei-n 
taken,  by  >tiik;ng  o.ut  the  name  of  one  of  the  jdaintiii's,  v.ho  was  <lead 
ai  Jlie  eomniei^'-ci.'ient  of  lii-'suh.is  not  a  suUicIent  ground  fir  the 
sunprr.-sio!!  of  siicli  (h-pusitions. 

9.  lU-jiiist  III' (shitr  f'l.ir  lif' .  irilh  rciiiii'(ii(n:r  ■/•/■•■r  :  I'iict'i'i'iin/ii  ;  n  }ni/i(  iiesf<. 
'•J  will  and  b^-ipn-ath  fo  U'V  Ix'lo^-eil  wilv  10!i:'abr;!i  one  ne^ro  v\-oman, 
■^nami-.l  .lane,  fci  her  her  lili--t  inie  :  t!i',-i!  i-in-.  and  all  her  inen-a.'^e  from 
tlie  it.i'.-  ■;i7,  to  be  einially  divided  ann.ni:  the  live  chihlren,  if  living 
at  ili.ii  ijnie:  ij' not,  to  i  heii- hc-irs  iawliiiiy  bcgottru  ol  fhejrliody;  ii' 
i.<  nc  smh  hiirs,  to  (le  et]u.illy  di\'i(i--d  anmng  tiiemsehes  when  the 
yonn-je-;  ehild  conies  of  a';!-;  and  alter  my  wife'^  life-time,  the  wench 
to  iw  hir.-d  'i,  stqiiifUT  her  iliildreu  ;  if  her  hilior  will  not  supixu-t  her 
ciiildi'i  :i.  tiny  niu.-t  all  ln!|.  lier,  a-,  il.cyare  to  ica})  the  property ;  and 
jny  di'-ir.-  is,  t\\:-\  t'iie  cliiidii  n  >houid  be  kept  together,  and  schooled 
np.na  ihe  hii"  njthe  in'^ru's,  until  t!:ey  come  of  ag<!  to  dennin(l  them 
■ — the  boys  a  I  t  ■venty-otie,  the  girls  at  sixteen  >earsof  age;  and  till  then, 
the  hire  to  go  io  'he  sujiiM.rt  ot  ali  t^ie  children,  both  Idaek  ami  v^•hite. 
My  desire  ii*,  that  if  any  of  t  lie  ehihhen  should  die  In  tore  it  comes  of 
si;^e,  liiey  all  siioul  1  h.ive  his  legaey  etpi.illy  divid'd  among  them; 
titjil  if  any  our  of  the  negroes  dies,  (hey  .nil  shall  make  him  eipiul  with 
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tliemselvts."  Held,  that  tliits  liiMinest  was  iio^t.  vo'nl  for  uuci'itaiuty, 
but  cruahMl  a  lil'«-c.sta(u  in  the  widow,  ^\ith  nMiiainder  over  to  suili  of 
the  ti^stator's  (ivo  children  as  nii^nht  tlioii  bo  liviii<i-,  and  t  i<'  liin  al 
(lesi'X'iHhiuts,  tlibii  ill  existence,  oftho.se  wlio  weie  dead  ;  and  ll:at  t!ie 
linutation  in  favur  of  such  lineal  de^scendants  was  not  void  for  re- 
moteness. 

AiM'KAL  from  tlic  Circuit  Court  of  Suinter. 
Tried  before  the  Hon.  William  8.  Mudd. 

This  action  was  brouyiit  l)v  James  ]].  Smith  aud  otlter.s, 
who  were  the  chihh'iui,  gniudchii(h'cn,  and  ureat-graiidciiil- 
dreu  of  Sion  Smith,  deceased,  tiiiainst  "William  li.  Jtjniisou; 
and  was  commenctxl  ou  the  l:;3lh  April,  lS-57.  The  deteud- 
ant  pleaded — 1st,  the  general  issue;  2d,  the  statute  of  lim- 
itiitions  of  six  years.  The  plaintifis  claimed  the  slaves  in 
conrroversy,  under  a  clause  in  the  will  of  their  ancestor, 
said  Sion  Smith,  deceased,  which  was  in  the  following 
words  :  "I  will  and  bequeath  to  my  beloved  wife,  Eli;ad)eth 
Smith,  one  negro  woman  named  Jane,  to  her  her  life-time  ; 
then  she,  and  till  her  increase  from  the  date  ninety-seven, 
to  be  e(pially  divided  amoLig  the  five  children,  if  li\ing  ;it 
that  time;  if  not,  to  their  heii's  Jairfidl  begotten  of  tlieir 
bod}';  if  noni!  such  heirs,  to  be  e(jually  di\ided  it  timong 
them.selves  when  the  youngest  child  comes  oi  ;tge  ;  and 
after  my  wife's  lite-tin)e,  the  wench  to  [)e  hired  to  support 
lier  children  ;  if  her  laber  will  not  sujtpoit  her  cliildren, 
they  all  nuist  help  her,  as  they  are  to  reap  the  pi'opervy  ; 
and  my  de.s^ire  is,  that  the  children  should  be  kept  togi>th<T, 
and  seh(Xjle<l  upon  the  hire  of  the  negroes,  til  tJiey  eome  of 
age  to  di'niiind  them — the  boys  tit  twenty-one,  the  girls  at 
sixteen  years  of  age  ;  and  til  then,  t'le  hire  to  go  to  tin-', 
support  of  all  the  children,  both  blkck  and  whitt'.  'Mj 
^desire  is,th;it  \i' ar//  one  of  the  ciiildi-en  siiould  die  before  it 
.  conu's  of  age,  thtit  they  all  should  have  his  legacy  eiiually 
•  divided  au.'ong  them;  and  if  (tri/  one  of  the  negroes  dies, 
they  all  shall  ntake  him  e(pnd  with  tliemseives."  Tht; 
slaves  in  eonti'ovei'sy  wen;  the  descendants  of"  the  wonhin 
,Jane,  mentioned  in  the  above-co})ied  clause  of  Sion  Smith's 
^wilhj  were  brought  to  this  State  in   JS:,^-j,  by  one  A.  M. 
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Griffin,  who  had  married  one  of  the  testator's  granddaugh- 
ters ;  were  sold  under  execution  against  said  Griffin,  and 
were  bought  at  tlie  sheriff^'s  sale  by  Claiborne  Griffin,  who, 
about  the  year  1840,  sold  them  to  the  defendant,  at  less 
than  their  full  value.  The  testator's  widow  died  in  May, 
1851. 

At  the  May  term,  1858,  (Plon.  A.  A.  Coleman  presiding,) 
the  plaintiffs  asked  leave  to  amend  their  complaint,  by 
striking  out  the  name  of  John  Jordan,  one  of  the  plaintiffs, 
who  was  proved,  by  the  depositions  then  on  file,  to  have 
been  dead  at  the  commencement  of  the  suit;  and  the  court 
allowed  the  amendment,  against  the  defendant's  objection  ; 
to  which  a  bill  of  exceptions  was  reserved  by  the  defendant. 

At  the  Xov^ember  term,  1858,  when  the  cause  was  called 
for  trial,  the  defendant  moved  to  suppress  the  depositions 
which  had  been  taken  by  the  plaintiffs  before  the  complaint 
was  amended,  as  above  stated,  because  they  were  taken 
before  the  said  amendment  was  made.  The  court  overiuled 
the  motion,  and  allowed  the  depositions  to  be  read  ;  to 
which  the  defendant  excepted. 

On  the  trial,  the  plaintiffs  offered  in  evidence  a  transcript 
from  the  records  of  the  court  of  ordinary  of  Washington 
county,  Georgia,  properly  certified  under  the  act  of  congress 
of  1790,  and  containing — 1st,  a  copy  of  the  will  of  Sion 
Smith,  deceased,  which  was  dated  the  14th  July,  1798,  and 
to  which  the  names  of  Frederick  Cooper  and  Elizabeth 
Smith  purported  to  be  subscribed  as  attesting  witnesses  ; 
9d,  an  affidavit,  of  which  the  following  is  a  copy  : 

"State  of  Georgia,    ^       Frederick   Cooper,  being  duly 

Washington  county,  j  sworn,  saith,  that  he  believes  that 
his  assigned  his  name  to  the  last  part  of  the  within  instru- 
Kieiit  of  writing.  "Fkedekick  CoorER." 

"Sworn  to,  before  me,  this  21st  day  ) 
of  March,  1799.     J.  Thigpen,  J.  P."    ) 

Beneath  tiiis  certificate  was  an  entry,  or  memorandurti, 
in  these  words :  "Britton  Smith,  Jordan  Smith,  sworn 
executors."  The  transcript  also  contained  a  "copy  of  the 
bill  of  appraisement  on  the  estate  of  Sion  Smith,  deceased,'' 
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which  was  dated  the  12th  August,  1799,  and  purported  to 
be  "certified"  by  three  "sworn  appraisers  ;"  a  "copy  of  the 
bill  of  the  sale  on  the  estate  of  Sion  Smith,"  dated  N'tveni- 
ber,  1799,  and  pin-porting  to  be  "certified  by  Britton  Smith 
and  Jordan  Smith,  executors;"  a  "copy  of  second  inventory 
and  appraisement,"  dated  the  27th  December,  1799,  and 
purporting  to  be  "certrfied  and  sworn  to,  8th  January, 
1800,"  by  Jordan  Smith,  before  "T.  Watts,  cl'k  ;"  an 
affidavit  by  Elizabetli  Smith  and  Frederick  Cooper,  taken 
by  a  justice  of  the  peace,  on  the  Sth  August,  1799,  to  the 
eftect  that  they,  "having  been  removed  by  the  inferior 
court  of  the  county  and  State  aforesaid  from  their  adminis- 
tration on  -the  estate  of  Sion  Smith,  deceased,"  "have  re- 
signed into  the  hands  of  Britton  Smith  and  Jordan  Smith, 
who  were  established  executors  to  the  last  will  and  testa- 
ment of  said  Sion  Smith,"  all  the  property  in  their  hands 
belonging  to  said  estate  ;  a  receipt,  dated  tlie  StJi  August, 
1799,  and  purporting  to  be  given  by  Britton  Smith  and 
Jordan  Smith,  "executors  to  said  estate,"  for  the  property 
delivered  to  them  by  Elizabeth  Smith  and  Frederick  Coop- 
er ;  and  several  entries,  purporting  to  show  the  annual 
income  and  expenditure  of  said  estate,  and  to  be  sworn  to 
l)y  Jordan  Smith,  before  a  justice  of  the  peace,  in  the  fol- 
lowing fbnn : 

"Book  A,  page  -37. 
"Dec.  3,  1802.  The  income  of  Sion  Smith's  estate, 

the  hire  of  four  slaves,  amounting  to $232  87 

Expenditures  of  Sion  Smith's  estate,  amounting 

to 109  93 


Services  excepted. 

Jordan  Smith,  Ex'r." 
"The  justness  of  the  above  sworn  to,  ^ 
this  7th  December,  1803,  before  me.      > 
I.  Irwin,  J.  P."    > 
The  defendant   objected   to  the  reading  of  this  entire 
transcript,  as  a  whole;    and  also  to  that  part  which  pur- 
ported to  be  a  copy  of  the  will  of  Sion  Smith,  and  to  the 
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reniaining  poitions,  sepaiately.  The  court  oveiTuU'd  each 
of  the  objections,  and  allowed  the  transcript  to  be  read  ;  to 
wl.'ich  exceptions  were  I'^servcd  ])y  the  defendant. 

Durinir  the  fnrtlier  progress  of  the  trial, the  court  allowed 
the  plaintifis  to  prove,  against  the  defendant's  objection, 
"that  A.  ]\r.  Grifiiiii,  while  he  was  in  possession  of  the 
s'aves  Judy  and  her  children,  said,  that  they  iiad  been 
loaned  to  liim  by  Sion  Smith's  widow,  and  weie  held  under 
Sion  Smith's  will,  to  be  returned  atht'r  d(-ath,  to  be  «livided 
as  directed  by  said  will;"  also,  "that  ClaiI)orne  Griflin, 
while  he  was  in  possession  of  said  slaves,  said,  that  tluire 
was  a  dispute  about  the  title,  and  lie  woidd  only  sell  siicii  a 
title  as  he  got  from  the  sherifl",  as  he  was  infornwd  that  the 
heirs  oi  Sion  Smith  would  claim  them  at  the  deaih  of  his 
widow."  To  the  admission  of  these  declarations  excep- 
tions were  reserved  by  the  defendant. 

Tiie  plaintiffs  read  in  evideiict;  the  constitution  and  sev- 
eral statutes  of  the  State  of  (Georgia,  relatini;  to  the  orizan- 
ization  and  jurisdiction  of  courts  of  ordinary,  and  abolish- 
ing estates-tail,  and  the  case  of  Jorddu  v.  Caim  ron, 
reported  iu  1-2  Geo.  Rep.  :l?67  ;  and  tlie  defendant  read  in 
evidence  the  case  of  Gran  r.  Gnti;,  i-eported  in  20  G(.'0. 
Re)).  SOI ;  all  of  ^vhicli  are  made  parts  of  the  bill  of  excep- 
tions. The  case  of  Jordan  v.  Cameron  was  a  bill  in  ehan- 
cerv,  111(^1  by  tlu;  heirs,  assignees  and  legal  repi'esentatives 
of  Sion  Smith's  five  children,  in  ISO:?,  to  recover  certain 
slaves,  who  were  ,'dleged  to  be  the  descendants  of  the  woman 
Jane;  in  which  the  court  held,  that  the  will  of  Sion  Snfitli, 
bt'iiig  nioi'e  than  fifty  years  old,  "was  admissible  as  an 
ani'icnt  paper,"  altnongh  the  pr(d)ate  was  defective.  In 
the  ci'-^e  of  Grail  v.  G'rfOf,  the  follo^\ing  points  were 
(]{'e](U'd  :  1.  In  Georgia,  it  was  the  early  |»olicy  to  abolish 
the  Ijmli.-h  law  of  entails  and  descents,  so  far  as  it  tended 
to  jtrt'st  r\'e,  undivided,  landeil  estates  in  families.  2.  A 
b('(|uc,st  of  jx'isonal  pioperty,  which  would  create  an  estate- 
tail  under  the  lltiglish  statute  dc  doni.<t,  vests  an  absolute, 
un>|uaritied  fee-simj)l«!  estate  in  the  first  taker.  3.  The  con- 
struction of  the  statute   de  donis  must  be  determined  by 
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the  English  decisions.  4.  UndtT  a  b<M|U('st  of  slaves  to  the 
testator's  two  dangliters  Jane  and  Sarah,  to  be  eciiially 
di^■id('d  b(;tvveeii  them  ;  "and  should  the  said  Jane  and 
■Sarah,  or  eitlier  of  tiieiii,  die  without  an  heir  Ix'gotten  of 
their  bodies,  then  their  part  or  parts  to  be  equally  <livided 
between  Polly  ^lorrison,  my  said  sons,  and  the  survivor," 
the  limitation  over  is  void  for  remoteness. 

Tlie  court  ehai'ged  the  jury  as  follows: 

"  1.  That  it  they  should  find  for  the  plaintiils,  the  ])lain- 
tiffs  ^\■ould  be  entitled  to  recover  reasonable  lure  fi'om  the 
death  of  Sion  Sndth's  widow,  as  shown  by  the  proof. 

"  :2.  That  rhe  bequest  of  Jane  and  her  increase,  in  the 
will  of  8ion  Smith,  to  his  widow  and  ciiildren,  and  the  heii's 
of  tli(,'ir  bodies,  was  not  void  for  uncertainty. 

"  ?).  Tliat  the  ])rovisions  of  said  will,  under  which  the 
pli'intills,  as  children,  grandchildren,  and  great-grandcliil- 
dren  of  Sion  Smith,  claim  in  this  action,  ai'e  not  void  mider 
the  laws  of  Georgia  in  evidence  ;  and  the  said  grandchil- 
dren and  irreat-iirandchildren  can  take  under  said  will. 

"  4.  That  if  they  believed  all  the  evidence  before  them, 
they  had  a  right  to  presume  that  the  said  will  was  properly 
adndtted  to  probate;  and  if  they  so  believed  and  presmned, 
the.  copies  before  them  were  evidence  of  sttid  will,  to  the 
same  etiect  that  the  original  would  be." 

The  defendant  excepted  to  eacli  of  these  chaiges ;  and 
he  now  assigns  them  as  error,  together  with  all  the  other 
rulings  of  tiie  coiut  to  which  he  reserved  exceptions. 

Turner  IlEAvrs,  for  appellant. — 1.  Section  210:3  of  the 
Code  does  not  aj)ply  to  a  case  iu-  which  one  of  several  plain- 
tills  is  dead  at  the  commencement  of  the  suit.  Such  a  suit 
is  a  nullity,  or,  at  least,  is  subject  to  be  disn^issed  when  the 
fact  is  brought  to  the  notice  of  the  court.  Terms  cannot 
be  im[)Osed  on  a  dead  man,  nor  can*he  be  compelled  to  pay 
costs. 

2.  The  depositions  taken  before  the  complaint  was 
aoiended,  ought  to  have  been  suppressed,  because  the 
ameudmcut  effected  a  substantial  change  of  parties. — llor- 
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hack  V.  Knox,  6  Barr,  377.  In  the  cases  cited  to  this  point 
for  the  appellee,  the  amendment  worked  no  change  of 
parties. 

3.  The  transcript  from  the  records  of  tlie  court  of  ordi- 
nary in  Georgia,  containing  what  purported  to  be  a  copy 
of  the  will  of  Sion  Smith,  ought  not  to  have  been  admitted. 
It  does  not  show  that  the  proof  of  the  will  was  taken  by 
the  court ;  nor  that  the  probate  of  it  was  granted  by  the 
court ;  nor  that  it  was  ordered  b}"  the  court  to  be  recorded  ; 
nor  that  letters  testamentary  were  granted  by  the  court  ; 
nor  that  any  executorial  bond  was  given  ;  nor  that  any 
settlement  by  the  executor  was  acted  on  by  the  court ;  nor, 
in  fact,  tliat  any  action  of  the  judicial  mind  was  had  on  any 
of  the  matters  therein  contained.  All  the  proceedings 
appear  to  have  been  cx-partc,  and  all  the  affidavits  to  have 
been  made  before  a  justice  of  the  peace.  Under  the  con- 
stitution and  statutes  of  Georgia,  which  were  read  in  evi- 
dence, courts  of  ordinary  are  courts  of  limited  and  special 
jurisdiction;  consequently,  the  record  must  affirmatively 
show  the  facts  necessary  to  sustain  the  jurisdiction. — 
McCartney  v.  Calhoun,  11  Ala.  110 ;  Steen  v.  Steen, 
25  Miss.  530 ;  Gunn  r.  RoweU,  27  Ala.  663  ;  Wyatt  v. 
Baji/ho,  29  Ala.  -510;  Lamar  v.  Commissioners^  Court, 
21  Ala.  772;  Commissioners^  Court  v.  Thompson,  IS  Ala, 
694.  In  Jordan  v.  Cameron,  12  Geo.  267,  the  demurrer 
admitted,  "  tliat  the  will  was  proved  and  admitted  to  record 
in  the  court  of  ordinary,  and  that  letters  testamentary  were 
issued  thereon  ;"  and  yet  the  court  expressly  say,  that  the 
will  was  not  properly  admitted  to  record,  and  was  admis- 
sible only  as  an  ancient  paper. 

4.  If  the  will  was  not  probated,  the  paper  purporting  to 
be  a  copy  ought  not  to  have  beer,  received  for  any  purpose. 
The  rule  authorizing  a  will,  more  than  thirty  years  old,  to 
be  read  in  evidence  as  an  ancient  document,  without  proof 
of  probate,  applies  only  to  wills  devising  real  estate; 
which,  in  England,  where  the  rule  originated,  pass  the 
title  to  real  estate,  without  probate  ;  but  a  will  of  person- 
alty cannot  be  received  as  evidence  of  title,  until  it  has 
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been  probated.  The  rule  applies,  moreover,  only  where 
the  original  paper  is  produced,  or  a  sufficient  predicate  is 
laid  for  the  introduction  of  secondary  evidence. — Mitchell 
V.  ^ntchcll,  3  S.  &  P.  33. 

5.  The  declarations  of  A.  M.  Griffin  were  not  explana- 
tory of  his  possession,  and  were  clearly  inadmissible. — 
Allen  n.  Prater,  30  Ala.  458  ;  Brice  v.  Lide,  30  Ala.  647  ; 
Perry  v.  Graham,  IS  Ala-.  822 ;  McBride  v.  Thompson, 
S  Ala.  650;  Ahney  v.  Kiugsland,  10  Ala.  355. 

6.  Tiie  declarations  of  Claiborne  Grriffin  were  mere  hear- 
say, and  were  equally  inadmissible. 

7.  The  defendant,  being  in  lawful  possession  of  the 
slaves,  was  not  liable  for  hire  from  the  death  of  the  tenant 
for  life,  but  only  from  the  time  a  demand  was  made,  or  from 
the  commencement  of  the  suit. — Brock  v.  Headon,  13  Ala. 
370;  Vaughn  v.  Wood,  5  Ala.  304;  Lawson  v.  Lay, 
24  Ala.  184. 

S.  The  bequest,  under  which  the  plaintiffs  claim,  is  void 
for  uncertainty.  No  sensible  construction  can  be  placed 
upon  the  words,  which  will  harmonize  all  parts  of  the 
cLuise.  The  heirs  of  the  body,  it  declares,  take  nothing, 
unless  all  the  five  children  be  dead  at  the  death  of  the 
mother;  and  if  they  all  be  dead,  and  there  be  "  none  such 
heirs,"  the  negroes  are  "  to  be  equally  divided  among 
themselves."  In  the  following  cases,  although  the  language 
was  not  more  ambiguous  or  uncertain  than  in  this  case,  the 
bequest  Wcvs  held  void  for  uncertainty  :  Hoffman  v.  Ilanhry, 
3  ]\ty.  &  K.  376;  Nocfon  v.  Illchards,  2  Beavan,  112; 
Mohun  V.  Mohun,  1  Swanst.  301  ;  Ahraliain  v.  Alman, 
1  Russell,  509  ;  Bayranx  v.  Beaux,  S  Paige,  333. 

9.  The  will  attempts  to  create  an  estate-tail,  or  a  limita- 
tion over  which  is  too  remote ;  both  of  which  are  void  in 
Georgia,  where  the  will  was  made.' — Gray  v.  Gray, 
20  Geo.  SOS;  Marbury  &  Grawford'«  Digest,  220,  §  5. 

Geo.  G.   Lyon,  contra. — 1.  Section  2403  of  the  Code 
authorizes  an  amendment  of  the  complaint,  by  striking  out 
the  name  of  a  dead  plaintiff,  equally  with  a  living  plaintiff: 
13 
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and  no  inconvenience  can  result  from  such  an  amendment. 

2.  The  motion  to  suppress  the  depositions  was  properly 
overruled. — A(jce  v.  Williams,  30  Ala.  63G;  Goldbmith, 
Forcheimcr  d^  Co.  v.  Picard,  27  Ala.  142. 

3.  The  transcript  was  pro[>erIy  certified  under  the  act  of 
congress,  and  was. competent  evidence.  That  the  copy  of 
the  will  was  properly  admitted,  see  11  Ala.  721  ;  8  Ala. 
390  ;  24  Ala.  260  ;  G  Humph.  501  ;  10  Smedes  &  Mar.  78  ; 
2  U.  S.  Digest,  234,  §§  643-45. 

4.  The  declarations  of  A.  M.  Griffin  and  Claiborne  Griffin 
were  made  while  they  were  respectively  in  possession  of 
the  negroes,  and  were  in  disparagement  of  their  title;  con- 
sequently, tliose  declarations  were  admissible  evidence 
against  the  defendant,  who  claimed  under  said  Griffins. — 
19  Ala.  722;  27  Ala.  45S,  523,  651;  2S  Ala.  552,  236; 
29  Ala.  174,  l&S,  457. 

5.  As  to  the  correctness  of  the  first  charge  given  by  the 
court,  see  12  Ala.  135  ;  23  Ala.  377;  21  Ala.  151  ;  Story 
on  Bailments,  §  414. 

6i  As  to  the  correctness  of  the  second  charge,  see 
21  Ala.  459  ;  23  Ala.  SIS  ;  25  Ala.  292. 

7.  As  to  the  correctness  of  the  third  charge,  see  same 
cases  ;  also,  18  Ala.  149;  17  Ala.  62  ;  7  Ala.  246  ;  2  Jar. 
on  Wills,  51,  note  1 ;  3  Porter,  452. 

8.  As'to  the  correctness  of  the  fourth  charge,  see  GantVs 
Advi'r  V.  Fhillips,  23  Ala.  275,  and  cases  there  cited. 

A.  J.  WALKER,  C.  J.— If  the  will  of  Sion  Smith  was 
not  admitted  to  probate,  it  follows,  that  it  cannot  be  read 
as  evidence  of  title  to  personal  property,  and  that  a  copy  of 
it  cannot  be  certified,  so  as  to  become  evidence  under  the 
act  of  congress  of  1790.  It  is,  therefore,  a  very  important 
question,  whether  the  transcript  of  the  court  of  ordinary  for 
Washington  county,  Georgia,  .shows  that  there  was  a  pro- 
bate of  the  will.  All  that  we  find  in  the  transcript,  bear- 
ing upon  this  point,  is  an  affidavit  by  one  of  the  subscrib- 
ing witnesses,  that  "  he  believes  that  he  assigned  his  name 
at  the  last  part  of  the  within  instrument  of  writing,"  taken 
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betbrc  "  J.  Thigpen,  J.  P.  ;"  and  following  the  affidavit, -an 
entry  that  the  executors  were  sworn.  The  record  also 
shows,  that  the  executors  discliarged  several  of  the  duties 
of  the  executorial  trust,  and  were  recognized  as  executors 
by  the  court. 

[2,]  We  must  judicially  know,  that  the  proceedings  of 
courts  of  the  grade  and  jurisdiction  of  the  court  ot  ordinary 
in  Georgia,  as  indicated  by  the  constitution  and  laws  of  the 
State  in  evidence  in  this- -case,  are  lamentably  loose,  and 
that  tlieir  records  are  made  up  with  peculiar  carelessness. 
It  is  the  duty  of  courts,  in  which  the  validity  of  such  ;pro-" 
ceedings  is  assailed,  to  construe  the  language  used  in  a  light 
as  favorable  to  their  maintenance  as  it  will  admit,  without 
\)ndertaking  to  su[)ply  that  which  is  absolutely  wanting. —  - 
Klnfi  V.  Kent,  '31  Ala.  542. 

[3.]  In  the  probate  of  wills,  there  is  but  little  formality. 
It    seems  that    there  was,   under  the    ecclesiastical  law,, 
ijo  formal    announcement  of   the  judgment  of  the    court 
upon    the  sufficiency  of  tlie  proof;    but  the  proof  made' 
was  endorsed  upon  the  will,  and  letters  testamentary  issued  . 
to   the  executors. — 2  Swinburn  on  Wills,  800  ;  1  Williame- 
on  Lx.   239;    Dayton  on    Surrogates,  194;    Slaughter  v.- 
Cunnlmjliam,  24  Ala.  2G0.     It  is  not  shown  to  us,  that,  at  • 
the   time   when  the  will    now  under    consideratioxi'  was 
recorded,  there   was  any   law  in   Georgia,  requiring  any 
greater  jtarticularitv-    Indeed,  the  exemplification  of  a  w^ill, 
with  no  gieater  evidence  of  probate,  was  by  this  court,  in 
SluugJifer  V,   Cimniufjham,  supra,   held  admissible  in  evi- 
dence, upon  certificates  pursuant  to  the  act  of  congress  of 
1790.      The    only    manifestation  of  the  judgment  of  the 
court   upon    the  sufhciency  of  the  proof,  which  seems  to 
have  been  in  practice  given,  where  greater  formality  was 
not  exacted  by.  the  statute,  was  the  letters  testamentary, 
and  the  recording  of  the  instrument.     We  accordingly  find 
the  expressions  probate   ami   letters  testamentary  used  as 
convertible   terms. — 1  Williams  on  Ex.  239;    Dayton  on 
Sur.   194;    1   Jar.   on  Wills,  214,  chap.  ix.  <^  1  ;  King  v. 
Netlierseal,  4  Term,  '258.      In  the  case  of  Lay  v.  Kennedy ^ 
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(1  Watts  &  Ser.  39G,)  there  was  no  judgment  as  to  tlie  suf- 
liciency  of  the  proof;  and  the  court  said:  "Although 
there  is  no  formal  decree,  that  the  proof  of  the  will  was 
deemed  good ;  3'et  that  the  will  was  admitted  to  probate 
we  cannot  doubt,  as  otherwise  the  grant  of  the  letters  of 
administration  would  be  preposterous  and  absurd."  It  is 
thus  evident,  from  the  practice  in  the  proving  of  wills, 
from  the  manner  in  which  the  terms  probate  and  letters  of 
administration  are  used,  and  from  xhe  very  nature  of  the 
acts  themselves,  thai;  the  court,  in  spreading  the  will  upon 
the  record,  and  granting  to  the  executors  authority  to  exe- 
cute it,  does  assert  the  establishment  of  the  will  in  its 
judgment.  "We  think,  therefore,  that  the  record,  upon  a 
fair  construction,  must  be  regarded  as  asserting  the  appoint- 
ment and  qualification  of  the  executors,  and  that  the  will 
was  put  upon  the  record  ;  and  these  facts  involve  in  them- 
selves an  assertion  of  the  probate  of  the  will. 

The  sufficiency  of  the  proof  was  a  rpiestion  for  the  court 
which  took  the  probate,  and  its  decision  cannot  be  collat- 
erally assailed.  It  is,  therefore,  not  important  for  us  to 
inquire,  whether  the  afiidavit  in  the  record  should  l)e  in- 
tended to  be  the  only  proof  ujion  which  the  court  acted,  or 
whether  it  was  sufficient. 

[4.]  The  view  of  the  subject  which  we  have  taken,  also 
renders  it  unnecessary  for  us  to  inquire,  whether,  from 
lapse  of  time,  the  probate  could  be  presumed,  under  the 
circumstances  shown  ;  but  upon  that  point  we  subjoin  a 
list  of  authorities,  which  pertain  to  the  question,  whether 
such  presumption  might  be  drawn  :  Jordan  v.  Cameron, 
12  Georgia,  2G7  ;  Calcert  v.  Fitzgerald.,  Littell's  Sel.  Cas. 
'i8S-:3!)2;  Battle  v.  IIoUci/,  G  Greenleaf,  14-5;  Giddlugs  v. 
SniitJi,  1-3  Verm.  344  ;  JIcArfhiir  v.  Carrie,  32  Ala.  7-5,  and 
cases  cited. 

[o.]  The  other  parts  of  the  Georgia  record,  besides  the 
will,  affidavit,  and  ap[iointment  of  executors,  could  have 
had  no  other  etTect,  than  to  support  the  conclusion  that  the 
will  was  admitted  to  probate ;  and  there  could  be  no  injury 
from  their  admission  hi  evidence. 
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[6.]  Tlie  declarations  of  A.  M.  Griffin  and  Claiborne 
Griffin  were  admissible  in  evidence.  They  were  the  declar- 
ations of  persons,  under  whom  the  defendant  held,  adverse 
to  tlieir  interest ;  and  were  relevant,  because  they  contrib- 
uted to  tlie  identification  of  the  property,  if  for  no  other 
reason. 

[7-S.]  Tlie  two  points  made  by  the  appellant,  that  the 
court  had  no  authority  to  allow  an  amendment,  by  striking 
out  tlie  name  of  a  plaintiff  wlio  was  dead  at  thecommence-- 
ment  cf  tlie  suit,  and  that  depositions  taken  before  the 
amendment  should  have  been  suppressed,  are  alike  unmain- 
tainable. Tlie  statute  authorizes  the  making  of  amend- 
ments, by  striking  out  the  names  of  parties  ;  and  we  can 
perceive  no  reason  for  restricting  the  authority  to  cases 
where  the  party  Vwis  living  at  the  commencement  of  tlie 
8uit.  As  the  amendment  did  not  vary  the  issue,  or  render 
the  testimony  mapplicable,  and  there  was  nothing  in  the 
fact  that  the  deposition  was  taken  before  the  amendment 
calculated  to  injure  the  defendant,  neither  justice,  nor  any 
rule  of  practice  known  to  us,  required  that  the  depositions 
should  be  suppressed. — Goldsmith  v.  Plcard,  27  Ala.  142  ; 
A(/ce  V.  WiUiams,  30  Ala.  636. 

[9.]  We  cannot  agree  that  the  clause  of  the  will,  under 
which  the  plaintiffs  claim,  is  void  for  uncertainty.  "In 
order  to  avoid  a  will  for  uncertainty,  it  must  be  incapable 
of  any  clear  meaning." — Mason  v.  Robinson^  2  Sim.  &  Stu. 
295.  Such  is  not  the  character  of  the  item  of  the  will 
which  we  are  called  upon  to  construe.  We  tiiink  we  take 
uo  undue  liberty  witli  the  words,  when  we  interpret  it  as 
creating  a  life-estate  in  the  widow,  witii  remainder  to  the 
five  children  of  the  testator,  if  living  at  her  death ;  and 
if  any  of  the  five  children  should  die  before  the  death  of 
the  widow,  then  to  such  of  the  five  children  as  might  be 
living  at  that  time,  and  the  then  existing  heirs  of  the  body 
of  such  ;is  might  be  dead;  and  if  any  of  the  five  children 
should  die  before  the  death  of  the  widow,  and  leave  no 
descendants,  then  to  the  surviving  children.  The  exigency 
of  this  case  does  not  require  us  to  extend  our  construction 
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farther.  It  is  unnecessary  for  us  to  inquire  into  the  eiiect 
of  the  provi>ion,  "that  if  any  one  of  the  children  should 
die  betore  it  comes  of  age,  that  they  all  should  have  his 
legacy  divided  among  them."  It  does  nfot  appear  that  any 
of  the  children  died  before  coming  of  age.  It  is  manifest, 
however,  that  the  operation  of  this  clause  would  be  per- 
fectly consistent  with  that  of  the  previous  item,  except  in 
the  single  contingency  of  some  of  the  chiMren  dying  under 
age  leaving  issue.  Whether,  in  that  contingoricy,  such  a  con- 
struction could  have  been  adopted  as  woiild  have  reconciled 
the  two  clauses,  it  is  unnecessary  to  intjuire.  The  phrase 
heirs  of  the  body  is  shown  by  tiie  context  to  have  been  used 
in  the  sense  of  lineal  descendants  living  at  the  death  of  the 
tenant  for  life,  or  at  the  time  when  the  youngest  child 
should  come  of  age. — Powell  v.  Glenn,  21  Ak.  458  ;  Wil- 
liams v.  Graves,  17  Ala.  02  ;  Flinn  n^.  Davis,  18  Ala.  132  ; 
Bell  V.  Hogan,  1  St.  oSG.  The  limitation  over  upon  failur<i 
of  heirs  of  the  body  was,  tliO'efore,  not  too  reniott; ;  and 
the  pt'rsons  who,  at  the  designated  tinie,  answered  to  the 
legal  description  of  heirs  of  the  body,  would  take  in  default 
of  such  of  the  testator's  five  children  as  might  not  then  be 
living. — Shaclieford  v.  Bnllocli,  ;^4  Ahu.  418  ;  2  Jar.  oc, 
•Wills,  3-17. 

Judiiment  affirmed. 


MARTIN  vs.  REb:D. 

[action  ox  IMiOMIS-SOKV  NOT]i,  AGAIXST  :NJAKi;it ] 

I.  I'liUdilit  of  coiitrarl  made  willi  ulnrc. — A  jtrouiis-^ory  note,  jjiliveii  to  a 
.slave,  lor  money  liorrowi'd  IVoiu  liiiii  by  a  wliitc  xiiui,  is  V()i<l,  and  will 
iiul  KU}H)«)rt  an  action. 

Ai'i'KAL  from  the  Circuit  Court  of  liu.ssell. 
Tried  before  the  Hon.  KonKKT  Doigukkty. 
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This  action  was  brought   by  John  M.  C.  Reed,  against 
"W.  B.  Martin,  and  was  founded  on  the  defendant's  prom- 
issory note  tor  $58,   dated  the   14th  January,  1856,   and 
payable  on  the  lith  January,  1857.     The  complaint  was 
'in  the  form  prescribed  by  the  Code,  (page  551,)   for  an 
•action  on   a  promissory  note  "by  payee  against  maker." 
The  defendant  fih;d  two  pleas,  the  second  of  which  was  in 
these  words  :     "For  answer  to  the  said  complaint,  the  de- 
fcmdant'Says,  that  said  promissory  note,  which  is  the  foun- 
dation of  this  suit,  was  given  to  Henry,  a  slave  of  John 
Godwin,  deceased,   for  money  borrowed  from  said  Henry; 
'that  plaintiff"obtained  said  note  from  said  H en r}^  by  transfer 
x)f  said  Henry  ;  that  said   Henry  acted  and  contracted  for 
himself,  and  that  his  transfer  to  plaintiff  was  void  ;  where- 
fore defendant  says,  that  plaintiff  ought   not  to  recover  in 
this  action,"     The  circuit  court  sustained   a  demurrer  to 
this  plea,  and  its  judgment  on  the  dtMnurrer  is  now  assigned 
^s  error. 

L.  W.  'Martin,  for  the  appellant,  cited  Stanley  v.  Nelson, 
•28  Ala.  .514;  Tamils  v.  Doe  (l.  SL  Cyrc,  21  Ala.  454; 
^Shanld'm  v.  Johnson,  9  Ala.  271  ;  Brandon  v.  Bank  of 
Hunisdlle,  1  Stewart,  320  ;  Code,  "^  10 IS. 

Philips  &  Weems,  rontra. — The  law  presumes,  that 
money  in  the  possession  of  a  slave  belongs  to  his  master, 
and  tiiat  all  transfers,  &c.,  are  made  by  and  with  the  con- 
sent of  the  master;  and  the  plea  does  not  sf.ate  facts  which 
negative  this  presumption. 

STONE,  J. — The  status  of  a  slave,  under  our  laws,  is 
one  of  entire  abnegation  of  civil  capacity.  He  can  neither 
make  nor  receive  a  binding  promise.  He  has  no  authority 
to  own  any  thing  of  value,  nor  can  he  convey  a  valuable 
thing  to  another.  Hence,  he  cannot,  of  himself,  give  a 
consideration,  "valuable  in  the  law,"  which  consideration  is 
necessary  to  uphold  an  executory  proipise;  and  indeed, 
"any  person  who  sells  to,  or  buys  or  receives  from  any  slave. 
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any  article  or  commodity  of  any  kind  or  description,  [other 
than  vinous  or  spirituous  liquors,]  without  tlie  consent  of 
the  master,  owner,  or  overseer  of  such  slave,  verbally  or 
in  writing,  expressing  the  articles,"  &c.,  is  guilty  of  a  mis- 
demeanor.— Code,  '^  3285.  Vinous  and  spirituous  liquors 
had  been  provided  for  in  a  previous  section. — Code,  "^  3283. 
Money  received  from  a  slave  comes  within  section  3285. 
We  have,  then,  the  case  of  a  slav^e,  who  could  not  be  the 
owner  of  money,  but  holding  money,  which,  in  the  law, 
was  the  property  of  his  master,  {Wehb  v.  Kelly,  at  the 
present  term,)  having  no  civil  capacity  to  part  with  that 
money,  or  to  receive  a  promise  to  repay  the  same,  but  who 
does  part  with  it  to  a  white  person, — the  latter,  in  the  act 
of  receiving  it,  committing  an  indictable  offense  under  our 
penal  statutes.  Nay  more  :  Mr.  Martin,  in  receiving  the 
money  from  the  slave,  and  retaining  it,  subjected  himself 
to  an  action  at  the  suit  of  Mr.  Godwin,  for  money  had  and 
received. — Brandon  v.  Hantscille  Banlc,  1  Stew.  341.  Can 
a  right  of  action  be  based  on  such  a  promise  as  this  ? 

In  the  leading  case  of  Fahle  v.  Brown,  (2  Hill's  Ch.  397,) 
the  court  of  appeals  of  South  Carolina — Ch.  Harper  deliv- 
ering the  opinion — ruled,  that  "an  executory  contract,  made 
with  a  slave,  cannot  be  enforced.  No  action  could  be  main- 
tained on  a  bond  or  note  2;iven  to  a  slave.  Neither  master 
nor  slave  could  maintain  an  action,"  &c.  In  the  case  of 
Grcgfj  V.  Thompson,  (2  Const.  Eep.  330,)  the  suit  was 
brougiit  by  tlie  master,  on  a  note  payable  to  his  slave. 
The  court  decided,  that  the  action  could  not  be  maintained. 
Sue,  also,  Cobb  on  Slavery,  >^  2GS. 

Thi;  dufenst;  set  up  in  the  second  plea,  if  proved,  will 
biir  all  action  on  tlie  note  in  suit  ;  and  the  circuit  court 
errt'd  in  sustaining  the  demurrer  to  it. 

Reversed  and  remanded. 
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^lEAHER  vs.  COX,  BRAINARD  &  CO. 

[bill  in  equity  I"0U  dissolution   and   SKTTLKMKNT   of  PAKTNKJiSnil'.] 

1.  When  equity  will  decree  dissolKfion  of  partncmhip. — A]tbon;j;h  tho 
flefoiulants  may  not  have  coniniitt.e<l  sucli  acts  of  luisconducr,  orheeu 
guilty  of  such  willful  violation  of  the  tenns  of  the  contract,  as  would 
authorize  a  court  of  e«iuity  to  decree  a  dissolution  of  th(!  partutT.ship 
lor  that  cause ;  yet  a  dissolution  will  be  decreed,  wh(;re  it  a|ij)car9 
that  they  refuse  to  cairy  out  one  of  the  terms  of  the  articles  of  juirt- 
nership,  and  insist  that,  in  order  to  conduct  the  i)artnersliip  business 
successfully,  that  sti})ulation  must  l>e  eilher  changed  or  disregarded; 
that  they  have  refused  to  correspond  with  the  complainants,  on  nuit- 
ters  connected  with  the  partnership  business;  that  the  state  of  feel- 
ing between  tlie  parties  justilies  the  apprehension,  that  the  joint 
business  can  be  no  longer  ])rosecuted  to  the  mutual  advantage  of  all 
the  ])artners;  that  there  is  no  partnership  pro]>erty  ^^•llich  might  bo 
eacriticed  by  a  sab;,  and  that  a  dissolution  would  n(jt  probably  inflict 
any  material  injury  on  either  party. 

2.  JurisdieiioH  of  cqidti),  in  Hueh  cane,  not  affected  bi/  stipnJalion  j.'roridinj 
for  reference  to  arbitration. — A  stipulation  in  articles  of  parlnershi]), 
j)r()\idiiig  for  a  submission  to  arbitration  of  all  nuitters  of  controversy 
which  may  arise  among  the  partners,  does  not  take  away  the  jurisdic- 
tion of  equity  to  decree  a  dissolution. 

3.  Jdmififiion  of  dciv partners. — New  members  cannot  be  introduced  into 
an  existing  paitnersliij),  even  by  a  majority  of  the  partners,  without 
the  consent  of  the  others;  yet,  if  the  others  recognize  and  treat  the 
new  nunubers  as  partners,  and  continue  the  l)usiuess  with  them  uniler 
the  original  articles,  this  is  sufficient  to  make  them  partners,  and  to 
remlt'r  the  origiiuil  articles  operative  as  between  them. 

4.  IVhat  conHtitutcH  partnerHliip. — A  contract  between  two  steamboat 
companies,  engaged  in  cauying  passengers  and  freight  between  ?iloiit- 
gonuiry,  Jlobile  and  New  Orleans,  by  which  it  w;is  stipulated,  that 
eacli  company  should  furnish  a  specified  numl)er  of  boats,  of  which 
the  resjiective  owners  should  retain  the  j^roperty  and  assume  the  lisk  ; 
that  all  losses,  injuries,  and  damag(!S,  caused  to  third  persons  or  their 
pro])erty,  whether  by  acciilent.  negligence,  want  of  skill,  or  other 
cause,  should  be  borne  solely  by  the  owners  of  the  boat  causing  oi 
BU^jtaining  such  loss  or  danuige  ;  that  the  com])ensation  of  agents,  at 
specified  points,  to  attend  to  the  joint  business,  and  all  losses  paid  for 
injuries  and  damages  on  cotton  slii[ipetl  from  the  river  above  tlu'ough 
to  New  Orleans,  shouhl  be  a  charge  against  the  joint  fund,  and  bo 
borne  by  the  ]iarties  according  to  their  respective  interests;  that  the 
proceeds  and  earnings  of  each  boat,  deducting  therefrom  the  ruiniing 
exj^'uses,  should  be  ascertained  monthly,  aiul  be  divided  between  tho 
parties  in  proportion  to  the  number  of  boats  I'm nislied  by  tlicm  re- 
spectively;  that   uniform   piic^s  should  be  cs^ablished,  and   tlimugli 
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tickets  be  good  on  all  the  boats ;  and  that  neither  party  should  be 
interested  in  any  other  boat  running  on  the  same  route,  or  make  any 
private  contract  for  his  own  advantage,  which  might  be  injurious  to 
the  others, — constitutes  the  parties  partners  inter  sese. 

Appeal  from  the  Chancery  Court  ut  Mobile. 
Heard  before  the  Hon.  M.  J.  Saffold. 

On  the  7th  July,  1S58,  Cox,  Brainftrd  &  Co.,  (a  firm 
composed  of  Henry  L.  Jayne,  F.  M.  Johnson,  and  W.  F. 
James.)  J.  M.  &  T.  Meaher,  (a  firm  composed  of  James  M. 
Meaher  and  Timothy  Meaher,)  Byrnes  Meaher  and  Stewart 
Cayce,  all  of  whom  were  then  engaged  in  running  steam- 
boats on  the  Alabama  river,  carrying  passengers  and  freight 
between  Montgomery,  Mobile  and  New  Orleans,  entered 
into  a  contract,  of  which  the  following  is  a  copy : 

"Articles  of  agreement,  made  and  entered  into  at  Mobile, 
this  7th  July,  A.  D.  1S5S,  by  and  between  the  firm  of  Cox, 
Brainard  a;  Co.,  of  the  first  part,  and  the  firm  of  J.  M.  & 
T.  Meaher,  Byrnes  Meaher  and  Stewart  Cayce,  of  the  sec- 
ond jiart,  all  of  the  city  of  Mobile,  tcihiess,  that  the  said 
parties,  each  being  owneis  of  steamboats  employed  in  car- 
rying fi-eight.  and  passengers  to  and  from  Mobile,  have 
agreed  to  employ  and  run  steamboats  in  the  trade  of  the 
Alal)ama  river,  and  to  New  Orleans,  in  concert  ;  each  party 
to  furnish,  properly  e([uipped  and  fit  for  service,  at  their 
own  cost  and  expense  I'espectively,  a  certain  number  of 
boats,  as  agreed  between  them,  and  to  divide  between 
them,  in  certain  proportions,  tlie  net  proceeds  of  their 
freiirlit,  passage-money,  and  otiier  earnings,  as  they  may 
accrue,  after  satisfyiiit?  their  running  expenses.  Wliere- 
upon,  to  acco!n[)lish  said  object,  the  said  parties  have  con- 
tracted, agreed,  and  mutually  stipulated  with  each  other, 
us  follows  :" 

(The  first  three  clauses  provide,  that  Cox,  Brainard  & 
Co.  shall  furnish  ten,  .'in<l  tht3  other  parties  two  steamboats, 
which  are  sp«'cifie(l  liy  name,  and  a  particular  part  of  the 
business  allotted  to  each. — souk;  to  run  between  ^Mobile 
and  New  Orleans,  and   others,  between   Mobile  and  Mont- 
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:  goiiiery  ;  some  during  the  winter  season,  or  liigli  water, 
and  others  during  the  summer  season.) 

"4.  It  is  further  mutually  agreed  between  the  parties, 
that  each  of  them  shall,  during  tlie  continuance  of  this 
agreement,  constantly  keep  ready  provided,  equipped  and 
fit  lor  service,  tiieir  pro[>ortion  of  bctatsas  hertiinatter  stip- 
ulated, so  that  they  may  perform  tiie  service  required  of 
them  ;  and,  in  the  event  of  the  h)>;s  or  disabling  of  any  of 
said  boats,  they  shall  be  replaced,  wlmw  wanted,  by  the 
pro])er  party,  by  others  fit  for  the  service,  as  near  as  may 
be. 

"5.  It  is -also  agreed,  that  the  said  several  boats  shall  be~ 
and  remain  the  property  of  each  of  the  parties  respect- 
ively, as  heretofore  ;  tliat  they  siiall  continue  t!>  be  the 
owners  of  said  boats,  ai;d  they  simll  be  at  the  risis.  of  tlieir 
-res2)ective  owners  in  all  thinirs.  All  repairs,  such  as  are 
usually  made  by  the  crews  of  the  boats  while  in  use, 
causing  no  delay  in  the  running  of  the  l)oats,  shall  be 
made  by  their  crews  res[>ectivt!!y  ;  but  no  d>''ay  shall  be 
allowed,  to  the  end  that  repairs  msy  bt;  made  by  the  crews; 
and  where  repairs  are  needed;  they  slialt  be  pi-om})tly  made, 
by  jH-o}>er  workmen,  employed  aivl  jiaid  by  ilw  owiuts  of 
the  respective  boats  at  tluiii'  own  cost  and  charges,  so  that 
no  delay  shall  occur,  but  that  the  l)oars  shall  be  [)romptly 
■fitt>'d  to  peifoim  their  servic<»  ;  and  if  any  boat  be  so  dis- 
abled that  the- necessary  time  lor  re[»;iirs  woidd  cause  the 
loss  of  more  than  one  trip,  tiien  the  pi'oper  party  shall  fur- 

■  "nisli  another  boat,  capitble  to  [MMioiin  the  service,  in  th« 
stead  of  the  disabled  l):Kit ;  and  if  the  need  of  ri'pai rs,  in 
•any  case,  shall  cause  the  loss  of  a  trip  of  any  boar,  then 
the  expenses  of  said  l>xit,  during  the  time  lost,  shall  be  at 

,  the  cliai'ge  of  tlie  owntr. 

•  "G.  All  losses,  injui'ies,  aud  damage,  either  to  the  vessel, 

■  -cargo,  ci'ew,  or  ])asseiigers,  or  to  third  persons,  whether 
caused  ]>y  accident,  negligence,  want  ol'  skdl,  or  otherwise, 
shall  be  at  the  sole  charge  of  the  owner  of  the  boat  causing 

:  or  sustaining  the  loss  ;  and  the   other   [)arty   shall    not   bo 
.  chargeable,  nor  called  on,    nor  be  responsible  for  any  siieh 
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loss,  in  any  manner,  either  to  the  other  party,  or  to  third 
parties;  and  each  party  shall  answer  exclusively  for  all 
losses,  and  bear  tlie  same,  and  eacli  party  shall  be  exclu- 
sively responsible  for  its  own  officers  and  servants. 

"7.  It  is  furthermore  agreed,  that  the  total  amount  of 
the  proceeds  and  earnings  arising  from  the  use  of  said 
steandjoats  shall  be  ascertained  and  divided  monthly  be- 
tween the  said  two  parties,  and  paid  over  to  them  respect- 
ively— say  to  Cox,  Brainard  &  Co.  four-fiftlis,  and  to  the 
said  Meahers  and  Cayce  (the  said  parties  of  the  second 
part)  one-fjftli  ;  that  correct  and  full  accounts  shall  be  kept 
by  each  boat  of  its  receipts  and  expenditures,  and  of  all 
its  business,  and  that  each  partv  shall  account  to  tiie  other 
of  all  its  l)usinoss  concernin2r  the  subject-matter  of  this 
contract ;  that  notliiuG:  shall  be  charged,  l)ut  the  actual 
expenses  of  the  running  department  of  said  boats,  exclu- 
sive of  the  repairs,  value  of  the  use  of  the  boats,  insurance, 
taxes,  &c.;  the  amount  to  be  divided  to  l)e  stated  l)y  com- 
puting the  earnings,  aud  deducting  therefrom  the  wages, 
provisions,  wood,  supplies,  and  all  daily  expenditures  prop- 
erly belonging  to  the  running  of  the  boats  for  the  time 
bciuir.  All  bills  paid  nuist  be  filed,  and  proper  vouchers 
taken,  in  every  instance,  for  money  paid  ;  whicli,  together 
with  tlie  cash  and  an  account  thereof,  with  the  l)ooks  in 
e'Niiianation,  shall  be  retm'ncd  at  tlie  end  of  every  trip,  to 
tiif!  respective;  offices  ki  j\Iobile  of  eacli  of  tlie  parties,  for 
tlie  examination  of  the  other  party  ;  and  monthly  settle- 
ments bcTweeu  the  parties  sliall  be  made,  and  divisions  of 
the  proceeds,  as  aforesaid. 

"^.  It  is  a'jreed,  tliat  the  prices  of  fr<'ight,  passage,  Sec, 
sliall  lie  uiiiloiin  on  all  the  boats,  as  fixed  by  the  parties 
froii!  time  to  tiiiit'  ;  and  that  through  tickets  shall  be  good 
on  all  th<' boats ;  and  that  no  })iivat(!  contracts  shall  be 
niad(>  by  either  jiarty,  coiiti-ary  to  the  meaning  and  true 
spirit  ol  tins  agrccincnt,  iioi-  exclusivelv  beneficial  to  either, 
nor  injurious  to  eiiher  ;  but  both  shall,  in  good  faith,  so  act 
as  to  promote  the  joint  advantage,  in  a  s.»irit  of  fiii'ness 
uud  (Mpialicy  of  right. 
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"  9.  It  is  expressly  stipulated,  that,  during  the  contin- 
uance of  this  contract,  neither  party  shall,  under  any  pre- 
tense, run,  or  be  interested,  directly  or  indirectly,  in  the 
running  of  any  other  boat  or  boats  on  the  Alabama  'iver, 
or  between  Mobile  and  New  Orleans  ;  the  profits  of  all 
said  trade  being  for  the  joint  account,  under  tiiis  agree- 
ment, as  herein  stipulated. 

"  JO.  It  is  mutually  understood,  that  the  salaries  or  com- 
pensation of  agents  to  promote  the  joint  business,  at  Mont- 
gomery, Selma  and  New  Orleans,  being  for  the  joint  ben- 
efit of  both  parties,  shall  be  allowed  as  a  charge,  and  paid 
out  of  the  irross  earninirs  of  the  boats,  as  a  charge  acrainst 
the  joint  fund. 

"11.  It  is  further  understood  and  agreed,  that  the  days 
of  departure  of  tiie  boats  of  the  parties  of  the  second  part, 
while  this  contract  lasts,  shall  be  Sundays  and  Mondays, 
unless  changed  and  otherwise  arranged  by  the  consent  of 
the  parties  to  this  contract. 

"  12.  The  parties  respectively  agree,  that  each  shall 
account  to  third  parties,  for  all  lost  freight,  and  also 
to  ^^ach  other  for  the  freight  money ;  and  that,  at  the 
expiration  of  each  year  of  the  duration  of  this  agreement, 
each  party  shall  assume,  as  cash,  all  debts  due  to  each  boat 
respectively,  and  account  for  the  amounts  thereof  to  the 
other  party,  as  if  collected. 

"  13.  It  is  furthermore  the  agreement  of  the  parties,  that 
all  ([uestions  which  may  arise,  as  to  the  conducting  of  the 
business,  under  this  agreement,  shall  be  discussed  and  settled 
by  consultation,  by  a  cotnmittee  of  two  persons,  (one  of 
whom  shall  be  named  by  each  paiiy,)  who  shall  determine 
the  same;  and  each  partv  shall  annually  nominate  a  per- 
son to  act  on  said  committee,  and,  in  case  of  absence  or 
sickness,  each  party  shall  be  at  liberty  to  appoint  a  substi- 
tute ;  and  in  case  of  a  difference  of  opinion  between  them 
or  their  substitutes,  and  disagreements  shall  arise,  then  they 
shall  call  in  a  third  person,  selected  by  them  jointly,  who 
{•hall  detemiine  the  point  or  points  to  be  settled. 

"  14.  It  is  agreed,  that  the  books  of  all  the  boats,  and 
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all  accounts,  vouclieip!,  and  papers,  shall  be  investigated, 
examined  and  audited  bv  a  committee  of  two  persons,  one 
of  whom  shall  be  nominated  and  selected  by  each  }>arty 
from  time  to  time,  and  so  often  as  needed,  who  shall  make 
np  the  accounts  for  division  nnder  this  contract;  and  that 
the  books  ai)d  papers  shall,  at  all  times,  be  subject  to  the 
inspection  and  examination  of  the  said  Cox,  Brainard  & 
Co.,  ]\[eahers,  and  Cayce. 

"lo.  It  is  further  agreed,   that  incase  the  parties  shall 
hereafter  deem  it  to  be  for  their  mutual  advantage  and  in-- 
terest  to  increase  the  number  of  steamboats  to  be  used  and 
run  on  the  river  or  lake,  then  each  party  shall  furnish  boats- 
in  the  same  pro[)ortion  as  under  the  present  stipulations. 

"  1(>.  It  is  ;igiecd,  tliat  the  compensation  of  the  ex.imin- 
ing  and  auditing  connnittee,  and  also  all  losses  paid  for-- 
injuries  and  (lan.'age  on  cotton  shipped  from  the  river  ii^ove 
through  to  New  Orleans,  shall  be  charged  to  the  general 
expetise  account,  so  that  the  charge  shall  be  borne  by  the 
parties  accf>rdingto  their  respective  interests. 

"  ]  7.  This  agreement  is  to  commence  on  the  ■'Sth  July, 
ISoS,  and  to  continue  until  the  30th  June,  1SC8,  (iiniad- 
ing  botli  days.)  unltss  either  party  should  conclmK'  lo  sell 
out  and  al)an(lon  the  business;  tlu^n  the  other  party  -iiall 
have  tJie  preference  and  light  to  purchase  the  interest  .-o  to 
be  sold,  at  the  }»rice  and  terms  winch  may  be  ofhrrd  for 
tlje  same  by  others,  and  at  whi(di  such  party  may  he  will- 
ing ta-S('ll. 

"In  witness  whereof,"  &:c. 

(Signed  by  each  firm,  and  by  each  paitner  individually.) 

On  tiie  7th,  Jjmunry,  fSGO,  F.  M.  Johnson,  Robert  Otis 
and  Closes  A\'aring,  as  partners  composing  the  firm  of  Cox, 
Jlrainard  S:  Co.,  "and  as  trustees  managing  the  business  of 
said  firm,"  filed  their  bill  in  equity  against  James  M. 
Meah(M-,  Timothy  ]\Ie;iher,  Byrnes  IVIealier,  and  Stewart 
Cayce;  a.skinur  a  dissolution  of  the  })artnership  formed  un- 
der the  ;nticl«s  above  copied,  and  a  settlement  of  the  part- 
uership  accounts.     The   complainants   alleged,   that   said 
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partjiersliip  went  into  operation,  under  said  articles,  at  the 
time  therein   provided;  that  Henry  L.  Jayne  afterwards 
died,  and  William  F.  James  withdrew  from  the  firm  of  Cox, 
Brainard  &  Co.;  that  on  the  1st  July,  lSo9,  complainants 
were  appointed  trustees  to  manage  the  business  of  Cox, 
Brainard  &  Co.,  and,   as   the  active  partners  of  said  firm, 
were  vested   with   all  their  rights  and  interest   under  tlie 
said  contract  with  the  defendants,  and  thenceforward  con- 
tinued to  carry  on  the  said  partnership  jointly  with  them  ; 
t4iat  an  auditing  convmittee  was  appointed,  as  provided  in 
stiid  articles,  who  stated  the  accounts  of  the  parties,  not  for 
exact  periods  of  one  month,   as  therein  provided,  ("since 
that  was  foimd  inconvenient  in  practice,  as  the  month  would 
often  expire  while  the   boats  were  on   the  way,")  but  for 
(ivery  period  of  five   round  trips,  which  approximated  to 
one  month;  that  this  practice  was,  for  convenience' sake, 
Btuictioned  and  acquiesced  in  by  all  parties,  and  the  accounts 
were  thus  stated  up  to  the  1st  July,  1859,  when  a  balance 
of  $G,0S1-  13  was  found  due  from  the  defendants  to  the  com- 
plainants, which  was  afterwards  settled  and  paid,  but  not 
withwit  considerable  delay  ;  that  the  accounts  were  after- 
wards stated  by  the  commit-tee,  as   before,   up  to  the  9th 
August,  the  15th  September,  and  the  ISth  October,  show- 
ing a  large  balance  each  time  in  favor  of  the  complainants  ; 
that  the  defendants  refuse  to  pay  these  balances,  amount- 
ing in  all  to  more  than  $6,300,  and  insist  that  they  will 
only  settle  at  the  end  of  each  year  ;  that  the  complainants, 
after  repeated  refusals  on  the  part  of  the  defendants,  placed 
their  claim  in  the   hands  of  their   attorneys  and  solicitors, 
with  instructions  to  demand  payment  and  a  performance  of 
the  articles  of  partnership  ;  that  said  attorneys  addressed 
two  letters  on  the  subject  ta  the  defendants,  to  which  no 
reply  was  returned,  and  afterwards  called  on  them  in  per- 
son, and   notified  them,   under  instructions  from  the  com- 
plainants, that,  in  consequence  of  their  refusal  to  perform 
the  terms  of  the  contract,   the  complainants  proposed  to 
consider  the  contract  as  ended ;  that  the  defendants  de- 
clined to  make  any  answer  to  this  proposition  ;   that  the- 
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defendants  also  claim  "that  they  have  the  right,  under  said 
articles,  to  give  credit  for  freight,  &c.,  and  are  not  bound  to 
distribute,  at  the  stated  periods,  anything  else  than  money 
actually  realized,  but  may  retain  all  other  assets  until  the 
end  of  the  year,  whereas  the  contract  requires  the  distribu- 
tion of  all  proceeds  at  the  monthly  periods ;"  and  that,  in 
consequence  of  these  repeated  refusals  on  the  part  of  the 
defendants  to  comply  with  the  stipulations  of  the  articles, 
the  partnership  can  be  no  longer  successfullv  carried  on, 
and  the  complainants  have  a  right  to  insist  on  its  dissolu- 
tion. Copies  of  the  articles  of  partnership,  the  accounts 
stated  by  the  auditing  committee,  and  the  letters  addressed 
by  the  complainants'  solicitors  to  the  defendants,  were  aj)- 
pended  to  the  bill  as  exhibits. 

The  defendants  filed  a  joint  answer,  admitting  the  execu- 
tion of  the  contract  shown  by  the  articles,  (but  not  tliat 
said  contract  constituted  a  partnership  between  the  parties.) 
the  conducting  of  the  joint  business  under  said  contract  u[) 
to  the  tiling  of  the  bill,  the  withdrawal  of  James,  the  state- 
ment of  the  accounts  by  the  auditing  committee,  the  set- 
tlement of  tlie  balance  found  due  from  the  defendants  on 
the  1st  of  July,  18-59,  their  refusal  to  pay  the  balances 
afterwards  found  due  from  them,  and  their  refusal  to  answer 
the  letters  and  proposition  of  the  complainants'  solicitors. 
They  insisted,  that  the  accounts  stated  by  the  auditing 
committee  were  only  designed  to  furnish  the  parties  with 
information  as  to  the  condition  o(  the  business,  and  in- 
eluded  cash  and  uncollected  debts  ;  that,  under  the  twelfth 
article  of  the  contract,  they  were  only  bound  to  assume  as 
cash  the  uncollected  debts  at  the  end  of  each  year,  aiid  not 
at  the  expiration  of  each  month  ;  and  that  "to  require  from 
either  party  monthly  payments,  including  outstanding 
debts,  would  not  only  impose  a  hardship  on  the  party  pay- 
ing, but  would  materially  interfere  with  the  success  of  the 
business  itself."  They  alleged,  that  the  complainants  had 
not  carried  out  tlie  contract  in  good  faith,  and  had  violated 
its  stipulations  in  several  specilied  particulars  ;  and  justified 
their  own  refusal  to  r-eply  to  the  communications  of  the 
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complainants'  solicitors,  on  the  ground  that  the  articles 
provided  a  mode  of  adjusting  all  controversies,  and  the 
complainants  had  not  proposed  to  settle  the  matters  in  dis- 
pute in  that  mode.  Tiiey  also  demurred  to  the  bill,  for 
want  of  equity,  and  for  w^ant  of  necessary  parties. 

The  complainants  having  submitted  a  motion,  on  bill 
and  answer,  for  a  decretal  order,  declaring  a  dissolution  of 
the  partnership,  and  ordering  a  statement  of  the  accounts 
by  the  master,  tlie  chancellor  rendered  the  following  decree : 

Saffold,  Ch. — "It  is  suggested  by  the  defendants,  that 
the  contract  between  the  parties  does  not  establish  a  part- 
nership inter  sese.  In  Smitli's  Executor  v.  Garth,  (3:2  Ala. 
368,)  it  is  said  ;  'To  constitute  a  partnership  inter  sese, 
there  must  be  a  mutuality  of  rislis — an  interest  both  in  the 
profits  and  losses.  These  risks  or  interests  are  not  required 
to  be  equal;  nor  is  it  important  that  they  shall  agree  in 
kind.  The  investment  may  be  unequal,  and  the  parties 
may  agree  to  divide  the  profits  unequally ;  yet,  if  it  be  one 
of  the  terms  of  the  contract  that  each  shall  share  in  the 
risks  and  losses,  and  also  in  the  profits  to  be  realized,  this 
constitutes  them  partners  as  between  themselves.' — See 
authorities  cited.  This  settles  the  law  of  this  case  upon 
the  point  raised.  The  articles  express  the  agreement  to 
be,  'to  divide  between  them,  in  certain  proportions,  the 
net  proceeds  of  their  freight,  passage-money,  and  other 
earnings,  as  they  may  accrue,  after  satisfying  their  running 
expenses.'  The  fourth  and  fifth  articles  provide  for  a  sepa- 
rate ownership  of  the  boats  by  the  parties  respectively,  and 
for  having  them  constantly  ready  and  equipped,  and  against 
any  delay  for  repairs,  &a  ;  'and  if  the  need  of  repairs,  in 
any  case,  shall  cause  the  loss  ©f  a  trip  of  any  boat,  then 
the  expenses  of  such  boat,  duriegthe  time  lost,  shall  be  at 
the  charge  of  the  owners.'  The  seventh  article  provides 
for  a  division  of  the  total  amouni  ef  the  proceeds  and  earn- 
ings, in  certain  proportions  ;  'that  nothing  shall  be  charged, 
but  the  actual  expenses  of  the  running  department  of  the 
said  boats,  exclusive  of  the  repairs,  value  ©f  the  use  of  the 
14 
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boats,  insiiriince,  taxes,  &c.  ;  the  amount  to  be  divided  to 
be  stated  by  computing  the  earnings,  and  deducting  there- 
from the  vviiges,  provisions,  wood,  supplies,  and  all  daily 
expenditures  properly  belonging  to  the  running  of  the 
boats  hjr  the  time  being.'  The  tcMith  article  provides,  that 
the  salaries  of  the  agents  sbnll  be  paid  out  of  th;^  gross 
earnings  ol  the  boats,  as  a  cbarge  against  the  joint  fund  ; 
isnd  the  sixteenth  article  provides,  'that  the  comnensation 
of  the  examining  and  auditing  committee,  and  also  all 
losses  paid  for  injuries  and  damage  on  cotton  shipped  from 
file  river  above  through  to  New  Orleans,  shall  be  chaigcd 
to  the  general  expense  account,  so  that  the  charges  shall 
be  borne  by  the  respective  parties  according  to  tlieir 
respective  interests.'  It  is  to  be  gathered  from  th<^s('  stip- 
ulations, that  there  is  a  mutuality  of  risks — an  interest  in 
the  losses,  to  the  extent  of  satisfying  the  running  expenses 
of  the  boats,  sucb  as  wages,  provisions,  wood,  supplies, 
and  all  daily  expenditures  ;  the  salaries  of  the  agents  and 
examining  and  auditing  committee,  and  losses  on  cotton 
shipped  through  to  New  Orleans.  8hould  it  appear  that 
the  legitimate  expenses,  as  above  provided  for,  exceeded  the 
gross  earnings  of  one  or  more  of  the  boats,  and  resulted  in 
a  loss  to  sucli  boat,  the  loss  would  be  a  charge  against  the 
common  fund  ;  and  so  the  parties  seemed  to  consider  it  in 
making  up  their  accounts.  Suppose  that,  for  a  wiiole  year, 
the  legitimate  expenses  of  the  running  department  of  the 
boats  of  one  of  the  parties  had  exceeded  the  {^ross  earnings 
of  said  boats,  without  culpable  neglect  or  misconduct  on 
their  part  causing  that  result,  and  the  net  profits  of  tlie 
boats  of  the  other  party  had  been  consi<lerable  ;  there  can 
be  no  qu»'siion,  that  these  profits  woidd  have  been  subject 
to  division  between  the  parties,  in  the  proportions  stipulated 
for  ;  nay  more,  they  would  have  been  subject  to  a  reduction 
first,  to  the  extent  of  the  losses  of  tiie  unfortunate  boats, 
and  the  balance  subject  to  division  ;  and  upon  the  same 
principle,  if  all  the  boats  of  both  parties  had  sustained 
losses,  by  the  legitimate  expenditures  exceeding  the  gross 
income,  the  losses  would  have  to  be  borne  proportionately. 
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It  is  triu',  t'.iat  t\\c  sixth  article  stii>u!ates  against  a  mu- 
tuality ot  risks,  as  to  a  certain  class  oflosses,  injuries,  and 
damages  ;  and  it  was  entirely  competent  for  the  parties,  as 
bet\V(?(Mi  themselves,  to  provide  against  such  mutuality  of 
losses,  and  declare  them  not  to  be  legitimate  cliarges  against 
the  common  fund.  But,  unl(!ss  these  stipidations  covered 
th<;  whole  ground  of  rautiudity  of  risks,  the  principle  of 
the  case  above  cited  establishes  a  pjutnersliip  inter  scse. 

"The  next  question  to  be  considered  is,  whether  the  court 
will  decree  a  dissolution  of  the  jnirtnership,  on  the  case 
m;ide  by  the  bill  and  nnswfU".  In  determining  this  question, 
it  is  proper  for  the  court  to  look  to  the  duties  and  obliga- 
tions implied  in  the  partnei'ship  contract,  as  well  as  to  the 
ex}»rcss  tei'Uis  of  the  contract,  and  to  tb.e  restdts  of  a  disso- 
lution to  the  partners.  It  is  considered,  that  tlie  defendants 
have  not  committed  such  acts  of  misconduct,  or  been  guilty 
of  such  violation  of  the  terms  of  tlie  contract,  as  would 
autiiorize  the  court  to  decree  a  dissolution  for  that  cause; 
nor  does  it  appear,  from  the  bill  and  answer,  that  they  have 
willfully  violated  the  contract  in  any  regard  ;  and  no  acts  of 
the  complainants  a7'e  stated  in  the  answer, '  which  would 
induce  the  court,  ex  mrro  motu,io  dissolve  the  partnership, 
especially  when  such  dissolution  is  not  assented  to  by  the 
defendants.  This  is  not  a  case,  however,  wherein  it  appears 
ihat  imy  material  damage  is  to  result  to  the  interests  of 
either  party,  or  a  joint  partnership  property  may  be  sacri- 
ficed by  a  sale  on  dissolution  ;  and  it  is  to  be  considered, 
that  the  partnership  contract  imposes  upon  both  parties 
mutual  good  will  and  confidence,  without  which  it  would 
be  impracticable  to  carry  out  the  agreement  beneficially  to 
both  parties.  Moreover,  if  a  dissolution  were  not  decreed, 
violations  of  the  contract,  and  violent  and  lasting  dissen- 
sions, would  probably  result  fi^om  a  continuance  of  the 
partnership,  engcridering  litigation  and  a  final  necessity 
for  a  dissolution.  The  court  is  of  opinion,  that  the  state 
of  feeling  between  the  parties  at  present  warrants  this  a[H 
prehension,  and  thafa  dissolution  should  be  decreed." 
'      The  chancellor  accordinirlv  decreed  a  dissolution  of  the 
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partnership,    and    referred  the  matters  of  account  to  the 
master;  and  his  decree  is  now  assigned  as  error. 

R.H.Smith,  for  the  appellants. — 1.  The  contract  between 
the  parties  did  not  create  a  partnership.  There  is  no  com- 
mon property,  and  no  jomt  control ;  no  combination  of 
property,  labor  and  skill,  for  the  common  profit ;  no  per- 
sonal responsibility  for  the  debts  and  engagements  of  each 
other,  and  no  power  to  bind  each  other  b}'  contracts  ;  the 
^iropertyof  each  is  at  bis  own  risk,  and  subject  only  to  liia 
debts;  and,  on  dissolution,  there  could  be  no  lien  for  part- 
nership debts. — 1  Parsons  on  Contracts,  124- ;  3  Kent's 
Com.  (last  ed.)  20 ;  Faitimn  v.  Blanchard,  1  Selden,  1S6  ; 
Smith  V.  WrigJdy  5  Sanford,  113;  Hodges  v.  Dawes  &  Co., 
6  Ala.  217.  The  bill  shows  that  the  members  composing 
the  firm  of  Cox,  Brainard  &  Co.  have  been  changed,  without 
the  defendants'  consent,  and  without  consultation  with 
them  ;  which  could  not  be  done  in  case  of  a  partnership. — 
Story  on  Partnership,  §  o. 

2.  Whether  considered  as  a  bill  for  the  dissolution  of  a 
partnership,  or  for  the  rescission  of  a  contract,  the  com- 
plainants are  not  entitled  to  any  relief,  on  the  case  made 
by  the  bill  and  answer.  As  the  hearing  was  on  bill  and 
answer,  the  answer  must  be  taken  as  true  in  all  its  parts. 
4  Ala.  404:.  The  seventh  and  twelfth  articles,  construed 
together,  show  that,  while  the  accounts  are  to  be  adjusted 
monthly,  and  the  cash  balances  to  be  paid  over,  the  uncol- 
lected debts  are  to  be  assumed  and  accounted  for  only  at 
the  expiration  of  each  year.  If  the  complainants'  con- 
struction be  correct,  the  bill  itself  shows  that,  in  practice, 
the  parties  have  adopted  a  different  construction  ;  and  the 
court  vvill  give  efiect  to  such  practical  construction. — Boyd 
V.  Mynaft,  4  Ala.  79;  Smith  v.  Jeyes,  4  Beavan,  503.  Com- 
plainants assert  a  simple  legal  demand,  recoverable  at  law  ; 
And  as  the  balances  between  tlie  parties  are  continually 
shifting,  tliey  should  be  left  to  their  remedies  at  law. — Los- 
comhe  V,  EusscU,  4  Simon,  8.  A  court  of  equity  will  not 
jmdertoke  to  adjust  the  squabbles  of  partners. —  Wray  v. 
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Butchinson,  2  My.  &  K.  235  ;  Henn  v.  WaM,  2  Edwards' 
Ch.  129.  Particularly  ought  this  rule  to  be  enforced, 
where  the  articles  provide  a  mode  of  adjusting  differences, 
and  the  complainants  do  not  show  that  they  have  sought 
that  mode  of  redress. — Smith  v^  Mules,  10  Eng.  L.  & 
Eq.  103.  The  complainants  show  no  right  in  themselves 
to  maintain  a  bill  in  behalf  of  Cox,  Brainard  &  Co. — 1  Rus- 
sell, 441.  No  cause  for  a  dissolution  is  shown,  in  any 
view  of  the  case. — Story  on  Partnership,  "^^  2S7-89. 

Gko.  N.  Stewart,  and  E.  S.  Dargan,  contra. — -1.  The 
contract  contains  all  the  elements  of  a  partnership-,  notonly^ 
as  to  third  persons,  but  as  between  the  parties*  Participa- 
tion in  the  profits  and  losses,  wnthout  regard  to  the  mode 
of  dividing  either,  constitutes  a  partnership. — S)nith\s  Ex" 
ecutor  I'.  Garth,  32  Ala.  368;  Bostivich  v.  Champion, 
11  Wendell,  571  ;  S.  C,  18  Wendell,  175. 

2.  Whether  the  contract  be  a  partnership  inter  scse,  or 
only  as  to  third  persons,  ample  cause  for  dissolution  is 
showm. —  Waters  o.  Tai/Ior,  2  Vesey  &  B.  303  ;  Loscombe  v. 
JRusseU,  4  Simon,  11  ;  Gow  on  Partnership,  124-G,  246-7, 
111-6;  Collyer  on  Partnership,  §§  291-97,  194-6,  236; 
Story  on  Partnership,  413-14,  423,  290;  3  Kent's  Com.  60. 

R.  W.  WALKER,  J.— Wliatever  may  be  the  proper 
construction  of  the  12th  clause  of  the  articles,  when  taken 
in  connection  vtnth  the  7th,  it  is  achiiitted  on  both  sides, 
that,  by  tlie  agreement,  the  accounts  are  to  be  adjusted 
monthly,  and  the  cash  balances  paid  over.  When  the  de- 
fendants were  called  on  to  pay  the  balances,  as  stated  by 
the  auditors,  they  did  not  object  to  the  accounts,  on  the 
ground  that  they  were  made  up  in  part  of  cash,  and  in 
part  of  uncollected  debts,  without  distinguishing  the  cash 
from  the  debts  ;  nor  did  they  then,  nor  do  they  by  their 
answer,  express  a  willingness  to  pay  the  cash  balances,  ac- 
cording to  the  stipulation  in  the  articles.  On  the  contrary, 
the  answer  must  be  understood  as  insisting,  that  the  busi- 
Dess  of  tlie  partnership  cannot  be  successfully  conducted, 
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if  the  7th  clause  of  the  articles  is  carried  out  as  it  is  Nvrit- 
teii ;  and  the  unwillingness  of  the  defendants  to  abide  by 
and  execute  that  term  of  the  agreement,  is  apparent.  If, 
in  adjustiig  the  accounts,  and  ascertaining  the  balances  to 
be  paid  over,  the  auditors  did-not  proceed  in  the  manner  di- 
rected by  the  articles,  this  fact  ^iiould  have  been  pointed 
out,  and  the  proper  correction  asked  by  the  defendants, 
when  called  on  tor  payment  by  the  complainants.  Jkit, 
instead  of  this,  they  made  no  reply  to  the  communication.^ 
upon  the  subject  sent  to  them  by  tbe  complainants  ;  and 
when  a^pplied  to  with  a  proposition  from  the  coiuplainants 
to  terminate  the  partnership,  they  refused  to  say  whether 
they  would  accede  to  it  or  not. 

Looking  at  the  whole  case,  it  pretty  plainly  ap])e;jrs — - 
first,  that  the  defendants  do  not  intend  to  carry  out  one  of 
the  terms  of  the  agreement,  but  insist  that,  in  order  to 
carry  on  the  partnership  business,  this  feature  of  the  agree- 
ment must  be  either  disregarded  or  changed  ;  second,  that 
they  have  refused,  in  the  instances  specified,  to  correspond 
with  the  complainants,  on  matters  connected  with  their 
business  ;  and,  tJilnJ,  that  the  state  of  feeling  between  the 
parties  justifies  the  a[)pi'eliension,  that  the  business  cannot 
be  continued  to  the  mutual  advantage  of  the  partners* 
While,  therefore,  it  may  be  ti'ue,  as  said  by  the  chancellor, 
that  the  defendimts  liav(!  not  committed  such  acts  of  mis- 
conduct, or  been  guilty  of  such  willliil  violation  of  the 
terms  of  the  conrract,  as  woidd  autlu)riz(;  tlu^  court  to  de- 
cree a  dissolution  /or  that  cause ;  yet  we  think  that  the 
combination  of  circumstances  above  enumei'atcd  does 
justily  a  dissohu/uni  in  this  particular  case  ;  which  is  not, 
one  in  which  there  is  any  joint  pro}ie)1y,  which  might  be 
BacrilJced  l)y  a  sale;  or  where;  it  is  probablt;  that  a  (iissolu- 
tion  would  inllict  mateiial  injury  on  either  })arty  ;  and  in 
whicli,  moreover,  it  is  cibvious,  fi-om  the. very  nature  of  the 
undertaking,  that  <i;o()(l  v.ill,  confidence,  and  conciut  of 
(dlort,  (important  (dements  of  succc'ss  in  every  partnership,) 
are  indispimsable  to  the  ])rotital)h;  n)anagement  of  tin;  l)usi- 
ness. — b^ee    J    Story's    E(pii(y,   \^   073  ;  Collyer  on  Partn. 
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^^  297,  291,  119,  and -notes  ;  Story  on  Partti.  <^§  275,  2S9, 
290,  and  notes  ;  Wafers  v.  Taylor,  2  Ves.  &  B.  299  ;  Bar- 
ing  V.  J>lx,  1  Cox,  212  ;  Bishoj)  v.  Brecldes,  1  Hoff.  Cli.  534. 

[2.]  The  clause  providing  for  tlie  submission  to  arbitra- 
tion of  all  matters  of  dispute,  lias  nothing  to  do  with  the 
question,  whether  equity  should  decree  a  dissolution.  No 
rnei-e  agreement  to  refer  a  controversy  to  arbitration,  can 
oust  the  proper  courts  of  their  jurisdiction — CoUyer  on 
Partn.  §5,  250-51,  253,  and  notes;  Stone  i\  Dennis,  3  Por. 
231  ;   1  Story's  Eq.  §  670. 

[3.]  As  partnerships  are  founded  in  personal  confidence 
and  rlrlecfus  personam  in,  it  is  a  settled  principle,  that  no 
pastner,  and  no  majority  of  ])artners,  can  iritroduce  a  nev^ 
'member,  without  tJu;  consent  of  the  otliers-  But  in  tliis 
case.  Jitter  the  com])lainants  succeeded  to  the  interests  of 
the  }>ersons  oi'iginally  composing  the  firm  of  Cox,  Brainard 
&  Co.,  th(i  defendants  recogniz;'(l  and  trevited  them  as  part- 
ners, ttnd  continued  the  business,  in  conjunction  with  them, 
under  the  original  agreement.  This  was  quite  sufficient  to 
make  ihe  comi)hiinants  partners ;  and  tlie  original  articles 
remained  o[»erative,  as  between  them  and  the  defendants. 
See  I'otcI.'Did  V.  Buot/er^  10  Ala.  090  ;  CoivJes  v.  Garrett, 
iJO  Ala.  319. 

[1.]  We  d(^  not  deem  it  necessary  to  add  anything  to 
what  is  K;iid  by  the  chancellor,  in  >!i|)port  of  the  pro[)osi- 
tion.  that  the  fgreemeut  consrituted  a  partnership  inter 
sesc.  AV<'  cite.  h(»wever,  as  sustaininif  tliat  view,  Chani- 
2}iun  r.  J!nst(cirJ:,  13  Wend.  175  ;  and  Battison  c.  Bhmchardy 

1  ^c:a.  isLi. 

AV:t!i  tli'Si;  e.\[)laniitions  an!   ad  iitions,    we  a|)prove  of 
and  ad;»;tt  the  (i[)inii)n  of  the  chancellor. 
J>;'c;ee  affirmed. 
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1.  TaUdiip  of  grant  of  admiuMraiion. — A  grant  of  letters  cif  aflrninistra' 
tioii  iu  chief,  wlieii  theie  h;is  been  in  Isct  a  previous  administriition, 
Avbich  had  terminated  by  tlw  death  of  tlie  administrator,  (thcKe  i;M?ts 
not  ai7}>earing  in  the  second  gi'ant,)  is  valid  as  a  f^raut  of  ad)iiini.str»' 
tion  dv  hcmis  non,  and  void  only  as  to  the  excess  of  anthority  'which  it 
pnrports  to  confer, 

2.  Judicial  notice  of  meaning  of  icords. — Hie  api>ellatc  court  ^ill  take 
judicial  notice  of  the  fact,  that  the  w(»rd  ''odin'r,'^  foUowinj^  the  plain- 
tiff's name  in  t)je  complaint,  i>f  au  abbreviation  for  the  word  adminiff- 
tru  tor. 

3.  Adiniffhihilitij  of  parol  evidence  in  aid  of  rtmrd. — A  ,i;Tant  of  letters  of 
administration  on  the  estate  of  E.  M.,  deceased,  when  it  apjx'ars  that 
theru  were  two  persons  (father  and  son)  of  that  name,  each  leaving;  an 
estate  in  the  county  to  be  administered,  may  be  shown  by  )»arol  to 
refi-r  to  the  estate  of  the  son, 

4.  rrcuHmpfinn  of  injury  from  error. — If  evidence  is  efroncf/usly  excluded 
by  the  primary  court,  on  a  single  specified  ground,  the  appellate  court 
will  presume  injury  from  the  error,  althiuigh  it  appear:*  that  the  evi- 
dence v<i\t*,  jjririin  facie,  inadmis.silde  on  another  ground,  which,  if  the 
objectifui  had  there  l)i'en  vnised,  migiit  have  been  obviated  l>y  the 
introduction  of  other  evidence. 

Appeal  from  the  Circuit  Court  of  Montgomer\% 
Tried  before  the  Hon.  S.  D.  Hale. 

Tins  action  was  1)rouirht  by  Joseph  D.  Hopper,  as  the 
admiuistrator  of  EHsha  Moseley,  junior,  deceased,  against 
Pi  ttr  ]).  Mastin.  In  tlie  summons,  tlie  phaintiff'  was  de- 
Sf-rihetlas  thcaihiiinistr.itor  of  Elisha  .Moseley,  jr.,  deceased  ; 
in  tlie  niai'oinal  stattMuent  of  the  parties'  names  in  the  com- 
plaint, "as  ahirr  o\  Elisha  jMofJcley,  jr.,  deceased  ;"  and  in 
tht,'  body  <>t  tlu'  etnnplaint,  "as  adin'r  of  all  goods  and  chat- 
tels, rights  and  rrodits  of  Elisiia  Mos(;ley,  jr.,  deceased, 
which  w.Tt'  h'tt  unadniiiiistered  by  the  administrator  in 
chit'f."  Tlu.'  slaves  in  controversy  belonged  to  Elisha 
Moseley,  seni(»r,  who  was  the  fatliei-  of  plaintiff's  intestate, 
aii<l  were  given  l)y  him  to  his  said  son,  on  the  mairiage  of 
the   latter,  in  I  ^-Jli,  or  is:i7.     The   son    carried  the  slaves 
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home  with  him  when  he  commenced  houi^e-keepirig,  and 
kept  them  imtil  hies  deatli,  wliich  occurred  about  twelve 
montlis  afterwards.  On  the  death  of  the  son,  the  father 
carried  his  wife  and  the  shives  to  liis  own  house,  dechiring 
his  intcnition  to  keep  tht;  slaves  for  the  child  with  which 
his  daughter-in-law  was  then  pregnant.  Letters  of  admin- 
istration on  the  estate  of  the  son  were  granted  to  the  father 
on  the  2d  March,  1S3S,  but  he  did  not  include  the  slaves 
in  his  inventory  of  the  estate  ;  and  in  January,  1840,  on 
settlement  of  his  accounts,  a  decree  was  rendered  against 
him,  in  favor  of  the  intestate's  wife  and  child,  for  the  bal- 
ance of  money  ascertained  to  be  in  his  hands,  but  he  was 
not  discharged  from  the  trust.  The  father  died  in  lS13f 
and  the  slaves  were  afterwards  sold  by  his  administrator, 
under  an  order  of  court,  and  were  purchased  at  the  sale  by 
the  defendant.  The  father  and  son  both  lived  and  died  in 
MontgomcJ'v  county,  Alabamji,  and  letters  of  administi'ation 
were  there  granted  on  their  respective  estates. 

After  having  proved  the  facts  above  stated,  the  plaintiff 
offered  to  read  in  evidence  his  letters  of  administration, 
which  were  granted  by  the  probate  court  of  Montgomery, 
on  tile  Gtli  August,  1S5G,  and  which  were  in  the  following, 
words  :  "This  day  came  Joseph  D.  Hopper,  and  applied  for 
letters  of  administration  on  the  estate  of  Elisha  Moseley, 
deceased  ;  and  it  a[)pearing  to  the  court  that  the  deceased 
has  been  dead  more  tlian  forty  days,  and  tliat  he  died  in 
Montgomery  county,  Alabama  ;  and  the  said  Joseph  D. 
Hop})er  liaving  entered  into  bond,  in  the  sum  of  six  thou- 
sand dolhu-s,  with  J.  F.  Jackson  and  Thomas  H.  Watts  as 
his  sui'eties,  and  taken  the  oath  of  othce,  it  is  ordered,  that 
letters  of  administiation  issue  to  Josepli  U.  nop|,H?r  on  the 
estate  of  Elisha  ]\[osel«'y,  deceased  ;  and  ordered,  that  said 
administrator  make  retui'n  of  an  inventory  to  tlie  court  in 
sixty  days."  "The  plaintiff  stated,  that  he  expected  tc 
prove,  in  connection  with  said  order,  that  he  had  didy 
qualified  as  such  admmistrator,  pursuant  to  said  older,  and 
was  acting  as  such  under  it  at  the  commencement  of  tliis 
suit.     The  defendant  objected  to  the  reading  of  said  order 
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ill  (.'vidciice,  on  the  ground  that,  on  tlie  facts  lierwuabove 
stated,  said  order  was  nul!  and  void.;  and  on  the  further 
ground,  that  there  was  a  variance  ])etween  the  complaint 
and  said  evidi'nce,  because  the  order  sliowed  that  he  was 
appointed  administrator  generaH}^  while  lie  sued  as  admin- 
istrator dr.  hoiris  non.''^  Tiie  court  sustained  the  objections, 
and  excluded  the  evidence  ;  to  wiiich  the  plaintiiF excepted, 
and  took  a  nonsuit:  and  he  now  assiuus  this  ralinu'  of  the 
court  as  eri'ur. 

VrATTP:,  Judge  ct  Jackson,  for  appellant. — The  grant  of 
adujinistration  to  the  plaintiff  was  not  void. —  IhrJiicuiiiT  v. 
ClKipi!iiiit\H  Adiii'r,  32  Ala.  G7G  ;  S(ivaf/C7:.  BriiJ/fun,  17  Ala. 
119;  Hrr^^rrt  v.  Ilauricl-,  16  Ahi.  581  ;  Spelf/Jtt  v.  Knight, 
11  A!;i.  lol.  The  entire  record  of  the  administi'ation  on 
the  e>r;!ts',  Taken  togi'tiier,  sliows  that  the jirant  could  not 
be  ;in  adjuinisrratiun  in  chief,  but  could  only  op^'rate  a^  an 
ad]nin;sn;:i  ion  dj  bonis  non  ;  and  as  sucli  it  must  b.'  coiisid- 
ered,  >,;i;ce  it  is  nor  void.  ILmce,  the  plaintiff  was  properly 
desciilied  as  a(hninistrator  dc  bonis  .non,  and  there  was  no 
variance. 

Gwr,!>:  iiwAiiE,  IJrCE  &  ScMi^LE,  C'litra. — The  rights  and 
'ia1)iiitie.-'  of  an  jidndnistrator  in  (ddef  are  different  from 
those  ()['  an  ;'uh;dnistrator  dn  bonis  non. — Enicks  r.  Foifcll, 
2  Stro').  Ii!t|.  il);j.  Tlie  tith?  of  aii  administrator  in  chief 
relates  haek  to  the  death  of  the  int^'state,  vvdnh;  th.'  title  of 
an  ;;d!n,ni>trat(.)r  dc  bonis  non  reaches  only  to  the  assets 
whieli  wei-f  not  adniinistered  f)v  his  predecesso)'  ;  and  de- 
ten»,  s  may  sometinu'S  be  made  against  the  one;,  which 
wonid  n.it  avail  against  the  other. — Judf/e,  dv.'.  r.  Price, 
(')  A  ;;.  :;  i ;  Fdjnbro  v.  (lonff,  12  Ala.  29S.  The  dilference 
j)el\\e(n  iiese  two  kinds  of  adsninisti'ation  constitutes  u 
fatid  Viui.ne-,' between  the  allegations  and  [)ro(jf  in  this  case. 
Sf'JI  r.  J):i//.s>ji/,  1-2  Ala.  711;  F/ale  d'-  Frcrnuin  v.  Day, 
22  A:a.  I:i2  ;  Afjx;  v.  WiUianis,  27  Ala.  Gil ;  I)dl  c.  IldHier, 

A.  J,  A\'ALKEh',  C.  J. — The  i^rant  of  adndni^^tiMtion  to 
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the  ;ij)[)('!lant  \\as  not  void,  on  account  of  tlui  omission  of 
a  reciral  of  the  facts  upon  wliich  tlie  ju)is(hctioii  of  tho 
court  was  predicated. — I]:clh(imerv.vhapui(i.n,  ■)2  Ala.  G7'i; 
Savf/f//;  V.  Benluim,  17  Ala.  119.  As  there  had  been  a  [)re- 
vious  administration  ti[)onthe  estate,  which  was  terminited 
by  tiie  adniinistratoi's  death,  there  could  not  be  an  achnin- 
istration  in  chief,  and  it  was  improper  for  the  court  to  ap- 
point an  administrator  generally.  The  a[>poiutinent  slioidd 
have  been  m  terms  resti'icted  to  the  character  of  an  admin- 
istrator de  bonis  von.  But  we  do  ncjt  tliiuk  the  a[)point- 
mcwt  ouiiht  therefore  to  have  been  held  void  i)i  iof:).  The 
authority  of  an  administrator  ffc  bonis  non  is  precis'.dy  that 
of  an  a'hninistrator  in  chi(;f,  lessened  in  conse(pience  of  the 
previous  a-hninistratijon  ;  and  the  error  of  thti  court,  in 
omitriiiu'  to  properly  C(ualify  the  grant  of  administration, 
liad  only  the  eflcct  of  conveying  an  excess  of  }»o\ver  ;  and 
the  gi'ant  of  administration  sliould  be  held  void  onlv  for 
the  excos  of  autliority.  A  consideration  of  the  appoint- 
ment, in  connection  with  the  previous  administratioiJ,  shown 
by  the  rec(ji-ds  of  the  court,  qualifies  it,  and  gives  it  the 
character  of  an  administration  de  bonis  non.  'i'he  }vl;ii:itiir 
was,  therefore,  properly  desci'ibed  as  admini^traior  dr  bonis 
non;  and  tlici  apparent  variance;  between  the  charactei' Ir 
wliich  ije  sues,  and  tluit  bestowed  by  the  grant  of  adminis- 
tration, is  harmonized  and  i-econciled  by  the  titers,  that 
there  had  been  a  j>revious  administration,  wliicli  v/.is  ter- 
minated by  death. — See  ^-tccnc  v.  J)rn)u,t  tf  ^-r;j^'(tnt, 
24A'erm. -jOo  ;  and  Grand  v,  Ihrrera,  lo  Texas,  o-V-},  which 
seem  U)  be  pivcisely  in  pinnt,  sustaininir  tile  foirg:)ing 
views. 

Ju(i<:mL'nt  reversed,  and  cause  rejnanded. 

KoTF.i-.v  Reporter. — The  appellee's  counsel  afterwards 
submitted  a  petition  for  a  rehearing,  in  which  tiiev  uru'ed 
an  afiiiinauce  of  the  judgment  of  the  circuit  court,  on  the 
following  grounds  : 

1.  As  the  plaintiff  never  had  j)ossession  of  the  slaves, 
he  cannot  recover  in  his  individual  character. —  Ccurgc  n. 
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EngJlsh,  30  Ala.  583.  Looking  to  the  body  of  the  com- 
plaint, the  only  words  descriptive  of  his  representative 
character  are,  "as  adrnW  of  all  the  goods  and  chattels," 
&c.,  "left  unadministered  by  the  administrator  in  chief ;" 
and  since  nothing  is  averred  to  excuse  theprofert  and  proof 
of  his  representative  character,  {Worthington v.  Mclioherts, 
7  Ala.  8 14,)  and  the  defendant  is  not  estopped  from  deny- 
ing it,  {Ilarhin  v.  Levi,  6  Ala.  399,)  this  court  will  not  pre- 
sume, against  the  judgment  of  the  circuit  court,  that  these 
words  indicate  a  suit  by  him  as  administrator. — Chapman 
V.  Spence,  22  Ala.  588.  No  intendments  are  to  be  made  in 
favor  of  the  pleader,  and  against  the  correctness  of  the 
judgnKHit. — Ki)ig  v  Griffin,  6  Ala.  387  ;  Agce  v.  Williams, 
21  Ala.  644 ;  S.-  C,  30  Ala.  636  ;  George  v..  English, 
30  Ala.  583. 

2.  IJut,  if  tlie  action  is  brought  by  the  plaintiff  in  his 
representative  character,  the  order  of  the  prol)ate  court 
was  properly  excluded.  A  grant  of  letters  of  administra- 
tion on  the  estate  of  "  Elisha  Moseley,  deceased,"  without 
any  other  addition  or  description  of  the  j>erson,  when  it  is 
ehown  that  there  were  two  deceased  persons,  father  and 
eon,  each  bearing  that  name,  and  each  leaving  an  estate  in 
the  county,  must  be  construed  and  held  as  a  grant  of  ad- 
ministration on  the  estate  of  the  father. —  Wilson  r.  Stubs, 
Hobait.  :';30  ;  Ij'piotr.  Broivnc,  iSalkeld,  7,  pi.  16  ;  Sicpct- 
ing  v.  Voider,  1  Starkie,  106  ;  Bogdrn  v.  Hastings,  17  Pick. 
200.  'Ihe  construction  of  the  order  of  the  probate  court 
was  a  (picstion  for  the  dett'rmination  of  the  court,  and 
with  which  the  jury  had  nothing  to  do. —  Wgatt  v.  Steele, 
26  Aiii.  6o!)  ;  Bisliop  v.  Hampton,  15  Ala.  701;  S.  C, 
19  Ala.  7!>2.  Parol  evidence  was  not  admissible  to  change 
the  lf'j:.il  efii'ct  of  the  grant,  by  showing  that  it  was  in- 
tendt'il  to  rctcr  to  tlie  estate  of  the  son. — Hudson  v.  Gaylc, 
10  Ala.  1!6:  Flmrnoij  r.  Mims,  17  Ala.  36;  Ware 
V.  ]!"l)(r.-(»i,  I^  Ala.  10').  No  such  evidence  was  offered 
by  plaiiitiir,  even  if  it  were  admissible  ;  and  this  court  will 
not  pre^^ume,  for  the  purpose  of  reversing  the  judgment, 
that  the  plaintiff  could  have  made  the   necessary  proof. 
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In  response  to  thia  application,  the  following  opinion 
was,  on  a  subsequent  day  of  the  term,  delivered  : 

A.  J.  WALKER,  C.  J. — As  to  the  first  point  made  in 
the  petition  for  a  rehearing,  we  have  only  to  say,  that  tho 
court  must  judicially  take  notice  of  such  abbreviations  as 
♦'af?»?'r,"  or  acknowledge  itself  incompetent  to  understand 
the  commonest  writings. 

Alter  a  careful  consideration  of  the  .second  point  made, 
and  the  authorities  ad(juced  in  support  of  it,  we  cannot 
find  in  it  a  reason  for  changing  the  conclusion  which  we 
have  heretofore  announced.  The  authorities  cited  by  tho 
counsel  show,  as  we  think,  most  clearly,  that  if  the  admin- 
istration would,  under  the  circumstances  stated,  be  deemed 
jn-iwa  facie  an  administration  npon  the  estate  of  tlie  senior 
Moseley,  it  may  nevertheless  be  shown  to  have  been  in  fact 
an  administration  on  the  estate  of  the  junior  Moseley. 

Two  specific  objections  were  made  to  the  plaintiif's  testi- 
mony in  the  court  below,  one  of  which  implied  an  admis- 
sion that  the  administration  was  upon  the  estate  of  tho 
junior  Moseley  ;  and  the  bill  of  exceptions  states,  that  tho 
court  sustained  the  objections,  and  excluded  the  evidence. 
The  objection  to  the  evidence  stated  in  the  second  point  of 
the  petition  for  a  rehearing,  was  not  one  of  the  objections 
made  in  the  court  below,  but  is  now  brought  forward  for 
the  first  time.  If  that  objection  had  not  been  excluded 
from  the  attention  of  tlie  plaintiff's  counsel,  and  of  the 
court,  by  the  other  specific  objections  which  were  made, 
it  might  have  been  obviated.  The  court  erred  in  sustain- 
ing the  specific  objections  which  were  made  j  and  we  can- 
not athrm  that  it  was  error  without  injury,  because  there 
was  another  objection  which  might  hSve  been  made,  and 
which,  if  made,  might  have  been  obviated.  It  is  our  duty, 
therefore,  to  reverse,  notwithstanding  there  may  have  been 
another  objection,  which  might  have  been  fatal  to  the  ad- 
missibility of  the  evidence,  but  which  was  of  such  a  na- 
ture that,  if  it  had  been  made  in  the  court  below,  it  wa8 
capable  of  being  obviated. 
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It  niiist  be  atlmitted,  that  the  exclusion  of  iliL\u;al  evi- 
dence, for  a  wrong  reason,  would  not  be  a  reversible  error. 
Jordan  v.  Given,  27  Ala.  1-52.  But  it  would  be  improper 
for  tlie  court  to  assume  that  the  excluded  evidence  Vv'as  ille- 
gal. Although  it  may  have  h^^n,  prima  facie,  illegal,  yet, 
in  counccti')n  w'ith  over  evidence.  It  might  have  been  made 
legal.  We  cannot  presume  that  the  other  evidence  which 
was  necessary,  in  connection  with  that  excluded,  to  make 
out  the  plaintiff's  rigiit  to  sue  in  the  capacity  of  adminis- 
tratoi",  would  not  have  been  ofFenul,  wdien  both  the  m;)tion 
to  exchide,  and  tlie  oi'der  excluding,  were  expri'ss'y  put 
upon  other  grounds  than  the  want  of  such  evidence,  and 
one  of  those  grounds  implied  an  admission  that  th'e  evidence 
was  niit  obnoxious  to  the  objection  now  made. 

The  petition  for  a  relieariug  is  overruled. 


BANK  OF  MONTGOMERY  vs.  PLANNETT'S  AD.AI'R. 

[aCTIOX   FOU   MONEY   HAD   AND   ItKCKIVKD."] 

1.  Proof  of  account  b]i  cntrieH  made  l))i  deceased  clerk. — Books  of  iKTonntu 
]<(lit  ):y  adcccasf'd  clerk,  uthI  all  other  entries  or  memoraiula  iiiaile  in 
llie  foiivKe  of  Ijusine.ssor  duty,  by  one  t\'Iio  would  beat  the  tiiiu-  a  com- 
petent witness  to  the  fact  which  he  rejj;isters,  are  held  conii)etent  evi- 
<lence  from  the  ]>i'esnined  necessity  of  the  case;  but  the  reason  of  the 
ride  ceases,  and  the;  rule  itself  conse(|uently  fails,  when  it  a})i)ear8 
that  tlieie  is  other  and  better  evidence  of  the  same  facts;  as  whert;  it 
is  shown  to  oe  the  custom  of  a  bank  to  pay  out  money  only  on  the 
eh('c!<s  of  its  de))osil()rs. 

2.  Slaliilr.  of  iiok-cldiin. — A  claim  against  the  estatti  of  a  deceased  person 
is  barred,  unless  picseiited  to  the  personal  representative  within 
eiii;liteen  months  alter  its  accrual,  or  within  eightc'fu  months  after  the 
grant  of  letti!rs  testamentary  or  of  administrati(m,  (Code,  ^S  1883,)  not- 
withstantlin;;  the  failure  of  the  personal  representative  to  give  notice 
to  creditors,  as  recpiired  by  the  statute-. 

3.  Aficncj!  vel  noii,  question  of  fact ;  ehar()e  tnradhiq  province  ofjiinj. — Where 
the  fact  of  aj^ency  is  controverted,  and  there  is  any  evidence  teudiiij^ 
to  establish  it,  the  aufficieucy  of  that  evidence  in  a  queetiou  for  the 
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ju;>-,  iMidcr  apiiropriafii  iiistrin'tioiis  i'uv.n  tin;  coiiit  ;  aiid  a  d.ar;;!', 
asst'itiii,:^  that  the  eviileuce  is  not  siiflicient  to  provri  tlir  agency,  is 
erioiKM  us. 

ArPEAT.  fi'om  the  Circuit  Coiiit  of"  I\Ioiitgoi;uMy. 
T^'rit'd  bel'oic  the  lloii.  John  Gill  Shorter. 

Tin>;  action  was  brought  bv  the  adininistiatur  of  Steplicri 
Pl;iu)ictt,  deceased,  to  recovc^r  certain  uioiicys  alh  t^id  to 
have  been  dcjjosited  with  the  defendant  by  said  Pianii  tt  in 
his  life-tinK;;  and  Was  commenced  on  tlie  5th  ]\Iai'C!K  I  So7. 
The  coniphiint  containtnl  a  count  on  an  open  ncrciint,  and 
another  on  a  stat(;d  account.  The  defendant  pit  .mI^-.I,  in 
oiiort  by  consent,  the  general  issue,  payment,  ainl  fi  t-off; 
:md  to  the  ph.'a  of  set-off  the  phuntiif  replied  tiis'  st.,tutt; 
(;f  non>claiin.  "On  the  trial,"  as  the  bill  of  e.\ci[);  ions 
states,  "the  plaintiff's  account  against  the  defi  n(hmt  was 
established  by  entries  in  a  deposit-book,  (commonly  called 
a  *pasir-book,')  to  the  credit  of  plaintiff's  intestate,  aiid  in 
his  own  name,  made  by  the  defendant's  teller.  To  support 
the  pleas  of  payment  and  set-oft,  the  defendant  [>roduced 
its  book  of  original  entries,  containing  items  of  account,  both 
debit  and  credit-,  betweeii  said  intestate  and  dcftMKiant ;  and, 
having  proved  the  handwriting  of  the  officer  by  wliom  said 
entries  wei^e  made,  and  liis  death,  and  that  he  kept  correct 
accounts,  offered  ti>  read  said  entries  to  the  jury;  but,  it 
having  been  proved  to  be' the  custom  of  the  defendant  to 
pay  out  moneys  to  depositors  on  checks  drawn  by  them, 
tiie  court  required  the  production  of  the  checks,  and  refused 
to  allow  said  book  of  original  entries  to  go  before  the  jury, 
as  sufficient  evidence,  without  the  checks  ;  to  which  the 
defendant  excepted." 

"The  defendant  introduced  oral  evidence  before  the 
jury,  tending  to  show  that,  in  1S54  and  185-5,  plaintiff's 
intestate  was  in  bad  health,  and  so  continued  up  to  the 
time  of  his  death  in  June,  1S55;  that  said  intestate,  from 
the  1st  June,  to  the  1st  December,  1854,  was  absent  from 
thisState;  th^at  before  he  left,  during  his  absence,  and  after 
his  return,  up  to  within  a  short  period  of  his  death,  he  was 
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the    proprietor  of  a   billiard -room    in    the   city    of  Mont- 
gomery, which   he  rented  from  one  Washington   Tilley ; 
that  during  all  this  time,  on  account  of  his  bad  health,  he 
was  unable  to  give  his  personal  attention  to  Jiis  business, 
1)ut  entrusted  it  to  the  management  and  control  of  one  V.  D. 
Carnot,  who  exercised  complete  control  over  it,   making 
contracts  in  reference  thereto,   and   discharging  liabilities. 
The  defendant  further  proved  the  declarations  of  said  intes- 
tate, after  his  return  to  Montgomery,  that  said  Carnot  was 
his  iigent ;  and  these  declarations  were  made  whilst  said  Car- 
not was  still  attending  to  said  billiard-room  business,  and  in 
a  conversation  which  had  reference  to  said  business.  Some  of 
the  entries  on  said  'pass-book'  appeared  to  have  been  made 
during  the  time  said  intestate  was  absent  from  this  State, 
and  whilst  s;iid  Carnot  was  atteliding  to  his  billiard-room. 
The  defendant  read    in  evidence,    after  proving   the  signa- 
ture thei'eto,  two  notes  signed  by  said  intestate,  for  Sl-30 
each,  dated  the  1st   October,  lSo2,    aud  payable,  respect- 
ively, on  the  1st  August,  and  the  1st  November,  lS-54,  to 
Washington  Tilley  or  order  ;"  (each  of  which    purported 
to  be  given  "for  one  quarter's  rent   of  billiard-room,"  and 
was  endorsed  in  blank  by  said  Tilley  ;)  "and,  in  connection 
therewith,  two  checks  on  said  defendant,  drawn  by  said 
Carnot,  and  signed,  'Stephen  Plannett,   by  V.  D.  Carnot,' 
bearing  date  respectively  on  the  days  of  the  maturity  of 
said  notes,  and  purporting  on  their  face  to  be  drawn  for  the 
purpose  of  paying  said  notes.     The  defendant  introduced 
in  evidence,  also,  a  number  of  other  checks,  drawn  on  said 
defendant,  for  various  sums  of  money,  bearing  various  dates 
between  the  1st  October,  ISot,  and  the  1st  June,  lSo-5,  all 
signed  like  the  two  above  mentioned.     The  handwriting  of 
said  Carnot  to  each  of  said  checks  was  proved  ;  but  there 
was  no  proof  that  any  of  them  were  drawn  on  account  of 
tlie  billiard-room.     No  other   evideuce  on   the  subject  of 
said  Carnot's  agency,  or  his  authority  to  draw  said  checks, 
than  as  above  recited,  was  oflered  by  either  party.     There 
■was  no  evidence  to  sliow  that  said  intestate,  after  his  return 
to  Montgomery  in  December,  1S54:,  had  ever  notified  de- 
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fendant  that  said  Carnot  was  not  his  agent;  nor  any  evi- 
dence to  show  that  he  had  any  knowledge  of  checks  drawn 
on  liis  funds  in  bank  by  said  Carnot.  Letters  of  adminis- 
tration on  said  intestate's  estate  were  granted  to  plaintiff  in 
July,  ]85d  ;  but  there  was  no  proof  of  any  notice  to  cred- 
itors, by  publication  in  any  newspaper  ;  nor  was  there  any 
proof  that  said  notes  had  been  presented  to  said  adminis- 
trator within  eighteen  months  after  the  grant  of  his  letters; 
and  as  to  these  notes,  pleaded  a.s  a  set-off  by  the  defendant, 
the  plaintiff  replied  the  statute  of  non-claim.  The  court 
charged  the  jury — 1st,  that  the  evidence  was  not  sufficient 
to  show  that  said  Carnot  had  authority  to  draw  said  checks, 
or  any  of  them,  in  behalf  of  the  plaintiff's  intestate  ;  and, 
2d,  that  each  of  the  notes  offered  in  evidence  under  the  plea 
of  set-off  was  barred  by  the  statute  of  non-claim  ;  to  which 
charges  the  defendant  excepted." 

The  rulings  of  the  court  on  the  evidence,  and  the  charges 
to  the  jury,  are  now  assigned  as  error. 

Waits,  Judge  &  Jackson:,  for  appellant. — 1.  The 
entries  made  by  the  deceased  clerk  were  competent  evi- 
dence to  prove  tlie  account. — vlemcns  v.  Patton,  Bonegan 
&  Co.,  9  Porter,  289  ;  1  Greenl.  Ev.  §§  115-17,  120,  151; 
Batre  v.  Simpson,  4  Ala.  305 ;  Everhj  v.  Bradford, 
4  Ala.  373. 

2.  The  first  charge  invaded  the  province  of  the  jury. 
Agency  is  a  question  of  fact. — McUlung^s  Executors  v. 
Spotswood,  19  Ala.  165;  3IcBonndl  v.  Branch  BanJc  at 
Montgomery,  20  Ala.  313. 

3.  The  filing  of  a  plea  of  set-off,  which  is  a  cross  action, 
is  a  sufficient  presentation  of  the  claim  to  prevent  the  bar 
of  the  statute  of  non-claim.  Moreover,  the  administrator 
had  not  published  notice  to  creditors,  as  required  by  the 
statute. — Code,  ^  1734. 

Martin,  Baldwin   &   Sayre,    contra. — 1.  The   checks 
were  higher  and  better  evidence  than  the  parol  testimony 
of  the  clerk,  if  living,  would  have  been  ;  and  consequently, 
15 
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were  better  evidence  than  the  entries,  which  are  on-ly  ad- 
missible, when  the  clerk,  if  living,  would  be  competent  to 
prove  the  facts. — Batre  v.  Simpson,  4  Ala.  312. 

2.  When  the  facts  are  ascertained,  agency  becomes  a 
question  of  law. —  Wood  v.  McCain,  7  Ala.  800;  Bearing 
V.  Liyldfoot,  16  Ala.  2S ;  Scarborougli  v.  Fieynolds,  12  Ala. 
252;  3IcKen,iic  v.  Stevens,  19  Ala.  691;  Story  on  Agency, 
§  S7. 

3.  The  notes  were  barred  by  the  statute  of  non-claim, 
which  does  not  reqirire  the  publication  of  notice  to  cred- 
itors belore  it  begins  to  run.— Code,  ^  1SS3  ;  JIcHcnry  v. 
Wcirs  Adm'r,  2S  Ala.  451. 

STOKE,  J.— The  doctrine  is  settled  in  this  State,  "  that 
books  of  accounts,  kept  by  a  deceased  clerk,  and  all  other 
entries  or  memoranda  made  in  the  course  of  business  or 
dutv,  by  any  one  who  would  at- the  time  have  been  a  com- 
petent witness  to  the  tact  which  he  I'eiristeis,  are  admissible 
evidence." — Batrc  v.  Sliiq)Son,'i  Ala.  305;  EccrJ'j  v.  Lrad- 
ford,  ih.  371 ;  Clemens  v.  Button,  Bdncgan  d-  Co.,  9  For.  2S9. 
This  evidence  is  received  on  what  is  considei;ed  the  moral 
necessiifj  of  the  c:ise. — Phil.  Ev.  (Cow.  &  Hill's  Xotes,  by 
Van  Cott,)  1  pt.  305,  et  seq.-;  1  Grcenk  Ev.  §^  115,  120. 

This  doctrine  resting  on  the  })resumed  necessity  of  the 
case,  it  follows  that,  when  the  reason  ceases,  the  rule  also 
fails ;  ccssantc  rationc,  cessa't  ipsa  lex. — Cow.  &  II.  Notes, 
1st  pt.  310.  Hence,  wlien  goods  were  delivered  on  written 
orders,  it  was  ruled  Ijy  the  supreme  court  of  Pennsylvania, 
(Cli.  J.  Tilghman  delivering  the  opinion  of  the  court,)  vhat 
the  books  were  not  evidence. — Smith  i:.  Lane,  12  S.  &  R.  SO. 
To  the  sauKi  effect  are  the  cuses  of  TenhruJce  v.  Chapman, 
1  Coxe,  (N.  J.)  2SS ;  Toirnley  v.  WooJey,  ih.  377.  See 
Cow.  &  H.  Notes,  ]  pt.  310. 

In  tills  case,  it  is  shown  that  tlie  custom  of  the  bank 
was,  to  pay  out  ni(  ni'ys  on  the  checks  of  its  depositors,  and 
uot  otherwise.  This  removes  the  necessity  under  which 
the  books  would  be  evidence,  and,  of  course,  renders  tlie 
rule  inapplicable.  The  circuit  court  did  not  err  in  exclud- 
ing the  books  from  the  jury. 
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[2.]  The  record  shows  that  the  notes  of  Mr.  Plannett 
were  not  presented  to  tlie  administrator  within  eigliteen 
months  alter  they  accrued,  nor  within  eigliteen  months 
after  the  grant  of  letters  of  administration. — Code,  §  1883. 
It  is  not  essential  to  the  operation  of  the  bar,  that  the 
vadministrator  should  have  given  notice  under  the  statute, 
(Code,  §1734,)  although  his  failure  to  do  so  is  obviously  a 
breach  of  duty  on  his  part. — See  Cawthorn  v.  Weislnger, 
6  Ala.  714;  McHennj  v.  Wells,  2S  Ala.  451.  The  court 
did  not  err,  in  charging  the  jury  that  tlie  notes  of  Mr.  Plan- 
nett, offered  in  dett;nse,  were  barred  as  a  set-off  by  non- 
claim. 

{3.]  In  charging  "  that  the  evidence  was  not  sufficient  to 
show  tliat  Carnot  had  authority  to  draw  said  checks,  or  any 
of  them,  in  behalf  of  the  plaintiff's-  intestate,"  the  Gi»'Guit 
court  eri'ed.  In  the  case  of  McClung  v.  Spotsivoodi 
(19  Ala.  IGo,)  this  court,  Cii.  J.  Dargan  dehvering  the- 
opinion,  said  :  "  But  in  most  cases,  if  not  in  all,  the  ques- 
tion of  agency  is  a  matter  of  fact,  which  it  is  the  province 
of  the  jury  to  determine  upon,  under  the  instructions  oi 
the  court;  and  if  the  testimony  tends  to  prove,  that  the 
person  acting  as  agent  had  authority  from  his  principal  to 
do  the  act,  then  it  is  manifest  fciiat  the  court  cannot  exclude 
from  the  jury  the  act  itself,  without  over-stepping  the  law 
of  its  duty,  and  assuming  to -diitermine  a  matter  which 
belongs  to  tlie  jury,  to-wit,  tiie  authority  of  the  agent  to 
do  the  act."  In  the  case  from  which  we  have  quoted,  the 
fact  of  agency  was  left  by  the  testimony  in  extreme  doubt; 
yet  this  court  ruled,  that  the  circuit  court  erred  in  exclud- 
ing the  evidence  from  the  jury.  In  the  case  of  McDonnell 
V.  Br.  Bank  at  Mont<jm)iery,  (20  Ala.-318,)  a  similar  decision 
was  pronounced  on  testimony  of  agency  which  was  incon- 
clusive.— liuland  i\  Lo(jan, '18  Aki.  307;  Krehs  v.  0^  Grady, 
23  Ala.  726;  Kimj  r.  Fope,  2S  Ala.  601 ;  Fisher  v.  Camp- 
hell,  9  For.  2 10  ;  Strairhrklge  v.  Spann,  S  Ala.  82 1  ;  Barry 
v.Foylcs,  1  I^et.  IS.  C.  311. 

In  the  cast?  of  Irwin  v.  Buclaloe,  (12  Serg.  &  R.  35,)  the 
-question  was,  whether  one  Moore   was   the  agent  of  the 
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defendant.  The  only  evidence  of  agency  was  that  of  one 
witness,  who  testified,  that  "  he  had  done  business  with 
Moore,  as  the  agent  of  defendant,  one  or  two  years  after 
the  date  of  tlie  receipt ;  and  that  the  defendant,  about  the 
same  time,  had  told  him  that  Moore  was  his  agent,  and  did 
business  for  him."  Gibson,  J.,  in  delivering  the  opinion  of 
the  court,  said,  "  The  admission  was  a  circumstance  to  be 
left  to  the  jury,  with  a  direction  to  regard  the  receipt  as 
competent  evidence  or  otherwise,  as  they  should  be  satis- 
fied, or  not,  of  the  existence  of  the  agency  when  the  receipt 
was  signed." 

These  authorities  are  fall  to  the  point,  that  tiie  evidence  in 
this  case  ought  to  have  gone  to  the  jury,  under  an  appro- 
priate charge,  for  that  body  to  have  passed  on  the  question 
of  Carnot's  agency.  As  to  the  two  checks  drawn  for  the 
payment  of  the  two  notes  of  Mr.  Plannett,  and  which,  as 
the  record  informs  us,  ^'' purported  on  their  face  to  he  drawn 
for  the paijmcnt  of  said  yiotes'"'  we  do  not  perceive  on  what 
principle  they  were  excluded  from  the  jury.  These  notes 
were  given  for  the  rent  of  the  billiard-tables,  and  Mr.  Plan- 
nett was  absent  from  the  State  when  they  matured.  The 
proof  is  quite  full,  that  Mr.  Carnot  was  the  agent  of  Mr. 
Plannett  in  the  control  of  the  billiard-room.  These  were 
facts  clearly  for  the  consideration  of  the  jury,  on  the  ques- 
tion of  payment  of  the  notes  by  those  two  checks.  So, 
forming  our  o[)in;on  on  the  evidence  recited  in  the  record, 
we  think  the  whole  of  the  checks  and  orders  should  have 
been  left  before  the  jury,  in  connection  with  tlie  other  evi- 
dence on  the  question  of  agency,  fur  decision  by  that  body. 
If,  under  proper  instructions,  they  found  that  Mr.  Carnot 
was  the  agent  of  ]\rr.  Phmnett  to  control  his  funds  in  bank, 
and  that  on  his  checks,  as  such  agent,  the  deposit  had  been 
drawn  from  the  bank,  this  would  amount  to  a  good  defense 
to  this  action  under  the  plea  of  payment.  We  need  scarcely 
add,  that  the  doctrine  of  non-cLsim  lias  no  application  to 
jtayments. 

lieversed  and  remanded. 
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CRESWELL'S  EXECUTOR  vs.   WALKER. 

[lULT.   IN   EQUITY   liY   KXECUTOlt,   FOI?   I.V8TKUCTIOXS    IN  KXKCUTION   OP 

TIIUSTS.  ] 

1.  Talldity  of  icHtamentary  iriint  for  emancipaiion  of  slaves  at  their  election. — 
A  ti.'stiinnMitaiy  trust  for  the  enuuicipatiou  of  slaves,  the  execution  of 
which  is  made  to  depenfl  on  the  election  of  freedom  by  the  slaves 
themselves,  is  void,  l>ecause  they  have  not  the  legal  capacity  to  make 
the  election ;  and  tlie  same  principle  applies,  Avhero  the  executor  is 
directed  to  carry  the  shiA^es,  for  the  purpose  of  emancipating  them, 
"  to  some  iion-slaveholding  state,  or  to  the  republic  of  Liberia,  as  tli'e 
said  shives  may  prefer." 

Appe.\l  from  the  Chancery  Court  of  Greene.- 
Heard  hef'ore  tlie  Hon.  Jas.  B.  Clark. 

The  bill  in  tliis  case  was  filed  by  the  executor  of  John 
T.  Creswell,  deceased^  against  Mrs.  Zernula  Walker,  and 
otliers,  as  legatees  and  heirs-at-law  of  said  testator ;  and 
souglit  tlie  direction  and  instructions  of  the  court,  as  to  the 
construction  of  the  testator's  will,  and  particularly  as  to  the 
validity  and  execution  of  the  trusts  contained  in  the  fourth 
clause,  wliich  was  in  the  following  words:  "It  is  further 
my  will  and  desire,  that  my  faithful  slaves,  Tom,  Dublin, 
Ann,  and  ]\[aria,  be  liberated  ixnd  set  free ;  and  to  effect 
that  object,  my  erceoutor  will  have  them  taken,  at  tiie 
expense  of  my  estate,  to  some  non-slaveholding  State,  or 
to  the  republic  of  Liberia,  as  the  SLiid  slaves  may  prefer, 
there  to  be  free,  and  will  furnish  each  of  them  such  an 
outfit,  out  of  m}'  estate,  as,  in  the  judgment  of  my  execu- 
tor, will  render  them  comfortable.  But,  should  said  slaves, 
or  any  one  or  more  of  them,  prefer  to  remain  in  slavery, 
then  I  do  hereby,  in  that  event,  vaIU  and  bequeath  said 
slaves,  or  such  of  them  as  prefer  to  remain  in  slavery,  to 
my  sister,  Zeuly  Walker,  requiring  her  to  will  and  bequeath 
said  slave  or  slaves,  at  her  death,  to  such  person  or  persons 
as  she  may  believe  will  treat  them  with  kindness  and 
humanity.     If  some  of  them  prefer  to  remain,  my  executor 
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will  send  those  of  tliem  who  will  go,  and  furnish  an  outfit 
for  them."  The  will  was  executed  and  published  on  the 
4th  October,  1856,  in  Greene  county,  ttie  place  of  the  tes- 
tator's residence;  and  he  departed  this  life  a  few  days  after^ 
wards.  The  will  was  duly  admitted  to  probate,  and  letter 
testamentary  were  granted  to  Samuel  L.  Crcswell,  who 
was  therein  appointed  executor.  The  executor  sold  tlie-^ 
lands  and  perishable  pi'operty,  paid  all  the  debts  and  specific 
legacies,  and  distributed  the  estate  according  to  the  pro- 
visions of  the  will ;  only  keeping  the  slaves  mentioned  in 
the  fourth  clause,  and  retaining  in  his  hnnds  money  enough 
to  provide  for  their  expenses  and  outfit.  In  his  bill  be 
asserted,  that  the  slaves  had  frequently  expressed  to  him 
their  desii-e  to  be  emancipated,  and  had  designated  the 
country  to  which  they  wished  to  be  carried ;.  aiid  declared 
his  readiness  and  willingness  to  execute  the  trusts  in  their 
tavor,  if  he  could  legally  do  so.  The  defendants  filed 
answers,  admitting  all  the  facts  alleged  inthe  bill,  Init  in- 
sisting that  the  trusts  for  the  benefit  of  the  slaves  Vs-ere 
void.  On  final  hearing,  on  bill,  answers,  and  agreed  facts, 
the  chancellor  held,  on  the  authority  of  Carroll  and  T|.V/e 
V.  Brumby,  (lo  Ala.  102,)  that  the  trusts  for  the  benefit  of 
the  slaves  were  void,  and  dismissed  the  bill,  at  the  costs  of 
the  estate ;  and  his  decree  is  now  assigned  as  error. 

Wm.  p.  Webb,  for  the  appellant. — -Tiie  fourth  clause  of 
the  testator's  will  creates  a  valid  tiTist,  which  the  executor 
is  bound  to  execute. — Attvood  v.  licck,  21  Ala.  590;  Ahcr- 
cromhie  r.  ythcrcromhifi,  27  Ala.  4S9  ;  8  In'deil's  Eq.  2-5:3  ; 
!)  Humph.  01(5;  1 !)  Geo.  iio;  4  Leigh,  2-3-2-;  J 2  Graitan,  1 17. 
What  was  said  to  the  contrary  in  the  case  of  (.'((rroll  r. 
Ih-iimhij,  [V.\  Ala.  102,)  must  be  regarded  as  moY^'.  (licf/on, 
and  is  not  sustained  by  the  authority  cited  from  (i  Porter, 
209:  and  the  cas(!  itself  is  opposed  to  the  (Mitire  current  of 
authorify  in  other  southern  States. — StM!  cases  above  cited; 
also,  0  Sm.  &  Mar.  !):{  ;  '>  How.  ^Miss.  ;^0-j  ;'  10  Ji.  Monroe, 
70  ;  2  Hill's  Gh.  305  ;  i)  J^'iudolph,  (i'vl-  Even  if  that  case 
be  adhered  to,  as  a  correct  exposition  of  the  law,  i\w,  trusts 
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in  tliis  case  must  be  held  valid  ;  for  the  testator  first  directs 
Jiis  executor  to  emancipate  the  slaves,  and  then  gives  the 
«?laves  the  election  to  defeat  the  bequest  by  remaining  in 
slavery  ;  and  if  they  have  not  the  legal  capacity  to  make 
such  election,  the  condition  is  void,  and  the  trust  stands 
unaffected  by  it. — Osborne  v.  Taylor,  12  Grattan,  117; 
2  Williams  on  Executors,  (4  Amev.  ed.)  1084-86;  3  Vesey, 
4325  ;  1  Jarman  on  Wills,  680-84. 

Jas.  D.  Webb,  conbi-a.-^1\\h  court  has  expressly  decided, 
that. slaves  have  not  the  legal  c^tpacity  to  choose  between 
freedom  and  slavery. — ^Carroll  v.  Brumby,  13  Ala.  102. 
That  decision  is  founded  on  sound  legal  prineipies  ;  and  in 
the  (tases  to  the  contrary,  cited  for  the  appellant,  the  ques- 
tion U7JS  not  raised  in  the  argum.ent  of  counsel,  and  seems 
to  have  been  assumed  without  consideration  by  the  court. 
In  tliis  case,  the  will  gives  the  slaves  the  right  to  elect 
between  freedom  and  slavery,  and  to  choose  the  country  to 
vrhich,  if  they  elect  freedom,  they  shall  be  removed ;  and 
the  executor  cannot  carry  out  the  trust,  according  to  the 
provisions  of  the  will,  unless  he  is  governed  by  their 
wishes,  and  conforms  to  their  election. 

R.  W.  WALKER,  J.— In  Carroll  and  Wife  v.  Brumby, 
(13  Ala.  102,)  the  testator  had  by  his  will  declared,  that 
certain  of  his  slaves  should  be  permitted  to  go  to  Africa, 
th«Mr  passnge  to  be  paid,  &c.;  but,  if  they  desired  to  remain 
subject  to  his  daughter,  as  they  had  been  to  him,  they 
should  be  penuitted  to  do  so;  but  in  no  event  to  be  sold, 
or  de[)rived  of  this  privilege,  either  before  or  after  the  death 
of  his  said  daughter.  "Shoiild  they,  or  any,  or  all,  prefer 
not  to  emigrate,  then,  in  that  event,  they  shall  be  subject 
to  my  daughter,  as  they  are  to  me."  In  passing  upon  this 
will,  this  court  held,  that  the  testator  intended  to  give  the 
.slaves  the  option  of  freedom  or  servitude,  but  iliat  fliry  had 
oof  the  h'fial.  capucit!/  to  mahc  the  choice;  and  that,  the 
bequest  of  freedom  being  void,  the  title  to  the  slaves  was 
v'ested  in  the  daughter.     The  same  question  has  never  since 
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arisen  in  this  court  ;  and  we  are  now  asked  to  reconsider 
it,  because,  as  is  alleged,  the  decision  is  opposed  to  the 
current  of  authorities  upon  the  subject,  has  no  solid  foun- 
dation of  reason  to  support  it,  and  appears  to  have  been 
made  without  a  special  discussion  of  the  principle  invoh^ed. 

It  is  true  that  many  cases  may  be  found,  which  silently 
recognize  the  principle,  that  a  bequest  of  freedom,  which 
is  otherwise  valid,  is  not  rendered  void  by  the  fact,  that 
the  election  of  freedom  by  the  slave  is  the  declared  condi- 
tion on  which  it  is  to  take  effect.  The  courts  of  Xorth 
Carolina,  South  Carolina,  Georgia,  Mississippi,  Kentucky, 
and  Tennessee,  have  all  treated  as  valid  bequests  which 
provided  for  an  election  by  slaves  of  freedom  or  servitude. 
Washington  v.  Blunt,  8  Ired.  Eq.  253  ;  Jordan  €.  Bradlcij, 
Dudley's  R.  170;  Frasier  v.  Frailer,  2  Hill's  Ch.  305; 
Cldaud  V.  Waters,  19  Geo.  35  ;  Ross  v.  Verfncr,  5  How. 
Miss.  305  ;  Leech  v.  Cooky,  G  Sm.  &  M.  93  ;  Graham's 
Ex'r  V.  Sam,  7  B.  Monroe,  403 ;  John  v.  Moreman,  S  B.  Mon. 
100  ;  Adams  v.  Adams,  10  B.  Mon.  20  ;  Isaac  v.  McG'dl, 
9  Humph.  61G  ;   Wade  v.  Am.  Col.  Societij.  7  Sm.  &  M.  694. 

i\Ir.  Cobb,  in  his  work  upon  the  law  of  negro  Slavery, 
notices  the  suggestion  made  in  Carroll  c.  Brumhy,  (supra.) 
that  a  slave  is  incapable  of  making  a  choice  between  free- 
dom and  slavery,  and  says  in  reference  to  it :  "The  suggi'S- 
tion  has  not  been  approved  by  other  courts,  and  we  cannot 
see  the  force  of  it.  The  theory  of  a  complete  annihilation 
of  will  in  the  slave,  is  utterly  inconsistent  with  all  recog- 
nition of  him  as  a  pei'son,  especially  as  responsible  crimi- 
nally Ibr  his  acts." — Cobb  on  Slaveiy,  §  303. 

Notwithstanding  this  long  array  of  authorities,  appa- 
rently in  ronllict  with  it,  we  are  persuaded  that  the  ])rin- 
ci}>U'  announce'd  by  tliis  eouit  in  Carroll  v.  Brumhy  (supra) 
is  a  sound  one  ;  and  that  any  trust  for  enuu)ci[)ation,  in  tlie 
execution  of  which  tli*;  eh^ction  of  the  slave  between  free- 
dom and  s(!r\  itude  is  presi-ribed  as  a  necessary  step,  must 
uil,  because  slaves  havt;  woi  the  legal  capacity  to  make  the 
election. 

It  is  a  remarkable  fact,   and  one  which  may  be  thought 
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to  militate  against  the  opinion  we  have  just  expressed, 
that  in  none  of  the  numerous  cases  we  have  cited,  except 
CMand  V.  Waters,  (19  Geo.  3-5,)  does  it  appear  that  the 
question  as  to  the  legal  capacity  of  slaves  to  make  such 
election,  was  distinctly  made  by  counsel,  or  fully  consid- 
ered, or  expressly  adjudged  by  the  court.  Hence  we  have 
spoken  of  these  cases  as  silently  recognizing  the  validity 
of  bequests  providing  for  an  election  by  slaves  of  freedom 
or  servitude.  The  legal  capacity  of  slaves  to  make  such 
election  has  been  rather  assumed  than  settled  in  them. 
Consequently,  with  the  single  exception  just  mentioned, 
they  have  not  the  weight  which  would  attacli  to  cases  in 
which  the  question  had  been  dinjctly  made  and  argued  by 
counsel,  and  fully  considered,  and  distinctly  decided  by  the 
court. 

Assuming,  then,  that  the  trust  in  this  case  cannot  be 
executed  in  the  manner  pointed  out  by  the  testator,  unless 
the  slaves  choose  to  be  emancipated,  the  qui^stion  is,, 
whether  the  making  of  this  election  is  an  act  which  slaves 
have  the  legal  capacity  to  perform.  Can  a  master,  by  his 
will,  clothe  his  slaves  with  the  irrevocable  power  of  deter- 
mining and  changing,  by  an  uncontrollable  act  of  their 
will,  their  own  civil  status  ?  Belbre  we  can  give  an  aflirm- 
ative  answer  to  these  questions,  we  must  be  prepared  to 
say,  that  a  master  may  confer  upon  slaves  the  legal  right 
to  acquire  for  themselves,  by  their  own  unforced  and  un- 
restrainable  act,  benefits  and  privileges  inconsistent  with 
the  condition  of  slavery,  and,  at  the  same  time,  and  by  the 
same  act,  to  divest  the  property  rights  of  otliers. 

So  far  ns  their  civil  status  is  concerned,  slaves  are  mere 
pro})ei1y,  and  their  condition  is  that  of  absolute  civil  in- 
capacity. Being,  in  respect  of  all  civil  rights  and  relations, 
not  persons,  but  things,  they  are  incapable  of  owning 
propeity,  or  of  performing  any  civil  legal  act,  by  which 
the  property  of  others  can  be  alienated,  or  the  relations  of 
property,  or  tlie  legal  duties  or  trusts  in  regard  thereto,  in 
any  wise  affected.  In  a  late  case,  the  supreme  court  of 
Korth  Caroiina  used  this  language  :  "Under  our  system  of 
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law,  a  slave  can  make  no  contract.  In  the  nature -of  tilings 
he  cannot.  lie  is,  in  contemplation  of  law,  not  a  persoa 
for  that  purpose.  He  ha^  no  legal  capacity  to  make  a  con-, 
tract ;  Jic  iias  no  legal,  mind.  He  is  the  property  of  his 
master,  and  all  the  proceeds  of  his  labor  belong  to  his 
owner.  If  property  is  devised  or  given  to  him,  the  devise 
or  be([ucst  is  void,  and  the  personalty  given  either  belongs 
to  the  giver,  or  becomes  the  property  of  the  owner.  A 
slave  has  no  legal  status m  our  courts,  except  as  a  criminal, 
or  as  a  witness  in  certain  cases." — Butler  v.  Faulk,  4:  Jones.'' 
L.  E.  2.3:5. 

Chancellor  Kent,  in  speaking  of  the  laws  of  the  southern 
States  on  the  subject  of  negro  slavery,  says  :  "They  are, 
doubtless,  as  just  and  as  mild  as  is  deemed  by  those  gov- 
ernments to  be  compatible  with  the  })ublic  safety,  or  witli 
the  existence  of  that  species  of  [troperty-;  and  yet,  in  con- 
templation of  their  laws,  slaves  are  considered,  in  some 
respccls,  ;is  IhingSfc.  or  .property,  i-ather  than  p(!rsons,  and 
are  vendible  as  |)eisonal  estate.  They  cannot  take  property 
l)y  descent  or  purchase.;-  and  all  they  find,  and  all  (hey 
hold,  belongs  to  the  master.  They  cannot  make  hiwful 
contracts,  a>/d  tticy  are  deprived  of  eicU  rifjltfs.'^ — 2  Kent,  2-5:3. 
So,  in  L'n/erson  r.  Jlon-Jand,  (1  Mason'>s  11.  4-5,)  Judge  Story 
Hays,  that  the  slave  "Ay/.s-  no  eivil  rif/Iits  or  inirilcfjes.'''' 

\\^  th(i  case  of  (Jirod  v.  Leu-is,  (G  ^lai'tin's  K.  0-5!),)  it  is 
said,  that  slaves  have  no  legal  capa,city  to  assent  to  any 
contract  ;  that  whilst,  with  the  consent  of  the  master,  they 
have  1ii(!  moral  power  to  enter  into  such  a  connection  as 
that  ol  inaniage,  the  marriage,  whilst  they  ri'ujai.n  in  u 
state  of  sliiveiy,  could  be  pi'oductive  of  no  ci\  il  eilect, 
bfcjinse  slaves  are  deprired  of  all  civil  rifjJits.. 

I'he  numerous  decisions  in  which  it  has  been  held,  that 
a  ])romisr  iiiadeto  a  sh)V(%  or  for  his  benelit,is  not  enforce- 
able in  any  leg;d  tribunal  ;  that  a  slave  camiot  sue  or  be 
sued,  except  that  he  is  (dollied  with  the  statutory  right  of 
instituting  a  suit  tor  Ireedom  5  that  he  cannot  ac([uire  or 
own  proj)(;rly  ;  that  he  has  no  legal  capacity  to  make  a 
contract,  not  even  that  of  marriage, — all  proceed  upon  the 
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fundamental  idea,  that  our  slaves  have  no  civil  or  social 
rights,  and  are  incapable  of  performing  by  their  own  voli- 
tion, and  as  a  matter  of  right,  any  civil  act  which  can  be 
made  the  lawful  Joundation  of  vesting  new  riglits  in  them- 
selves, or  of  divesting  the  existing  rights,  or  determining  in 
any  rt^spect  the  legal  duties  of  others. 

According  to  the  legal  conception  of  slaveiy,  as  it  exists 
in  tlie  southern  States,  a  human  being  endowed  with  civil 
riglits  cannot  be  a  slave.  The  possession  of  these  riglits  is 
incompatible  with  the  condition  of  slavt-ry,  and  any  at- 
tempt to  confer  them  upon  a  slave,  durante  scrcitutc,  is  an 
effort  to  accomplish  what  is  legally  impossibh'.  Our  law 
recognizes  no  other  status  than  that  of  absolute  freedom,  or 
absolute  slavery  ;  and  the  courts  have  uniformly  rejected, 
as  a  legal  solecism,  the  idea  that  a  slave,  wiiile  a  slave,  can 
be  invested  with  civil  rights  or  legal  capacity. — Aberoom- 
hic  V.  Abcrcromhic,  27  Ah\.A9\:.  Therefore,  any  attempt 
of  a  mast(!r  to  clothe  his  slave  with  the  power  to  pei-form 
an  act,  which  involves  t)ie  exercise  of  civil  rights  and  legal 
capacity,  must,  in  the  nature  of  things,  fail. 

It  S(^ems  too  clear  for  dispute,  that,  where  a  bi.'qm^st  is 
riade  to  depend  upon  the  declaration  by  the  legate*;  of  his 
election  to  accept  the  gift,  the  making  of  tliis  election  is  a 
civil  act.  If  a  grant  of  an  estate  be  made  to  a  free  person, 
on  condition  that  he  would  elect  a  ti'ade  ;  or,  if  a  be'quest 
be  made  of  either  one  of  two  named  slaves  the  legatee  may 
choose,  if  he  will  cleci,  between  the  two,  it  could  iiot  be 
seriously  contended,  that  the  making  of  the  elect  ion  would 
wot  be  a  civil  act.  Surely  that  is  a  civil  act,  tii.'  pci-f(n'm- 
ance  of  which  either  creates  or  divests  valualde  rights,  or 
imposes  a  legal  duty,  or  perfects  a  trust,  which  courts  may 
enfoi'ce.  So,  wlum  the  act  of  a  slave,  in  choosing  between 
freedom  and  slavery,  is  a  necessary  step  in  the  execution  of 
a  trust,  the  election  is  a  civil  act,  and  the  trust  is  void,  be- 
cause it  presupjioses  and  requires  that  a  slave,  duranfi'  servi- 
tutc  shall  be  investcMl  with  privileges  which  d(j  not  and 
cannot  belong  to  one  in  his  coiidirion.  Such  a  bequest  is 
an  eflbrt   on  the  part  of  .the  testator  to   impart  to  i-Iavea 
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rights  which  belong  exclusively  to  freemen, — thus  placing 
them  in  that  middle  state  between  absolute  freedom  and 
absolute  slavery,  which  our  law,  upon  grounds  of  para- 
mount public  policy,  refuses  to  recognize  as  legally 
possible. 

It  is  true  that  slaves  are  human  beings,  and  are  endowed 
with  intellect,  conscience,  and  will.  Their  moral  andintt^l- 
lectual  qualities  determine,  to  a  considerable  extent,  their 
value,  and  are  often  looked  to  in  ascertaining  the  rights  and 
liabilities  of  others  in  relation  to  them  as  articles  of  prop- 
erty.— See  Young  v.  Burton,  1  McMuU.  E(j.  255  ;  Bean  v. 
Summers,  13  Graft.. 412  ;  Boyce  v.  Anderson,  2  Peters,  150. 
Being  endowed  witli  intelligence,  conscience,  and  volition, 
they  are  deemed  capable  of  committing  crime ;  and  the 
same  public  policy  which,  so  far  as  the  performance  of  civil 
acts  is  concerned,  refuses  to  consider  th<Mn  as  persons,  gives 
them  a  criminal  status,  and  recognizes  them  as  persons  in 
respect  of  acts  involving  criminal  responsibility-  Because 
they  are  rational  human  heings,  they  are  capable  of  com- 
mitting Climes  ;  and,  in  reference  to  acts  which  are  crimes, 
are  regarded  Vi'fi  persons.  Bectiuse  they  are  slaves,  they  are 
necessarily,  and,  so  long  as  they  remain  slaves,  incurably^ 
incapable  of  performing  civil  acts  ;-  and,  in  reference  to  all 
Buch,  tJiey  are  tilings,  not  persons. 

This  obvidus  distinction  is  overlooked  by  Mr.  Cobb,  in 
}iis  criticism  of  the  decision  in  Carroll  v.  Brumhy. — See 
Cobb  on  Slavejy,  §  303.  So  far  as  civil  acts  are  concerned, 
the  slave,  not  being  a  person,  has  no  legal  mind,  no  will 
Vr'iii('h  tlie  law  can  recognize.  But,  as  soon  as  we  pass  into 
the  region  of  crime,  he  is  treated  as  a  person,  as  having  a 
legal  mind,  a  will,  capal>le  of  originating  acts  fur  which  he 
may  be  subjected  to  })unishment  as  a  criminal.  Considered 
in  his  relation  to  tliis  latter  class  of  acts,  the  theory  of  a 
eomph'te  annihilation  of  will  in  the  slave,  is  wholly  un- 
founded ;  while  in  relation  to  the  former  class  of  acts,  it  is 
entirely  consisten'j,  and,  indeed,  is  the  only  theory  that  can 
be  co!isistent,  with  the  fundamental  idea  of  negro  slavery 
as  it  exists  with  us — namely,  that  in  respect  of  civil  rights 
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and  legal  capacity  to  perform  acts  of  a  civil  nature,  the 
filave  is  not  a  person,  but  a  thing. 

It  must  not  be  supposed  from  what  has  been  said,  that 
our  hiws  fail  to  afford  slaves  adequate  protection  against 
oppression  or  injury.  This  protection  is  not  only  secured 
by  the  fundamental  law,  the  constitution  of  the  State,  (art. 
G,  §§  2  and  S,)  but  many  statutes  have  been  enacted  with 
a  view  to  the  same  end.  The  law  punishes  an  assault  and 
battery  upon  them  by  any  third  person  ;  prohibits  the  inflic- 
tion upon  them  of  cruel  or  unusual  punishment ;  punishes 
the  master,  or  other  person  standing  in  that  relation,  who 
fails  to  provide  the  slave  with  a  sufficiency  of  healthy 
food,  or  necessary  clothing,  or  to  provide  for  him  properly 
in  sickness  or  old  age,  or  treats  him  in  any  other  way  with 
inhu7iianity  ;  and  the  master  cannot  relieve  himself  of  the 
legal  obligation  to  supply  the  slave's  necessary  wants,  by 
voluntarily  putting  the  slave  away  from  him,  without  pro- 
viding some  one  to  occupy  the  relation  of  master  to  him. 
The  law  also  secures  to  slaves  the  right  of  trial  by  jury,  for 
all  offenses  above  petit  larceny,  and  provides  them  with 
counsel,  in  certain  cases,  at  the  public  expense. — See 
Ativood  V.  Becli,  21  Ala.  609;  4  Ala.  66;  Code,  §§3297, 
3300,  3316,  3319,  3329. 

There  is  nothing  inconsistent  with  the  views  expressed 
in  this  opinion,  in  the  fact  that  a  master  may  make  his 
slave  an  a2;ent.  In  that  case,  the  acts  of  the  slave  are  but 
the  acts  of  the  master ;  and  this  it  is  which  gives  them  all 
their  validity  and  effect.  Hence  it  has  been  held,  that  a 
slave  cannot  act  as  the  agent  of  any  person  but  his  mas- 
ter.— State  V.  Hart,  4  Ired.  246.  "  The  agency  of  the 
slave,  in  truth,  instead  of  affording  auy  argument  in  behalf 
of  the  existence  of  his  social  or  civil  rights,  is  but  an  in- 
stance or  illustration  of  the  complete  dominion  of  the 
master;  of  his  entire  control  over  all  thepowers  and  fac- 
ulties of  the  slave ;  and  of  his  right,  consequently,  to  use 
him  as  an  instrument  or  medium  through  which  to  make 
or  execute  contracts  with  third  persons." — BaiJcy  v.  Foivr 
dexter,  14  Grattan,  132,  198. 
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In  the  case  just  cited,  the  question  of  the  legal  capacity 
of  slaves  to  choose  between  freedom  and  slavery  under- 
went a  most  elaborate  discussion  by  eminent  counsel,  and 
received  the  fullest  consideration  from  the  court ;  and  the 
conclusion  attained  was,  that  a  bequest  of  freedom,  depen- 
dent upon  the  election  of  the  slaves  to  be  free,  is  void; 
because  slaves  have  no  legal  capacity  to  make^the  elcction^r 
To  the  learned  arguments  of  the  counsel,  and  the  able 
opinion  of  Daniel,  J.,  in  that  case,  we  are  chiefly  ind(;bted 
for  the  line  of  argument  above  presented.  On  that  occa- 
sion, the  question  seems  to  have  received  for  the  first  tima 
the  deliberate  consideration  which  its  great  importance 
demands;  and  under  these  circumstances,  the  opinion  pro^ 
noiinced  is  fairly  entitled  to  outweigh  a  score  of  cases  on 
tlie  opposite  side,  where  the  point  seems  to  have  been 
rather  taken  for  granted,  than  expressly  decid<!d. — Sees 
also,  WiUlamson  v.  Cmdter,  14-  Gratt.  394; 

It  is  said,  however,  that  the  trust  in  this. case  is  not  de- 
pendent on  the  election  of  the  slaves  to  be  free,  but  is  per- 
fect without  it  ;■  that  tlie  election  which  they  are  authorized 
to  make,  is  the  election  to  remain  in  slavery ;  and  that  this 
is  prescribed,  not  as  a  necessary  step  in  the  execution  of 
the  trust,  but  as  a  condition  by  which  it  may  be  defeated. 
Tlie  argument  is,  that  the  testator  first  creates  a  valid  trust, 
by  directing  his  executor  to  remove  the  slaves  for  the  pur- 
pose of  emancipating  them,  and  then  provides,  as  the  con* 
dition  which  sliall  defeat  it,  the  ejection  of  the  slaves  to 
remain  in  slavery.  As  slaves  cannot,  by  any  voluntary  act 
of  tlieirs,  defeat  a  con>|.dete,  any  more  than  they  can  per* 
fec^  an  incomplete  trust,  it  would  follow,  if  this  view  of 
the  will  is  correct,  that  the  condition  would  be  void,  be- 
cause inipossible,  and  tlie  trust  would  stand  unaffected  by  iti 

W«!  \till  not  inquire,  whether,  taking  the  whole  will 
together,  it  does  not  appear  that  the  election  of  the  slaves 
to  be  free,  is  an  act  essential  to  the  execution  of' the  trust 
in  the  manner  prescribed  by  the  testator. — See  Williamson 
V.  Coulter,  14  Gratt.  304.  For,  however  that  may  be,  it  ia 
obvious  that  the  trust  is  made  to  depend  on  the  election  by 
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the  slaves  of  the  place  to  which  they  are  to  be  nirnoved. 
The  direction  is,  that  the  executor  shall  have  them  "taken 
to  some  non-slaveholdiiig  State,  or  to  the  republic  of"  Li- 
beria, as  t/ie  said  slaves  may  prefer.''^  In  Trusts  ot"  this 
character,  the  rule  cy  pres  is  not  adopted  or  a[»[tlied;  and 
until  the  slaves  are  carried,  in  execution  of  tlie  trust,  to  the 
Si(ttc  'or  c'oimtry  to  i^hich  the  ivill  directs  them  to  be  cai'ried, 
they  do  not  acquire  the  capacity  of  freemtiu,  but  remain 
subject  to  the  disabilities  of  slaves. — Hooper  v.  Hooper, 
32  Ala.  673. 

If  the  direction  is  for  the  removal  of  the  slaves  to  a  par- 
ticular State,  and  the  execution  of  the  provision  becomes 
impossible,  from  the  refusal  of  such  State  to  admit  free 
negro(>s  within  its  limits,  the  bequest  fails. — Nancy  v. 
)Vri(jht,-9  Humph.  5(^7;  Adams  v.  Bciss,  18  Geo.  130. 
The  effect  of  this  will  is,  that  the  executor  is  to  take  the 
slaves  to  that  one  of  two  named  places  wiiich  they  may 
select.  Unless  they  make  the  selection,  the  direction  fails. 
Unless  the  executor  takes  the  slaves  to  a  place  selected  by 
them,  he  does^iot  take  them  io  the  place  directed  by  the 
testator.  The  trust^  cannot  be  executed,  in  the  manner 
provided  by  the  will,  unless  the  executor  consults  with  the 
slaves,  and  is  governed,  as  a  matter  of  legal  duty,  by  their 
will.  As  their  electior*  of  the  place  t?o  which  they  shall  be 
taken  is  a  condition,  the  performance  of  which  is  essential 
to  the  execution  of  the  trust  in  their  favor,  the  making  of 
that  choice  is  as  much  a  civil  act  as  an- election  between 
freedom  and  slavery.  The  case  of  ClcJand  v.  WuterSi 
(19  Geo.  35,)  proceeds  upon  the  idea,  that  in  principle  there 
is  no  difference  bcitween  the  capacity  of  slaves  to  choose 
the  place  to  which  they  shall  be  taki-n,  and  their  capacity 
to  elect  whether  they  will  remain  slaves  or  be  emancipated. 
We  can  peYceive  no  distinction.  As  the  trust  cannot  be 
executed jt  according  to  the  directions  of  the  testator,  unless 
this  condition  (the  Selection  by  the  slaves  of  the  place  to 
which  they  shall  be  removed)  is  performed,  and  as  the  con- 
dition is  one  which  slaves  arc  legally  incapable  of  perform- 
ing, the  trust  is  void. 

Decree  affirmed. 
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GARLINGTON  vs.  JONES. 

[motion  to  ESTABLISfl  BILL  OF  EXCEPTIONS.] 

1.  Contoita  of  hill  of  exceptions. — Where  Avritten  documents  are  men- 
tiont'd  iu  tlie  bill  of  exceptions,  as  constitutini^  a  part  of  it,  but  are 
neither  copied  into  it,  nor  described  by  such  identifying  features  as  to 
leave  no  room  for  mistakes  in  the  transcribing  oflicer,  they  cannot  be 
regarded  as  a  part  of  the  bill. 

2.  Fraciice  on  motion  to  establish  hill  of  exceptions. — On  motion  in  the  ap- 
pellate court  to  cstablisb  a  bill  of  exceptions,  which  the  presiding 
judge  of  the  primary  court  failed  or  refused  to  sign,  (Code,  §^  2354-56,) 
the  point,  decision,  and  facts,  as  a  whole,  must  be  correctly  stated  iu 
the  bill;  and  if  written  documents  are  referred  to  iu  the  bill,  as  con- 
etituting  a  part  of  it,  but  are  neither  copied  into  it,  nor  sufficiently 
identified  to  be  regarded  as  part  of  it,  i^t  cannot  be  established. 

From  the  Circuit  Court  of  Chambers. 
Tried  before  tlie  Hon.  Nat.  Cook. 

In  this  case,  the  appellant's  counsel  made  a  motion  to 
establish  a  bill  of  exceptions,  which  the  circuit  judge  had 
failed  to  sign  within  the  time  required  by  law ;  and  sub- 
mitted, with  the  motion,  several  affidavits  as  to  the  correct- 
ness of  the  bill  tendered  ;  while  counter  affidavits  w^ere 
iubmitted  on  the  part  of  the  appellees,  denying  its  correct- 
ness. The  following  are  extracts  from  the  bill :  "On  the 
trial  of  this  cause,  the  plaintiff  read  in  evidence  to  the  jury 
a  note,  as  follows:  (Here  insert  the  note.)"  "The  de- 
fendants then  read  in  evidence  the  interrogatories  and 
answers  of  B.  F.  Reynolds,  as  follows  :  (Here  copy  the 
first  set  of  Reynolds'  interrogatories  and  answers.)"  "Plain- 
tiff moved  to  suppress  the  deposition  of  said  witness,  on 
the  ground  that  defendants  had  taken  his  deposition  a 
second  time,  which  second  deposition  is  as  follows.  (Here 
copy  the  interrogatories  and  answers.)"  "The  defendants 
read  in  evidence  the  interrogatories  and  answers  of  Henry 
Cosmer,  as  follows  :  (Here  insert  the  interrogatories  and 
answers  of  the   witness.)"     "The   defendants  asked  the 
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court  to  give  the  following  ten  charges,  each  of  which  the 
court  gave.  (Here  copy  the  ten  charges  given  at  the  in- 
stance of  the  defendant.)"  The  documents  referred  to  are 
not  copied  into  the  bill,  nor  is  any  other  description  of 
them  given. 

J.  Falkxer,  and  D.  Cloptox,  for  the  motion. 
W.  P.  Chilton,  and  S.  F.  Rice,  contra. 

STONE,  J. — Several  papers  are  mentioned  in  the  bill  of 
exceptions,  as  constituting  a  part  of  it,  which  are  not  copied 
into  it;  nor  are  they  described  by  such  identifying  features 
as  to  "leave  no  room  for  mistakes  in  the  transcribing 
officer."  Under  these  circumstances,  those  papers  could 
not  be  regarded  as  part  of  the  bill  of  exceptions. — Bradlnf 
V.  Andreas,  80  Ala.  SO;  Looncy  v.  Bush,  Minor,  413  ;  Quig- 
Jcy  v.  Camphell,  12  Ala.  58^  Brandt  BanJc  v.  Moseley, 
19  Ala.  222  ;  Siodder  v.  Grant,  28  Ala.  416. 

[2.]  This  being  the  case,  we  are  not  enabled  to  Jcnoir, 
and  to  affirm  as  a  fact,  that,  on  each  point  presented  for 
revision,  the  bill  of  exceptions  tendered  truly  states  "the 
point;  charge,  opinion  or  decision,  wherein  the  court  is 
supposed  to"  [have  *erred],  "with  such  statement  of  the 
facts  as  is  necessary  to  make  it  intelligible." — Code,  §  2354. 
To  put  the  judge  in  fault,  for  refusing  to  sign  the  bill  of 
exceptions,  the  facts  presented  must,  as  a  idiole,  be  cor- 
rectly stated.  It  is  not  enough  that,  by  striking  out  a  part, 
the  judge  could  truthfully  have  signed  and  certified  the 
balance.  This  was  addressed  to  his  discretion.  The  ques- 
tion coming  before  us  in  the  form  in  which  it  does,  we  have 
no  authority  to  establish  the  bill  of  exceptions,  unless  the 
point,  decision,  and  facts,  are  proved  to  us  to  have  been  truly 
presented  to  the  circuit  judge,-  not  in  part,  but  as  a  whole. 
Anything  short  of  this,  is  not  a  true  statement  of  the  points 
.and  decisions  sought  to  be  reviewed. 

Motion  refused. 


16 
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WILLIAMS  vs.  IVEY. 

[actio:;^  for  assault  and  battery  and  false  imprisonment.] 

1.  Diitinctioii  between  counts  in  trespass  and  case. — The  forms  of  com])laint 
prescribed  iu  the  Code,  (p.  554,)  "for  assault  and  battery,"  and  "for 
false  imprisonment,"  are  both  in  trespass. 

2.  Amendment  of  complaint  after  demurrer  sustained — Under  the  Code, 
(^  2255,)  if  plaintiff  amends  his  complaint,  after  the  conrt  has  sustained. 
a  demurrer  to  the  original,  and  proceeds  to  trial  on  the  amended  com- 
plaint, he  does  not  thereby  waive  his  right  to  assign  as  error  the  judg- 
ment on  the  demurrer,  unless  the  record  shows  that,  iu  consequence 
of  the  amendment,  he  sustained  no  injury  by  that  judgment.  (Over- 
ruling She.ppard  v.  Shelton,  'M  Ala.  (552,  and  limiting  StalUngs  v.  New- 
man, 26  Ala.  300,  to  cases  commenced  before  the  Code.) 

3.  Error  without  injury  in  admission  and  suhseque-nt  inthdraical  of  evidence. 
The  erroneous  admission  of  evidence,  which  is  afterwards  withdrawn 
from  the  jury,  and  which  they  are  expressly  instructed  by  the  court 
not  to  regard  for  any  purpose,  is,  a1> most,  error  without  injury. 

Appeal  from  the  Circuit  Court  of  Lowndes. 
Tried  before  the  Hon,  Nat.  Cook. 

This  action  was  brouglrt  by  Elijah  Williams,  against 
Samuel  Ivey,  to  recover  damages  for  an  assault  and  battery, 
and  tor  false  imprisonment.  The  original  complaint  con- 
tained two  counts,  which  were  identical  with  those  in  tli^. 
case  of  Reason  Williams  against  Ivey,  page  244.  The 
circuit  cooi't  sustained  a  demurrer  to  the  complaint,  for  a 
misjoinder  of  counts  ;  holding,  tiiat  the  first  count  was  in- 
trespass,  and  the  second  in  case.  The  plaintiff  then  amend- 
ed his  complaint,  by  striking  out  the  first  count;  and  a 
trial  was  had  on  issue  joined  on  the  plea  of  not  guilty  to 
the  second  count.  During  the  trial,  as  the  bill  of  excep- 
tions shows,  the  defendant  read  in  evidence  the  deposition 
of  one  Jordan.  The  plaintitf  moved  the  court  to  suppress 
the  answer  of  this  witness  to  the  third  direct  interrogatory, 
on  the  ground  that  it  was  not  responsive  to  the  interroga- 
tory, and  reserved  an  exception  to  the  overruling  of  his 
objection.     "After  the  argument  to  the  jury  was  closed, 
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and  the  court  had  charged  the  jury,  the  defendant  asked 
leave  of  the  couit  to  withdraw  from  the  jury  the  answer  of 
the  said  Jordan  to  the  third  direct  interrogatory,  and  the 
court  allowed  him  to  do  so;  and  the  court  specially  in- 
structed the  jury,  that  fcaid  answer  was  withdrawn  from 
them,  and  was  no  evidence  before  them,  and  that  they  must 
not  look  to  said  answer  as  evidence  for  any  purpose  ;  to 
which  action  and  ruling  of  the  court  the  plaintiff  also  ex- 
cepted." The  sustaining  of  the  demurrer  to  the  complaint, 
the  rulings  of  the  court  on  the  evidence,  and  the  refusal  of 
a  charge  requested  by  the  plaintif},  are  the  matters  now . 
assigned  as  error. 

J.  Keistek,  for  tlie  appellant. 
Baixe  &  KeSmith,  contra. 

A.  J.  WALKER,  C.  J. — Both  counts  of  the  complaint 
were  in  trespass,  as  was  decided  by  this  court  in  the  kindred 
case  of  lieason  WiUiams  v.  Ivey,  at  the  present  term.  The 
court  erred,  therefore,  in  sustaining  the  demurrer  for  mis- 
joinder of  counts. 

[2.]  This  error  was  not  waived,  by  the  plaintifTs  amend-  - 
ing  and  proceeding  to  tiial.  Section  225-)  of  the  Code 
secures  the  riij^htof  assic;nino:  the  iudo-ment  on  demurrer  for 
error  in  such  a  case,  unless  the  plaintiff  has  sustained  no 
injury  by  the  judgment  in  consequence  of  the  am.endment. 
The  decision  in  StalUngs  v.  Newman,  (2ij  Ala.  300,)  was 
made  in  a  suit  commenced  on  the  Sth  December,  lS-51,  as 
we  find  by  consulting  the  original  record ;  and  it  wa?, 
therefore,  not  governed  by  the  Code.  Besides,  in  that  case, 
the  plaiiitill  probably  sustained  no  injury  from  the  ruling 
on  the  demurrer.  Here,  we  cannot  say  that  the  plaintiff 
has  not  been  injured.  There  are  wrongs  whicii  migi  t 
have  been  redressed  under  the  second  count,  and  yet  could 
not  have  been  proved  under  the  first.  The  decision  in 
Bheppard  v.  Shclton,  34  Ala.  6-52,  was  made  upon  the  au- 
thority of  StaUiufjs  V.  Newman,  our  attention  not  having 
been  called  to  the  provision  of  the  Code  above  stated  ;  and 
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we  do  not  regard  it  as  a  correct  statement  of  the  law  as  it 
exists  since  the  adoption  of  the  Code. 

[;3.]  If  there  was  any  error  in  the  admission  of  the  answer 
of  the  witness  Jordan  to  the  third  direct  interrogatory,  it 
was  cured  by  the  subsequent  withdrawal  of  that  evidence 
from  the  jury,  and  the  explicit  instruction  of  the  court  to 
the  jury,  that  they  must  not  regard  it  as  evidence,  and 
must  not  look  to  it  as  evidence  for  any  purpose. — See  the 
cases  collected  in  Shepherd's  Digest,  568,  §  88. 

The  question  raised  by  the  refusal  of  the  charge  asked, 
may  not  again  arise,  and  we  do  not  deem  it  necessary  to 
pass  upon  it. 

Ileversed  and  remanded. 


WILLIAMS  vs.  IVEY. 

[action  for  assault  and  BATXEltY  AND  FALSE  IMPrjSONMKXT.] 

•].  Disiinction  icliveen  coimts  in  tr€fi2)ass  and  case. — The  forms  of  complaint 
I)rcscribed  in  the  Code,  (p.  554,)  "for  assault  and  battery,"  and  "for 
false  imprisonment,"  are  both  iu  trespass. 

2.  Rdvvancij  of  evidence  in  trespass. — In  trespass  for  an  assault  and  bat- 
tery, and  for  false  imprisonment,  evidence  of  an  arrest  and  imprison- 
ment Avitliout  legal  process,  or  under  legal  process  which  is  void  on  its 
face,  is  relevant  and  admissible;  secns,  sis  to  evidence  of  an  jirrest  and 
imprisonment  under  process  Avhich  is  not  void  on  its  face. 

Appeal  from  the  Circuit  Court  of  Lowndes. 
Tried  before  the  Hon.  Nat.  Cook. 

The  original  complaint  in  this  case  was  in  tliese  words : 
"Reason  AVilliams  \ 

vs.  >      The  plaintiff  claims  of  the  defendant 

Samuel  Ivey.  )  twenty  thousand  dollars,  as  damages 
for  an  assault  and  battery  committed  by  the  dofemdant  on 
t,lie  plaintiff,  viz.,  on  the  10th  January,  x\.  D.  1858. 
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"The  plnintiff  claims  of  the  defendant  twenty  thousand 
dollars,  as  damages  for  maliciously,  and  without  probable 
cause  therefor,  arresting  and  imprisoning  hira,  the  said 
plaintiff,  on  a  charge  of  larceny,  for  twenty  days,  viz.,  on 
the  10th  January,  A.  D.  1S-5S.  Wherefore  he  brings  this 
suit." 

The  defendant  demurred  to  the  complaint,  for  a  misjoin- 
der of  counts,  and  the  court  sustained  the  demurrer;  liold- 
ing,  that  the  first  count  was  in  trespass,  and  the  second  in 
case.  The  plaintiff  then  amended  his  complaint,  by  strik- 
ing out  the  first  count ;  and  a  trial  was  liad  before  a- jury, 
on  issue  joined  on  the  plea  of  not  guilty  to  the  second 
count.. 

During  the  trial,  as  tlie  bill  of  exceptions  shows,  the 
defendant  proved,  in  substance,  that,  on  the  day  specified 
in  the  complaint,  he  and  his  son,  Elijah  Williams,  while 
riding  through.- the  swamp,  were  stopped  by  the  defendant, 
who  was  accompanied  and  assisted  by  a  white  man  and  two 
negroes,  were  forcibly  seized  and  tied,  after  a  severe  strug- 
gle, and  were  carried  before  a  justice  of  the  peace,  before 
whom  the  defendant  preferred  against  them  a  charge  of 
stealing  his  hogs,  and  had  a  warrant  issued  for  their  arrest 
and  imprisonment ;  and  he  then  proposed  to  prove  the  pro- 
ceedings which  were  afterwards  had  under  the  warrant,  up 
to  the  time  of  his  discharge.  The  court  excluded  this  evi- 
dence, because  tlie  affidavit  and  warrant  of  arrest  were  not 
produced  ;  and  after  the  plaintiff  had  closed  his  evidence, 
(the  defendant  adducing  no  evidence,)  the  court  excluded 
from  the  jury,  as  irrelevant,  all  the  evidence  which  the 
plaintiff  had  introduced  ;  to  which  several  rulings  of  the 
court  the  plaintiff  excepted. 

The  sustaining  of  the  demurrer  to  the  complaint,  and 
the  rulinijjs  of  the  court  on  the  evidence,  are  now  assisjned 
as  error. 

J.  Keister,  for  the  appellant,  cited  Stardcvant  v.  Gaiite.^, 
6  Ala.  43-5  ;  Ragsdale  v.  Bowles,  16  Ala.  G2  ;  Shcppdrd  c. 
Funiiss,  19  Ala.  760. 
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Baine  &  NeSmith,  contra,  cited  ]  Chitty's  Pleadings, 
ni.  pp.  134,  202  ;  1  Chitty's  Practice,  48  ;  StaUings  v.  Nem- 
man,  26  Ala.  300. 

STONE,  J. — The  first  count  in  the  original  complaint 
is  a  substantial  copy  of  the  form  furnished  by  the  Code, 
(page  554,)  "for  assault  and  battery,"  and  is  clearly  a  count 
in  trespass.  The  second  count  is  a  copy  of  the  next  suc- 
ceeding form,  the  captioH  of  which  assumes  to  be  "for  ftdse 
imprisonment."  The  correctness  of  the  ruling  of  the 
circuit  court,  on  the  demurrer  for  misjoinder,  depends  on 
the  inquiry,  whether  the  second  count  is  in  trespass,  or  in 
case.  The  circuit  court  held  it  to  be  a  count  in  case.  Wo 
bold,  that  it  was  a  count  in  trespass  vi  et  armis,  for  the 
following  reasons  : 

First — The  caption  to  the  form,  for  false  imjyrisonmcnt, 
indicates  the  action  of  trespass,  (2  Chitty's  PI.  m.  p.  857;,) 
and  is  a  very  inappropriate  designation  of  an  action  on  the 
case  for  a  malicious  prosecution. — 2  Chitty's;Pl.  m.  p.  oOO. 

Second — The  count  contains  no  words  descriptive  of  an 
arrest  under  process,  or  ot  discharge  therefrom,  which  are 
essential  in  a  complaint  for  a  malicious  prosecution. — Bags- 
dale  V.  Bowles,  16  Ala.  62;  Sheppard  v.  Furniss,  19  Ala. 
760. 

In  the  two  cases  cited  supra,  from  16th  and  19th  Ala,, 
the  declaiations  contained  clearer  marks  of  the  action  for 
malicious  prosecution,  than  the  second  count  in  tlu;  present 
complaint  <]oes  ;  yet  this  court  ruled  each  of  those  counts 
to  be  in  trespass. 

In  the  trial  of  tlie  cause,  the  circuit  court  proceeded  on 
the  oj)inion,  that  the  second  count  in  the  conipiaii.t,  on 
wJiieli  the  trial  was  had,  was- a  count  in  case.  Hence,  that 
court  excluded  much  evidence  of  assault  and  battery,  injpris- 
onmeiit  without  [irocess,  ttc,  which  was  legal  evidence  in 
•an  action  of  tresjiass  vi  et  armis.  This  ruling  of  the  court 
being  based  on  an  en'oneoiis  judgment  as  to  the  form  of 
action,  it  results  that  the  ciicuit  court  erred  in  this  partic- 
ular.    We  need  scarcely  add,  that  on  a  trial  in  trespass  for 
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an  assault  and  battery,  and  for  false  imprisonment,  testi- 
mony of  a  prosecution  under  warrant  and  arrest,  which  are 
not  void  on  their  face,  is  not  relevant. — Duckworth  v.  John- 
son, 7  Ala.  578 ;  Crosby  v.  Haivthorn,  25  Ala.  221. 
Reversed  and  remanded. 


STEELE  &  BURGESS  vs.  TOWNSEND. 

[aCTIOX  15Y  COMMON    CAKKIiR    FOK    FRKIGHT — RECOUPMKNT  OF  DA.MAGK 

TO    GOODS.  ] 

1.  Liability  of  eommon  carrier  for  yicfjUgence. — A  common  carrier  cannot 
limit  lii.s  coninion-hiw  liability  by  auy  general  notice,  but  may  so  limit 
it  by  a  special  contract  with  tbe  shipper;  and  a  bill  of  ladinj;,  given 
by  the  carrier  on  the  receipt  of  the  goods,  and  accepted  by  the  ship- 
per, is  a  special  contract  within  the  meaning  of  this  rule ;  yet  such 
special  contract  cannot  be  pleaded  by  the  carrier,  as  an  exemption 
from  liability  for  any  loss  or  damage  resulting  from  his  own  negli- 
gence. 

2.  liehrancij  of  evidence  on  question  of  negUgenee  by  common  carrier. — la 
an  action  against  a  common  carrier,  to  recover  damages  for  injuries  to 
goods  shipped  by  sea,  (or  where  the  same  matter  is  relied  on  as  a  de- 
fense against  an  action  by  him  to  recover  freight,)  the  fact  that  simi- 
lar goods,  shipped  by  sea  to  the  port  of  delivery,  usually  arrived  safe 
and  uninjured,  wouhl  be  admissible  evidence  against  him,  as  a  cir- 
cumstance tending  to  show  tiuit  any  damage  by  breakage  was  the  re- 
sult of  negligence  on  his  part ;  and  e  concerm,  the  fact  that  such  goods 
usually  arrived  in  a  (Ummged  and  broken  condition,  is  admissible 
evidence  for  him,  as  tending  to  show  that  the  breakage  was  not  the 
result  of  negligence  on  his  part.  (Explaining  and  limiting  first  head- 
note  in  O'Grady  v.  Julian,  34  Ala.  88.) 

3.  Burden  of  proof  on  qiicntion  of  negligence  by  common  carrier. — Where 
the  bill  of  lading  contains  an'  express  stipulation,  that  the  carrier  is 
"  not  accountable  for  rust  or  breakage,"  jiroof  of  injury  to  the  gooda 
Ly  breakage  nevertheless  nmkes  out  a /rimfl-/aeic  case  o"  negligence 
against  him  ;  and  the  onus  is  then  on  him  to  sliow  the  exercise  of  due 
■cave  and  vigilance  on  his  part  to  prevent  the  injury  ;  unless  the  na- 
ture of  the  injury,  or  of  the  goods,  of  itself  furnishes  evidence  that 
idue  care  and  diligence  could  uot  have  prevented  the  injury. 

Appeal  from  the  Circuit  Court  of  ]\Iobile. 
Tried  before  the  Hon.  C.  W.  Rapiek. 
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This  action  was  brought  by  the  appellee,  to  recover  of 
the  appellants  SS2  32,  "for  freight,  primage  and  average, 
due  from  said  defendants  to  plaintiff,  u;.»on,  for,  and  iu  re- 
spect of  the  conveyance  of  divers  goods,  merchandize  and 
chattels,  on  board  the  plaintiff's  schooner  E.  W.  Ttill,  from 
the  port  of  Philadelphia  to  the  port  of  Mobile  ;"  and  the 
complaint  also  contained  a  count  for  work  and  labor,  and 
a  count  on  an  account  stated.  The  defendants  pleaded, 
"in  short  by  consent,  payment,  set-off,  and  non-assumpsit." 
On  the  trial,  as  the  bill  of  exceptions  shows,  the  plaintift 
read  in  evidence  the  bills  of  lading  for  the  goods,  which 
contained  a  clause  in  these  words,  "Not  accountable  for 
rust  or  breakage  ;"  and  proved  the  deliver}^  of  the  goods 
to  the  defendants  in  Mobile,  and.  the  value  of  tlie  freight. 
The  goods  consisted  of  stoves,  kettles,  pots,  pans,  c^-c. 
"The  plaintiff  introduced  evidence,  also,  that  the  "foods 
were  well  stowed,  and  were  not  broken  or  damaged  in  dis- 
charging them,  and  that  proper  care  and  skill  were  em- 
ployed in  discharging  them  from  the  vessel;  also,  that  his 
witnesses  had  never  seen  like  goods  better  stowed.  The 
defendants'  evidence  tended  to  show,  tliat  the  cast-iron 
ware,  stoves,  &c.,  were  much  broken  upon  the  vessel,  and 
upon  the  wharf,  and  before  the  delivery  to  the  defendants' 
drays  ;  that  the  breakage  of  the  geods  was  equal  to  the 
amount  of  the  freight  claimed  ;  and  that  some  of  the  break- 
age, as  appeared  by  the  fractures,  was  very  recent,  and 
seemed  as  if  it  had  been  done  within  an  hour.  One  wit- 
ness, who  had  much  experience  in  the  business  of  receiving 
like  wares  shipped  from  northern  ports,  testified,  that  he 
had  never  seen  a  shipment  of  stoves  so  badly  broken  ;  while 
other  witnesses,  also  experienced,  testified,  that  there  was 
not  more  breakage  than  usual  in  such  shipments.  The 
plaintiir  oflei-ed  evidence  tending  to  show,  that  shipments 
of  cast-iron  and  liollow-ware,  especially  stoves,  coming  to 
Mobile  upon  vessels  by  sea,  were  usually  in  a  damaged  and 
broken  condition  on  their  arrival.  The  defendants  objected 
to  this  evidence,  and  excepted  to  its  admission  against  their 
objection.     The  plaintiff  offered  evidence,   also,   without 
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objection,  to  show  that  stoves  were  especially  brittle,  and 
liable  to  damage  and  breakage  ;  and  it  was  also  proved, 
that  such  wares,  unless  carefully  handled,  were  liable  to 
break,  no  matter  how  well  stowed.  It  was  in  evidence, 
also,  that  the  plaintiff'  was  master  of  the  vessel,  a  common 
carrier,  on  which  the  goods  were  shipped  ;  but  there  was 
no  evidence  to  show  any  special  contract  for  the  carriage  of 
the  goods,  other  than  the  bills  of  lading,  which  were  ad- 
mitted to  be  genuine." 

"The  court  thereupon  charged  the  jury,  (among  other 
things,)  that  if  the  goods  mentioned  in  the  bills  of  lading 
were  of  a  brittle  nature,  and  very  liable  to  rust  and  break- 
age in  the  transportation  and  handling,  then  the  exception 
in  the  bills  of  lading, 'not  accountable  for  rust  or  break- 
age,' was,  to  some  extent,  valid  in  flivor  of  the  plaintiff: 
that,  notwithstanding  that  clause  in  the  bills  of  lading,  the 
plaintitf  was  bound  to  use  the  highest  degree  of  diligence,. 
according  to  the  nature  of  the  goods,  to  avoid  dam;ige  to 
them  ;  but,  that  if,  after  using  such  diligence,  and  taking 
the  greatest  care,  they  were  broken, without  any  neglect  or 
want  of  care  on  his  part,  then,  under  his  bills  of  lading,  he 
would  not  be  liable  in  damage  for  such  breakage,  nor  would 
the  same  be  a  defense  or  bar  to  his  right  to  recover  freight. 

"The  defendants  excepted  to  this  charge,  and  then  asked 
the  court  to  charge  the  jury — '  1st,  that  if  there  was  no 
other  evidence  of  a  special  contract  or  agreement,  than  the 
words 'not  accountable  for  rust  or  breakage  '  in  the  bills 
of  lading,  these  words  did  not  show  such  a  special  contract 
between  the  carrier  and  the  shipper  as  would  limit  the  re- 
Bponsil)ility  of  the  former  as  to  breakage ;  2d,  that  if  the 
goods  were  in  good  order  when  received  by  the  plaintiff  in 
Philadelphia,  and  in  bad  order  when  landed  in  Mobile,  the 
plaintiff  could  only  discharge  lumself  by  showing  that  he 
had  not  been  negligent,  and  had  taken  that  care  which  the 
nature  of  the  articles  required,  from  the  time  he  received 
them  in  good  order  in  Philadelphia,  until  he  delivered  them 
to  the  defendants  in  Mobile.'  The  court  refused  to  give 
these  charges  as  asked,  and  tlie  defendants  excepted  to  their 
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refusal  ;  but  the  court  did  give  the  second  charge,  after  m- 
serting  the  woi'd  unusually  before  the  words  had  order  ;  to 
which  qualification  the  defendant  also  excepted." 

The  several  rulings  of  the  court  to  which,  as  ai)ove  stated, 
exceptions  were  reserved,  are  now  assigned  as  error. 

R.  B.  Akmistead,  for  appellants.— 1.  The  circuit  court 
erred  in  the  admission  of  the  evijdence  excepted  to. 
O^Gradij  v.  Julian,  34  Ala.  88  :  Gilmer  v.  City  CoancU, 
26  Ala.  60-5  ;  Hubbard  v.  liailroad  (jo.,  39  Maine,  -306,  and 
cases  cited. 

2.  It  has  been  generally  held  in  this  country,  tliat  a 
common  carrier  cannot  limit  his  respoiisibilit}'  by  a  general 
notice,  but  may  so  limit  it  by  a  special  contract. — 1  Sn?ith's 
Leading  Cases,  32-5-0  ;  1  Parsons  on  Mai-itirni^  Law,  177; 
19  Wendell,  234  ;  9  Watts,  87  ;  5  Rawle,  179;  0  How. 
U.  S.  344-82  ;  2  Kelly,  349  ;  IG  B.  Monroe,  643  ;  2Jv.'nt'8 
Com.  (bth  ed.)  820,  and  note.  The  in^:ertion  of  a  pai  ticu- 
lar  chiuse  in  the  bill  of  ladiug,  .which  is  the  act  of  the  car- 
riei' himself,  does  not  amount  to  a  special  coutiacr,  unless 
the  assent  of  the  shipperis  clearly  shown. — 1  Xewberry's 
Adm.  4;i4  ;  G  Johns.  170-80  ;  6  How.  3S2. 

3.  If  the  cai'rier  received  the  goods  in  good  or^ier,  and 
deli v(  led  them  in  bad  order,  the  onus  was  on  him  to  <'xcuse 
himseii  by  prijof  of  due  care  and  diligence. — -I  N(  wbtM'ry's 
Adui.   ;^-.4,  oo-j  ;  9  Rich.  201  ;   12  Howard,  272-80. 

A.  K.  Maxmno,  contra. — 1.  A  conmion  carrier  m;iy,  by 
speciid  ('(Uitract  with  the  shipper,  limit  his  responsibility  ; 
and  ill.'  !)ill  of  lading  is  tlie  proper  evidence  of  such  special 
couti.;el.— Angell  on  Carriers,  >§>§  220,  221,  223.  22-5,  233, 
1.5!),  l;;-.  ;  Kdwards  on  liaihiients,  4G8  ;  (i  How.  U.  S.  3s2; 
1   Keiu  II,   ISO,  491-2;  4   Sandf.  141  ;  4  Taunton,    126; 

,X>,  R<n*ei,  131  ;  31  Ala.  506. 

2.   it  la'ing  shown  that  the  damage  to  the  goods  resulted 

•  from  the  cau-ie  sp(>cially  exce[)t('d,  the  onus  is  on  the  shi})per 
to  show  neglig(!nc(i  on  the  part  of  the  carrier. — Angell  on 
Carriers,  '^v)  61,  .276  ;  Story   on  Bailments,  ^  573  ;  5  B.  & 
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€r.  320;    11   Metcalf,   461;  28  Ala.  412;  34    Ala.    174. 
3.  The  evidence  objected  to   was   relevant  and  proper. 
DonncU  v.  Jones,  17  Ala.  695  ;  Ingram  v.  Laivson,  37  Eng. 
Com.  L.  350. 

R.  W.  WALKER,  J.— 1.  Whatever  doubts  may  at  one 
time  have  been  entertained  on  the  subject,  it  is  now  well 
settled,  that,  although  a  common  carrier  cannot  limit  the 
liability  which  the  common  law  devolves  on  him  by  any 
general  notice,  he  may  do  so  by  special  contract  with  the 
shipper. — Dorr  v.  N.  J.  Steam  Nav.  Co.,  1  Kernan,  490-91; 
S.  C,  4  Sajidf.  Sup.  Ct.  R.  141-2  ;  N-.  J.  Steam  Nav.  Co.  v. 
Mt'rch'ants*  Bank,  6  Howard,  3>2 ;  Ang.  Carriers,  '^^  220, 
221,  225,  233  ;  1  Parsons  on  Contr.  203-4.  And  it  seems 
to  be  cons'dered,  that  a  bill  of  lading,  given  by  the  (;arrier 
on  recei[)t  of  the  goods,  and  accepted  by  the  shippei',  is  a 
special  contract  betvi'een  the  parties,  within  the  meaning  of 
this  rule. — Dorr  c.  N.  J.  Steam  Nav.  Co.,  1  Kernan,  486, 
491:  Edwards  on  Bailments,  468;  Swindler  i\  IlilUurd, 
2  Richardscn,  303;  Story  on  Bailments,  §  550.  Yet  such 
contract,  limiting  his  common-law  responsibility,  cannot  be 
pleaded  by  the  cairier  as  an  exemption  for  any  loss  or  dam- 
age resulting  from  liisown  negligence. — N.  J.  Steam  Nav. 
Co.  V.  Merdi ants'  Banli,  6  Howard,  144;  Dorr  v.  Steam 
Nav.  Co.,  4  Sandf.  136  ;  Sivmdler  v.JIiUiard,  2  Rich.  L.  280; 
Baler  v.  Brinson,  9  Rich.  L.  201  ;  Davidson  v.  (xraliam, 
2  Ohio  St.  R.  131  ;  Craham  v.  Davis,  4  Ohio  St.  R.  362; 
Merrinian<  V.  Brig  Mary  Queen,  1  Newb.  Adm.  R.  464-; 
1  Parsons'  Mar.  L.  179,  note. 

2.  As  the  exception  contained  in  the  contract  did  not 
have  the  efiect  ol  relieving  the  plaintiff  fi'om  liability  for 
any  "  breakage"  which  was  the  r»'su!t  of  his  negligence,  it 
follows,  that  evidence  tending  to  show  that 'the  breakage 
compliiined  of  was  not  the  result  of  the  plaiiitilf's  negli- 
gence, was  admissible  in  his  behalf;  and  we  hold,  that, 
for  this  pur[)ose,  it  was  competent  for  the  plainrilf  to  show, 
that  articles  similar  to  those  specifit.'d  in  the  bill  of  lading, 
coming  to  Mobile  upon  vessels  by  sea.. were   usually  in  a 
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damaged  and  broken  condition  on  their  arrival.  If  such 
articles,  when  shipped  by  sea,  usually  arrived  uninjured, 
this  would  be  a  circumstance  tending  to  show  that  the 
"  breakage,"  when  any  did  occur,  was  the  result  of  negli- 
gence on  tlie  part  of  the  carrier.  The  contrary  proof  would 
have  a  contrary  tendency. — See  Ingram  v.  Lawson,  37  Eng. 
Com.  Law.  R.  3o0-l ;   JDonncU  v.  Jones,  17  Ala.  090,  69-5. 

The  decision  of  this  court  in  C  Grady  v.  Julian,  (34  Ala. 
88.)  is  relied  on  by  the  counsel  for  appellant,  as  in  conflict 
with  the  opinion  here  expressed.  It  is  possible  that,  in  the 
case  just  cited,  the  court  may  have  placed  an  iinpi'oper 
construction  upon  the  language  of  the  bill  of  exceptions. 
But  the  evidence  which  was  there  held  to  be  inadmissible, 
was  understood  l)y  the  court  as  relating  to  the  usual  profits 
made  h\  particular  establishments  in  the  neighborhood,  and 
Bot  as  referring  to  the  average  per-centage  of  profit  realized 
by  similar  establishments  in  the  neighborhood.  Tlie  decis- 
ion was  intended  to  apply,  and  must  be  confined,  to  cases 
in  which  it  is  proposed  to  prove  the  profits  of  particular 
establishments — that  is,  to  take  individual  instances,  and 
prove  the  usual  profits  of  each, — the  effect  of  permitting 
which  would  l)e,  to  nullify  the  issues  indefinitely. 

3.  The  difficult  point  in  the  case  arises  upon  the  charge 
whicli  was  asked  by  the  defendants,  and  which  the  court 
refused  to  give. 

In  releieiice  to  special  agreements,  limiting  the  carrier's 
responsibility,  Nelson,  J.,  in  delivering  the  opinion  in  New 
Jerscg  Stf-am  Nav.  Co.  v.  Merchants'  J>an]c,  (6  Howard,  U. 
S.  3S4,)  uses  this  language  :  "  The  owner  of  goods,  by  enter- 
ing into  the  contract,  virtually  agrees  that,  in  respect  to 
the  particular  transaction,  the  carrier  is  not  regarded  as  in 
the  exercise  of  his  public  employment,  but  as  a  private 
person  who  incurs  no  responsibility  beyond  that  of  a  bailee 
for  hire,  and  answerable  only  for  misconduct  or  negli- 
gence."—See,  also,  4  Sandf;  Sup.  C.  R.  145  ;  1  Kernan,  493. 
And  it  has  l)een  held  on  several  occasions,  that,  although  a 
Bpecial  contract,  (pialifying  a  carrier's  responsibility,  <loe8 
Dot  exempt  him  Irom  liability  for  loss  resulting  from  his 
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negligence ;  yet  that,  in  such  case,  the  burden  of  proving 
negligence  is  on  the  shipper. — Authorities  supra  ;  ClnrJc  v. 
BarmvcU,  12  Howard,  U.  S.  2S0  ;  Ilimt  v.  The  Clcavcland, 
6  McLean,  26;  S.  C,  1  Newb.  222-3;  Brig  Mary  Queen, 
1  Newb.  4G4 ;  see  1  Parsons'  Mar.  Law,  150-1  ;  Aug.  Carr. 
^•^Gl,  276. 

On  the  other  hand,  and  in  cases  in  which  the  question 
received  tlie  most  thorough  consideration,  it  lias  been 
decided,  that  where  there  is  a  special  contract,  limiting  the 
carrier's  responsibility,  the  onus  of  showing,  not  only  that 
the  cause  of  the  loss  was  within  the  terms  of  the  exception, 
but  also  that  there  was  no  negligence,  is  on  the  can-ier. — 
Swindler  v.  IlilUard,  2  Rich.  L.  R.  2S6  ;  BaJicr  v.  Brinson, 
9  Rich.  L.  201 ;  Davidson  v.  Graham,  2  Ohio  St.  R.  131 ; 
Graham  v.  Davis,  4  Ohio  St.  R.  362 ;  Camden  cO  Amhoy 
li.  R.  Co.  V.  Daldauf,  16  Penns.  St.  R.  67  ;  2  Greenl.  Ev. 
^  219. 

"Without  adopting  this  rule  in  the  terms  in  which  it  is 
here  stated,  w^e  think  it  is  so  far  true  in  the  present  case, 
that  an  injury  by  "  breakage"  to  the  articles  shipped  is  not 
brought  within  the  terms  of  the  exception,  unless  it  is  also 
shown  that  the  "  breakage"  was  not  the  result  of  the  negli- 
gence of  the  carrier.  In  other  words,  the  exception  in- 
cludes only  such  breakage  as  care  and  diligence  could  not 
prevent;  and  the  injury  is  not  within  the  exception,  until  it 
is  shown  that  it  occurred  notwithstanding  the  exercise  of 
such  care  and  diligence.  It  is  not  strictly  accurate  to  say, 
that  the  onus  is  on  the  carrier  to  show,  not  only  that  the 
cause  of  loss  was  within  the  exception,  but  also  that  he 
exercised  due  care.  The  correct  view  is,  that  the  loss  is 
not  brought  within  the  exception,  unless  it  appears  to  have 
occurred  without  negligence  on  the  part  of  the  carrier; 
and,  as  it  is  tor  the  carrier  to  bring  himself  within  the 
exception,  he  must  make  at  least  a  prima-facie  showing 
that  the  injury  was  not  caused  by  his  neglect. 

It  is  a  mistake  to  suppose  that,  by  the  insertion  of  such 
an  exception  as  is  found  in  this  bill  of  lading,  the  character 
of  the  employment  is  changed.     The  party  receiving  the 
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goods  Still  remains,  notwithstanding  this  feature  of  the 
contract,  a  common  carrier:  his  liability  only,  to  the  ex- 
tent of  the  exception,  is  diminished.  "  In  all  things  else, 
the  very  same  principlies  apply.  Care  and  diligence  are 
still  elements  of  the  contract,  and- 'strict  proof  is  properly 
required,  before  any  exemption  may  be  claimed." — 9  Rich. 
203. 

In  most  cases  of  bailment,  the  bailee  is  chargeable,  not 
by  the  delivery  of  the  goods,  but  by  reason  of  negligence. 
Hence,  in  the  case  of  ordinary  bailments,  the  general  rule 
is,  that  to  hold  the  bailee  responsible,  negligence  must  be 
alleged  and  proved  ;  though  some  courts  have  considered 
that  the  bailee  should  be  held  to  proof  of  the  facts  and 
circumstances  under  which  the  loss  occurred. — Clarice 
V.  Spcnce^  10  Watts'  R.3-35  ;  Logan  v.  Mathews,  6  Barr,  417  ; 
Swindler  v.  Ililliard,  2  Rich  L.  305-6.  But  in  relation  to 
commou  carriers,  the  rule  is,  that,  in  all  cases  of  loss,  the 
onus prohandi  is  on  the  carrier  to  exempt  himself  from  lia- 
bility; for,  prima  facie,  the  law  imposes  the  obligation  of 
safety  upon  him.  Consequently,  the  owner  is  bound  to 
prove  no  more  than  that  the  goods  were  delivered  to  the 
carrier,  and  that  the  latter  had  not  delivered  them  to  the 
consignee.  These  facts  constitute  prima-facie  evidence  of 
negligence  or  misconduct. — Angell  Carr.  <§,  202 ;  Story 
Bailm.  §  529. 

By  the  common  law,  the  carrier  is  responsible  for  all 
losses,  except  such  as  result  from  the  act  of  God,  or  the 
public  enemy.  Hence,  his  liability  is  not  confined  tb  such 
losses  as  ai"e  the  consequences  of  his  own  negligence,  or 
want  of  skill.  He  is  liable  for  losses  by  accident,  mistake, 
and  numerous  unavoidable  occurrences,  not  falling  under 
the  head  of  acts  of  God  or  the  public  enemy,  and  against 
which  it  is  not  within  the  reach  of  human  vigilance  or  fore- 
sight to  provide.  For  losses  occasioned  by  the  wrongful 
acts  of  third  persons,  by  accidental  lires,  by  robbery,  or  by 
the  violence  of  mobs,  whicli  neitiier  the  carrier  nor  his 
agents  can  resist,  or  by  any  vigilance  avoid,  he  is  respon- 
sible.—! Smith's  L.  C.  315  ;  2  Ohio  St.  R.  137.     The  liar- 
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bilitiesof"  a  common  carrier  are  ttius  distinguished  into  two 
classes  :  the  one,  a  liability  for  losses  by  neglect,  which  is 
the  liability  of  a  bailee;  the  other,  a  liability  for  losses  by 
^iccident,   or  other  unavoidable   occurrence,   which   is  the 
liability  of  an  insurer.     In  liilcp  v.  Home,  (5  Bing.  R.  217,) 
Best,  C  J.,  uses  this  language  :  "  Wiien  goods  are  delivered 
to  a  carriei',  they   are   usually  no  longer  uiider  the  eye  of 
the  owner;  he  seldom  follows,  or  sends  any   servant  with 
them,  to   the   place  of  their  destination.     If  they   should 
be  lost  or  injured  by  the  grossest  negligence  of  the  carrier 
or  his  servants,  or  stolen  by  them,  or  by  thieves  in  collusion 
with  them,  the  owner  would  be  unable  to  prove  either  of 
these  causes  of  loss.     His   witnesses  must  be  the  carrier's 
sen'aiits;  and  they,    knowing  that  they  could   not  be  con- 
tradicted, would  excuse  their  masters  and  themselves.     To 
give  due  secunty  to  propertj',  the  law  has  therefore  added 
to  that  responsibility  of  a  carrier  which  immediately  arises 
out  of  his  contract  to   carry  for  a  reward — namely,  that  of 
taking  all  reasonable  care  of  it — the  responsibility  of  an 
insurer.     From  his  liability  as  an  insurer,  the  carrier  is  only 
to  be  relieved  by  two  things,  both  so  well  known  to  all  the 
country   when  they  happen,   that  no  person    would  be  so 
rash  as  to  attempt  to  prove  that  they  had  happened  when 
they  had  not ;  namely,  the   act  of  God,   and  of  the  king's 
enemies." 

On  grounds  of  public  policy,  the  courts  have  manifested 
a  disposition  to  construe  any  new  exceptions  to  the  liability 
of  a  common  carrier,  strictly  against  him. — Atwoodv.  Trans- 
portation Company,  9  Watts,  87.  Without  the  exception, 
the  carrier  would  be  liable  as  an  insurer,  for  a  loss  from  the 
specified  cause  ;  and  the  only  legitimate  effect  of  the  excep- 
tion is,  to  relieve  the  carrier  from  this  extraordinary  respon- 
sibility for  a  loss  which  could  not  have  been  prevented  by 
proper  care  and  diligence  on  his  part.  When,  therefore,  a 
carrier,  as  in  this  case,  provides  against  accountability  for 
"rust  or  breakage,"  the  proper  construction  of  the  excep- 
tion is,  that  the  carrier  is  not  to  be  held  liable  as  an  insurer 
for  "  rust  or  breakage"  which  occurs  without  neghgence 
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on  Ills  part;  but  that  he  remains,  as  before,  responsible  for 
any  injury  of  the  kind  mentioned,  if  caused  by  his  failure 
to  exercise  the  degree  of  care  which  the  law  demands  of 
every  common  carrier,  in  respect  of  the  goods  committed 
to  him.  The  making  of  such  exceptiDn  does  not  change 
the  character  of  the  employment,  or  the  rules  of  evidence 
before  applicable  to  the  subject.  Hence,  a  prima-facie 
case  of  negligence  is  made  out  against  the  carrier,  by  show- 
ing that  the  goods  were  delivered  to  him,  and  that  he  has 
either  not  delivered  them  at  all,  or  has  delivered  them  in 
an  injured  condition. 

Where  a  carrier  seeks  to  bring  a  loss  within  the  common- 
law  exception  of  "an  act  of  God,"  he  cannot  throw  upon 
the  employer  the  burden  of  proving  or  inferring  negligence 
or  defective  means  in  the  carrier,  until  he  has  sliown  the 
intervention  of  such  an  extraordinary,  violent  and  destruc- 
tive agent,  as  by  its  very  nature  raises  a  presumption  that 
no  human  means  could  resist  its  eflect. — 1  Smith's  L.  C. 
(5th  Am.  ed.)  318  ;  Coosa  B.  Co.  v.  Barclay,  30  Ala.  12S-9; 
Steele  V.  McTyer,  31  Ala.  676.  "The  true  view  is,  not  that 
the  carrier  discharges  his  hability  by  showing  an  act  of 
God,  and  is  then  responsible,  as  an  ordinary  agent,  lor  neg- 
lif^euce  ;  but  that  the  intervention  of  negliirence  breaks 
the  carrier's  line  of  defense,  by  sliowing  that  the  injury  or 
loss  was  not  directly  caused  by  the  act  of  God,  or,  more 
correctly  speaking,  was  not  the  act  of  God." — 1  Smitli's 
L.  C.  319. 

In  like  manner,  the  exception  of  "perils  of  the  sea,"  and 
"dangers  of  the  river,"  means  such  as  cannot  be  avoided  by 
the  exercise  of  that  discretion  and  care,  which  the  law 
requires  of  common  carriers ;  and  to  ascertain  whether  a 
loss  falls  within  the  exception,  it  must  be  inquired, 
whether  the  accident  could  have  been  prevented  by  the 
exercise  of  proper  foresight  and  diligence. — 1  Smith's  L. 
C.  81() ;  Williams  v.  Branson,  1  Murphy,  417 ;  Marsh  & 
Houren  v.  Blithe,  1  N.  &  McC.  170  ;  Jones  v.  Pitcher,  3  St. 
&  P.  136,  171.  Thus,  where  goods  were  received  on  board 
•  a  steamboat,  and  the  bill  of  lading  contained  au  exception 
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of  "dangers  of  the  river  ;"  and  the  loss  was  occasioned  by 
the  boat's  striking  on  a  sunken  rock ;  it  was  held  incumbent 
on  the  carrier  to  prove  that  due  diligence  and  proper  skill 
were  used  to  avoid  the  accident. — Whiteside  v.  EusseU, 
8  W.  &  S.  44. 

The  same  principle  must  apply  to  the  present  exception. 
The  proof  of  injury  m-ikes  a  prima-facie  case  of  negli- 
gence against  the  earner  ;  and  he  does  not  bring  the  injury 
withinthe  exception,  until  he  shows  the  exercise  of  due 
vigilance  on  his  part  to  prevent  the  injury  ;  unless,  indeed, 
the  nature  of  the  injury,  or  of  the  property,  be  such  as  to 
furnish,  of  itself,  evidence  that  due  care  and  diligence  could 
not  have  prevented  the  injury. 

There  is  no  hardship  in  such  a  rule,  and  many  strong 
reasons  unite  to  commend  it  to  our  approval.  It  is  of  the 
utmost  importance  to  the  commerce  of  the  country,  that 
carriers  should  be  held  to  a  strict  accountability.  On  this 
subject,  we  concur  in  4;he  remark  of  Chief-Justice  Gibson, 
that,  "though  it  is,  perhaps,  too  late  to  say,  tliat  a  carrier 
may  not  accept  his  charge  in  special  terms,  it  is  not  too 
late  to  say,  that  the  policy  which  dictated  the  rule  of  the 
common  law  requires  that  exceptions  to  it  be  strictly  inter- 
preted, and  that  it  is  his  duty  to  bring  his  case  strictly 
within  them." — 9  Watts,  8".  This  is  especially  so  in 
reference  to  exceptions  inserted  in  bills  of  lading.  Goods 
are  commonly  sent  by  the  owner  to  the  carrier's  place  of 
business,  where  they  are  received,  and  the  bill  of  lading 
made  out  by  the  carrier,  or  his  clerk.  It  is  often  not  seen 
by  the  owner,  until  it  is  too  late  to  insist  on  a  change  in 
the  terms.  These  considerations  have  induced  one  eminent 
judge  to  say,  that  the  better  rule,  perhaps,  would  be  to 
treat  all  sucli  provisions  in  bills  of  lading  as  void,  unless 
inserted  by  the  express  consent  of  the  employer. — Black, 
C.  J.,  in  Chonteaux  v.  Leacli^  IS  Penn.  233. 

One  result  of  the  introduction  of  steamboats  and  railroads 
is,  that  common  carriers  have,  to  a  great  extent,  taken  ex- 
clusive possession  of  the  public  thoroughfares  of  the  coun- 
tiy,  and  have  it  in  their  power  to  impose  their  own  ierm% 
17 
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Upon  the  owners  ut  goods,  who,  indoed,  have  no  choice  but 
to  employ  them.  Tlie  owner  iiccepts  the  conditional  bill 
of  lading,  because  he  cannot  well  help  it.  He  must  have 
his  goods  carried,  and  he  sees  that  the  carrier  will  refuse  to 
take  them,  unless  the  prescribed  terms  are  accepted.  The 
owner  seldom  accompanies  his  property,  and,  in  case  of 
loss  or  injury,  however  gross  the  negligence  may  be,  is  un- 
able to  prove  it,  without  relying  upon  the  seivants  of  the 
carrier, — the  very  persons,  generally,  by  wliose  negligence 
(if  there  was  negligence)  the  goods  have  been  lost  ;  whose 
feelings,  \\'ishes,  and  interests,  are  all  against  the  owner, 
and  who  are,  as  a  general  rule,  only  too  ready  to  exculj)ate 
tliemselves  and  their  employer.  Of  the  manner  of  the 
loss,  the  owner  is,  generally,  entirely  ignorant,  while  the 
carrier  and  his  servants  may  be  reasonably  supposed  to  be 
fully  advised  in  regard  to  it;  and  "that  is  a  sound  rule, 
which  devolves  the  onus  on  him  who  best  knows  what  the 
facts  are." 

The  result  of  what  has  been  said  is,  that  if  the  good* 
were  in  good  order  when  received  by  the  plaintiff  in  Phila- 
delphia, and  in  bad  order  from  "breakage"  when  delivered 
in  Mobile,  it  devolved  upon  the  carrier  to  show  that  proper 
diligence  and  skill  were  exercised  to  prevent  the  injury  ; 
unless,  as  before  remarked,  it  appears  that  the  natuie  of  the 
injury,  or  of  the  property,  is  such  as  to  show,  of  itself,  that 
due  care  and  diligence  could  not  have  prevented  the  injury. 
The  charge  asked  should  have  been  given. 

Judgment  reversed,  and  cause  remanded. 


McGEHEE  vs.  MAHONE. 

[detinue  for  slaves.] 


1    Admisnibility    of   rubseqnent  declaratioTta  exphnintory  of  admissionii. — 
Plaiutiff  baving  proved,    that    the  slavt-a  in   controversy  -were   nol 
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iiicludf'd  by  tii«  flcfendaiit  in  the  schedule  of  his  taxable  property. 
whi(;h  was  rendered  to  the  assessor  on  oath,  and  were  included  in  the 
schedule  of  the  plaintiff's  property,  which  was  given  in  at  the  same 
tinii;  by  liissnn,  in  the  defendant's  presence;  the  defendant  cannot  bo 
aHowed,  for  the  purpose  of  rebuttinj^  the  presjunptiou  arisiu'jf  from 
this  evidence,  to  prove  that  he  afterwards  corrected  his  schedule,  and 
"what  reasons  ho  then  assigned  to  the  assessor  for  his  former  conduct; 
and  the  fact  that,  wheii  first  giving  in  his  schedule,  *'ho  asked  leave  ot 
till!  asse«s(»r  to  correct  «ny  mistiike,  and  s.aid  soniethiug  about  getting 
advi(;e,"  does  not  affect  the  principle. 

1.  AdiimsihiUt  11  of  party's  (leclaraHons  as  evidence  for  Mm. — Tlie  declara- 
tionsof  a  party  are,  jjj'fma /fltcic.  not  adnnssible  evidence  fur  him; 
and  the  fact,  that  a  witness,  when  cross-examined,  "for  the  sole  pur- 
pose of  contradicting  him,"  touching  his  own  declarations  at  a  pai^- 
ticuhir  time  and  ])lace,  states,  "tliat  he  cannot  answer  the  question 
without  giving  the  declarations  of  the  defendant  made  at  tlie  same 
tiuu%"  is  not,  of  itself,  sutticient  to  show  error  in  the  'exclusion  of  the 
defendant's  (h'clarations. 

3.  Bailor's  rhjht  to  terminate  "bailment. — If  the  bailor  of  slaves,  when  de- 
livering possession  to  the  bailee,  declares  that  he  gives  or  lends  them 
to  her,  "but  subje«jt  to  Lis  call  at  any  time,"  his  rigfct  to  terminate  the 
bailment,  and  reclaim  the  slaves,  is  not  necessarily  limited  to  tlio  life. 
time  of  the  bailee. 

Appe.al  from  the  Circuit  Cou it  of  Butler. 
Tried  before  the  Hon.  Nat.  Cook. 

This  action  was-  brought  b}'  Thomas  Mahone,  agninst 
Augustus  McGehee,  to  recover  several  slaves,  together  with 
danuiges  for  tlieir  detention.  It  a[>peared  from  the  evi- 
dence on  the  trial,  that  the  slaves  had  once  belonged  to  the 
plaintiff,  and  had  been  either  given  or  loaned  by  him  to 
his  daughter,  who  married  the  defendant  in  April,  1S56, 
and  died  about  one  year  afterv^rards,  leaving  an  infant  child, 
who  also  died  before  the  commenGement  of  the  suit.  The 
defendant's  evidence  conduced  to  show,  that  the  plaintiff 
gave  the  slaves  to  his-daughter,  by  parol,  some  time  before 
her  marriage,  and  afterwards  retained  them,  under  a  con- 
tract of  hiring,  until  the  close  of  the  year  1S56,  when  he 
sent  them  to  the  defendant's  house  f  while  the  plaintifi  's 
evidence  tended  to  show,  that  he  delivered  the  slaves  to 
the  defendant,  after  his  marriage  with  plaintiff's  daughter, 
under  a  loan  or  bailment,  and  declared  at  the  time,  "that 
lie  gave  or  loaned  them  to  defendant's  wife,  but  subject  to 
his  call  at  anv  time." 
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"The  plaintiff  proved,  that,  after  the  death  of  the  de- 
fendant's wife,  his  son  and  the  defendant  went  together  to 
the  tax -assessor,  to  give  in  their  taxes,  and  had  some  con- 
versation between  them  as  to  giving  in  the  slaves  in  con- 
troversy ;  that  the  defendant  did  not  give  in  said  negroes 
to  the  a.-sessor  as  his  property,  and  sw^ore  to  his  schedule  of 
taxable  property  ;  that  said  negroes  were  given  in  at  the 
same  time  by  plaintiff's  son,  in  defendant's  presence,  as  the 
property  of  the  plaintiff ;  and  that  the  defendant  remarked, 
when  he  gave  in  his  list,  that  he  had  intended  to  give  in 
said  negroes,  but  that  plaintiff's  son  had  relieved  him  of 
that.  It  was  further  shown,  that  defendant  and  plaintiff's 
son  then  left  the  assessor,  and  went  home,  and  did  not 
again  return  together  to  the  assessor.  It  was  shown,  how- 
ever, that  th(?  defendant,  at  the  time  of  giving  in  his  taxes, 
asked  leave  of  the  assessor  to  correct  any  mistake,  and  said 
something  about  getting  advice.  To  rebut  the  presump- 
tion arising  from  his  failure  thus  to  give  in  said  slaves  to 
the  assessor,  the  defendant  offered  to  prove,  by  the  assessor, 
that  on  the  same  day  he  gave  in  his  taxes,  but  on  another 
occasion,  he  corrected  his  tax-list,  by  giving  in  said  slaves 
as  his  owiu  The  court  rejected  this  evidence,  at  the 
instance  of  the  plaintiff,  and  the  defendant  excepted.  The 
defendant  further  offered  to  prove,  for  the  purpose  of  rebut- 
ting the  said  presumption,  that  he  said  to  the  assessor  as 
aforesaid,  (the  plaintiff  not  being  present.)  that  the  reason 
why  he  did  not  give  in  said  negroes  in  the  first  instance, 
and  asked  leave  to  correct  his  hst,  was,  that  he  wished  to 
see  one  Morrison,  (who  had  heard  plaintiff  say,  before  his 
daughter  married  the  defendant,  that  said  negroes  were  the 
pro})erty  of  his  daughter,  and  that  he  w\as  paying  hire  for 
them,)  that  he  had  seen  said  Morrison,  and  tluit  Morrison 
had  stated  what  plaintiff  had  -said  about  the  negroes.  Tiie 
court  refused  to  peimit  this  proof  to  be  made,  and  the  de- 
fendant excepted." 

"The  plaintiff  intro^lucod  one  William  F.  ^Mahone  as  a 
witness,  who  testified  to  declarations  of  the  defendant,  after 
the  death  of  his  wife,  as   to  the  ownership   of  the  said 
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negroes,  and  in  disparagement  of  his  title,  made  on  the  day 
of  giving  in  the  tax-list.  On  cro^s-exami nation  of  said 
witness,  and  for  the  sole  purpose  of  contradicting  him,  the 
defendant  proposed  to  ask  him,  what  he  (said  witness)  had 
said  to  one  Morrison,  at  said  Morrison's  store,  three  or 
four  days  after  the  tax-list  was  made,  as  to  tlie  declarations 
of  the  defendant  he  had  proved  on  the  day  of  giving  in 
their  tiixes  ;  and  the  court  said,  that  the  question  might  be 
asked-  The  witness  stated,  that  he  could  not  answer  the 
question,  without  giving  the  declarations  made  at  that  time 
by  tlie  defendant,  who  was  present  with  him  and  Morrison ; 
and  the  court  said,  that  the  declarations  of  the  defendant 
could  not  be  given  ;  to  which  the  defendant  excepted." 

"The  defendant  asked  the  court  to  charge  the  jury,  that 
if  they  found,  from,  the  evidence,  that  there  was  no  valid 
gift  of  the  slaves  before  the  marriage  of  plaintiff's  daughter 
with  defendant ;  and  that  the  plaintiff  said  to  the  defendant, 
at  the  time  the  negroes  were  delivered  into  the  defendant's 
possession,  timt  he  gave  or  loaned  them  to  defendant's  wife, 
but  subject  to  his  call  at  any  time  ;  and  that  he  never  did 
call  for  them,  or  make  them  subject  to  his  order,  during 
the  life-time  of  the  defendant's  wife, — then  the  plaintifl 
could  not  recover  in  this  action."  The  court  refused  this 
charge,  and  the  defendant  excepted  to  its  refusal. 

The  rulings  of  the  court  on  the  evidence,  and  the  refusal 
of  the  charge  asked,  are  now  assigned  as  error. 

Watts,  Judge  &  Jackson,  for  appellant. — 1.  The  case 
of  Traun  v.  Keiffer  and  Wife,  (31  Ala.  13G,)  is  conclusive 
on  the  first  two  assignments  of  error.  Pearsall  v.  Mc- 
Cartney, (28  Ala.  110,)  cited  for  the  appellee,  is  opposed  to 
the  current  of  authority. — 1  Dan.  Ch.  Pr.  455,  note  1 ; 
1  Phil.  Ev.  359;  1  Paige,  124. 

2.  The  proper  predicate  was  laid  to  impeach  the  witness 
Mahone  ;  and  if  his  declarations  were  competent  evidence 
for  that  purpose,  the  declarations  of  the  defendant,  consti- 
tuting a  part  of  the  same  conversation,  thereby  became 
competent    also.     The  declarations  of  defendant,  in  such 
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case,  stand  on  the  same  footing  with  the  decLrjtioniS  of 
third  persons,  which  are  always  received,  tho:iah  mere 
hearsay  ;  and  to  exclude  such  declarations,  whether  made 
by  a  party  or  by  a  third  person,  would,  in  mo«t  ca.^es, 
deny  the  right  to  impeach  a  witness  by  proof  of  eontra- 
dictory  statements. 

D.  W.  Baine,  with  Goldthwatte,  Rice  &  "Semplbv 
contra. — i.  The  corrected  tax-list  was  the  best  evidence  to- 
prove  the  correction,  and  should  have  been  producetl,  orits 
absence  accounted  for,  before  the  same  fact  could  be  prov^ed 
by  the  assessor. — Smith  v.  Armistead,  7  Ala.  69S;  Cole  v. 
Spann,  J3  Ala.  537.;   Ware  v.  Ro}>crson,  18  Aia.  105. 

2.  The  defendant's  subsequent  declarations  to  the  as- 
sessor, foinied  no  part  of  the  transaction  proved  by  the 
plaintif!',  and  were  not  made  in  the  plaintiff's  presence. 
Steivart  c.  Sherman,  5  Conn.  244  ;  Ogden  v.  Peters,  15  IkiF- 
bour,  502  ;  Koherts  v.  Traivich,  22  Ala.  49-3;  Smith,  v.  Cnre- 
t^n,  31  Ala.  652.  That  the  defendant,  when  giving  in  his 
tax-li'jt,  asked  or  reserved  the  rigiit  to  correct  mistakes, 
makes  no  diiference  in  the  application  of  the  principle ;  he 
had  the  right  to  correct  mistakes,  wichoutsuch  reservation. 
The  case  of  an  original  anil  amended  bill  in  chancery  is 
analogous. — Pearsall  v.  McCartney,  2S  Ala.  111).  , 

3.  The  proper  question  was  not  asked  to  impeach  the 
witness  Mahone. — 1  Greenl.  Ev.  514.  If  the  qmsrion  had 
been  proper,  7ion  constat  that  the  defimdant  was  injured  by 
the  ndimgof  the  court,  since  the  record  docs  not  show  that 
the  declarations  of  the  witness  were  excluded.  The  decla- 
rations of  the  defendant  were,  at  least  ^;>'/»«ci  facie,  incom- 
petent evidence  for  him  ;  and  it  was  incumbent  on  liim  t» 
show  some  s[)ecial  circumstances  which  justilied  their  ad^ 
mission. 

'  A.  J.  WALKER,  C.  J. — A  party  cafmot  counteract  ad- 
missions, proved  to  have  been  made  by  him,  by  evidence  of 
posteiior  declarations,  made  on  a  different  occasion. — Fear- 
sell  V.  3IcCartney,  2S  Ala.   110,  12(i ;  li cherts  v.Irawichj 
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2-2  ih.  400-494 ;  Lee  v.  Hamilton,  3  ib.  -529.  The  declara- 
tions, the  exclusion  of  which  is  the  subject  of  the  second 
exception,  manifestly  fall  within  this  rule,  and  were  prop- 
erly h('M  inadmissible. 

But  it  is  claimed  that  the  act,  for  the  rejection  of  the 
proof  of  which  the  defen(knt  m:Hle  the  first  exception 
named  in  the  bill  of  exceptions,  must  be  excluded  from 
the  o]i)eration  of  that  rule.  The  pi  lintifF  proved,  that 
defendant  was  present  when  the  plaintiff's  son  gave  in  tlifi 
slaves  in  controversy,  to  the  tax-assessor,  as  the  taxable 
property  of  the  plaintilF;  and  that  the  defendant  did  not 
include  the  slaves  in  the  list  of  taxable  property  rendered 
by  him.  It  anpeaied,  however,  that  on  that  occasion,  the 
deftmdant  said,  that  he  had  intended  to  give  in  the  slaves 
in  controversy  as  his  j)roperty,  but  plaintiff's  son  had 
relieved  him  of  that;  and,  also,  that  the  defendant  asked 
leave  of  the  assessor  to  correct  any  mistake,  and  spoke  of 
getting  advice.  The  defendant  pre  posed  to  prove  that, 
afterwards,  on  the  same  day,  h;;  give  in  to  the  assessor  the 
said  slaves  as  his  taxable  property.  If  the  proposed  evi- 
dence ought  to  be  excepted  from  the  general  ride,  it  is  upon 
the  ground,  that  the  defendant  qualifiiid  his  conduct,  and 
weakened  the  admission  to  be  aryued  from  it,  by  saying 
that  he  had  inten<led  to  cive  in  the  slaves  as  his  property, 
but  was  relieved  of  it  by  the  plaiiititr's  son,  and  asking 
leave  to  correct  any  mistake.  Tiiat  the  defendant  so  quali- 
fied and  explained  his  d  clarations  and  conduct  at  the  time, 
as  to  greatly  lessen  the  Weight  of  the  argument  against  him 
to  be  drawn  therefrom,  cannot  jiistifv  him  in  giving  in 
evidence  a  subse(iuent  act  or  (h'clai-ation,  adiling  force  to 
the  quaiification  or  explanation  already  made,  or  relieving 
hinist'lf  fioni  the  previous  admission.  The  defendant  ob- 
tained the  .advantage  and  full  luniefit  of  his  explanation  or 
qualification,  in  lessening  or  destroying  the  influence  of  the 
adniii-si)!).  The  fact  that  he  asked  leave  to  correct  any 
mistake,  did  not  entitle  him  to  piove  that  he  subsequently 
acted  differently.  Every  complainant  in  chancery  files  his 
bill,  havinir  a  right  to  correct  mistakes  in   tiie  oriirinal  bill 
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by  an  amendment ;  yet  it  has  been  decided,  that  when  an 
original  bill  is  offered  io  evidence,  in  another  suit,  against 
the  complainant,  he  cannot  counteract!  the  admissions  of 
the  original  bill,  by  introducing  the  amendment. — Fearsall 
V.  McCartney,  28  Ala. .  1 10.  If  a  party  makes  an  admission, 
with  a  request  of  permission  to  correct  any  mistake  in  the 
admission,  the  jury  are  to  consider  the  effect  of  his  request 
of  permission  to  correct  mistakes  in  determining  the  weight 
ot  the  admission  ;  but  he  cannot  be  allowed  to  prove  sub- 
sequent declarations  or  acts,  for  the  purpose  of  relieving 
himself  of  the  force  of  the  admission. 

[2.]  The  appellant,  for  the  purpose  of  discrediting  his 
adversary's  w^itness,  interrogated  him  as  to  declarations 
made  by  him  (the  witness)  at  a  designated  time  and  place, 
and  to  a  given  person.  The  witness  asserted,  that  he  could 
not  answer  the  question,  without  giving  the  declartitions 
of  the  defendant,  who  was  present  at  tlie  time  when,  the 
declarations  of  the  witness  were  made.,  The  court  said, 
that  the  declarations  of  the  appellant  could  not  be  given  in 
evidence;- and  to  this  denial  l)y  the  court  of  the  admissi- 
bility of  the  appellant's  declarations  there  was  an  excep- 
tion. It  is  clear,  that  the  appellant's  declaiations  were, 
prima  facie,  inadmissible  as  evidence  for  him.  It  therefore 
devolved  upon  him,  as  a  preliminary  to  their  admission,  to 
show  how  they  could  be  made  competent  evidence  by  other 
facts. —  ^hicJds.d-  Walker  v.  Henry  &  Mott,  31  Ala.  53. . 
TJie  court  had  nothing  before  it,  tending  to  relieve  those 
declarations  of  their  inadmissible  character,  save  the  single 
fact,  tliat  the  witness  said  he  could  not  answer  tht;  question, 
requiring  a  statement  of  the  declarations  made  by  himself, 
miless  lie  also  gave  the  declarations -made  by  the  ap[)elkint 
on  the  same  occasion.  It  might  liave  been,  that  l\w,  ap- 
pellant's declarations  wei'e  so  intermingled  and  connected 
with  those  of  the  witness  in  the  same  conversation — for 
example,  in  the  form  of  questions  by  one,  and  answers  by 
the  otlier — that  it  would  be  impossible  to  understand  the 
declarations  of  the  witness,  exce})t  when  viewed  in  con- 
nection with   those   of  the    appellant.     13iit  that  state  q£ 
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things  is  not  satisfactorily  sliown,  simply  by  the  statement 
of  the  witness,  that  he  could  not  give  his  own  declarations 
without}  giving  the  defendant's.  The  court,  which  is  the 
judge  of  the  showing  preliminary  to  the  admission  of  evi- 
dence ji5r?w(i/acjc  illegal,  could  not  safely  or  properly  act 
upon  such  a  statement  of  the  witness.  In  doing  so,  it 
would  have  substituted  the  judgment  of  the  witness  for  its 
own,  upon  the  question,  wlietlier  the  declarations  of  the 
appellcUit  and  the  witness  were  so  connected  that  the  hitter 
would  be  unintelligible  wnthout  the  former.  Besides,  the 
statf3mont  of  the  witness,  giving  no  reason  why  he  could 
not  give  his  own  declarations  witliout  tliose  of  tlie  appel- 
lant, was  of  such  ambiguous  and  doubtful  charactei-,  that 
no  inference  of  the  requisite  fact  could  be  safely  predicated 
upon  it. — Scoit  v.  uoxe,  20  Ala.  2i)i;  Humphreys  v.  Brad- 
Jord,  32  Ala.  500.  If  there  were  facts  which  would  have 
shown  the  admissibility  of  the  declanitions  in  q^iestion, 
they  should  have  been  brought  to  the  notice  of  the  court. 
Upon  the  facts  disclosed  by  the  bill  of  exceptions,  we  can- 
not atfirm  that  the  court  erred  indeciding  that  the  declara- 
tions were  inadmissible. 

[3.]  There  was  no  error  in  the  refusal  to  charge  as  re- 
quested by  the  appellant.  If  the  plaintiff  accomj^anied 
the  delivery  of  th-e  negroes  with  the  declaration,  "  that  he 
gave  or  loaned  them  to  the  defendant's  wife,  but  subject  to 
his  call.at  any  time,"  his  right  to  terminate  the  bailment, 
and  reclaim  the  negroes,  would  njt  necessarily  be  restricted 
to  the  lifi'-time  of  tlie  bailee.. 

Jiuliiinent  affirmed. 


JACK  ET  AL.. (slaves)  VS.  DORAN'S  EXECUTORS. 

[statutory  surr  rou  fjikkdom.] 

1.   VaJiditij  of  bequest  oZ/cwdom  <o  s/a it. —In  this  State,  a  direct  bequest 
of  ficL'tloiii  to  slaves  is  void,  unless  their  einaucipatiou   is  auiuuiizod 
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by  (*oTii«  sj)e,cial  le<;islative  provision ;  and  wlu'ro  the  testator  is  aji- 
tliorizfMl,  by  a  special  staMite,  to  emancipate  his  slaves  at  his  (li.scrt»- 
tion,  hut  is  required,  as  a  condition  precedent,  previously  to  convey  a 
certain  quantity  of  land  to  tlte  judge  of  the  county  court,  in  trust  for 
their  use,  as  a  security  that  they  shall  not  become  a  public  charge,  a 
devise  of  the  land  to  the  slaves  themselves,  in  a  will  wliich  is  not  suf- 
ficiently attested  to  pass  real  estate,  is  not  a  substantial  compliance 
■vrith  the  statute,  and  the  bequest  and  devise  are  both  void. 

Appeal  from  the  Circuit  Court  of  Jackson. 
Tlie  record  does  not  show  the  name  of  the  presidhig 
judge. 

Tins  action  was  instituted  by  tlie  appellants,  who  were 
the  slaves  of  Jamr'S  Doran,  deceased,  in  iiis  life-tima,  and 
who  sued  by  their  ne.\t  friend,  against  tlie  executors  and 
heirs-at-law  of  said  Doran.  The  plaintifls  chiimed  their 
freedom  under  two  special  acts  of  the  legislature  of  Ala- 
bama, whicli  were  made  exhibits  to  their  petition,  and 
under  the  will  of  said  Doran,  which  was  admitted  to  pi'O- 
bate,  in  November,  1S40,  Jis  a  will  of  personal  ju-opinty 
only,  being  attested  by  but  two  witnesses. 

The  lirst  act  of  the  Icgishiture,  entitled  '"An  act  to  au- 
thorize James  Duian  to  eniancipate  certain  sLiv;'S  thciv'in 
named,''  ai>[>roved  Janu.ary  20.  lS-32,  was  in  tln'se  w  >rds  ; 
"Be  it  enacted,"  etc.,  "that  James  D.jran,  of  Jackson 
comity,  b(%  and  he  is  hcrehy,  authorized  to  (to  take  i-tlcct 
at  his  discretion)  emanci[>ate  and  set  free  slaves  of  th'  lol- 
lowing  n.-nnrs — viz.,  Sally,  Annie,  Jack,  (^atsy,  I)avy.  Erne- 
line,  Eliza,  Jane,  Nancy,  Auranda,  Jerry,  anil  Polly  ;  pro- 
vidal,  he  shall  jireviously  conv(;y  to  tlu;  judiio  of  the 
couniy  court  of  sjiid  couid}',  and  his  successors,  six  hun- 
dred and  toriy  acres  of  land,  on  which  h(i  now  resides,  or 
lands  (MjUiil  ill  value  thereto,  intrust  forisver,  tor  the  use  of 
Kaid  slaves,  as  securit}  that  they  shall  not  becoin;'  charge- 
able on  any  city,  county,  or  town  in  this  State."  The 
other  act,  which  was  a[>proved  January  5,  lS:j:j,  and  en- 
titled "An  act  supplemental  to"  to  the  hunier,  authorized 
said  Doran  to  emancipate  two  other  slaves,  Jim  and  Esther 
by  name,  upon  the  condition  mentioned  in  the  pi-evious  act. 
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The  clause  of  said  Doran's  will,  under  which  the  piaintilFs 
asserted  their  claim  to  freedom,  was  as  follows:  "At  the 
death  of  my  wife,  Liiiny  Doran,  I  give  and  bequeath  unto 
ray  negro  slaves  which  I  now  have  at  home  with  me," 
(speeilyiug  by  name  all  the  slaves  mentioned  in  the  two 
acts-o-f  the  legislature,  and  their  children,)  "and  all  future 
increase  of  their  families,  their  freedom  ;  ^jrormW,  they  be 
ob*?dit'Jit  sei'.ants  to  my  wife  during  the  whole  of  her  nat- 
ural lite-time,"  &c.  "And,  as  the  law  obliges  the  owners 
of  slavrs  to  give  security  before  they  can  set  tliem  free,  so 
that  they  may  not  bt'come  a  public  charge,.!  leave  to  tliem, 
fortliat  jRa-()06e,  the  whole  of  my  tract  ot'  land  on  which 
I  now  live,i(>  be  divi(le<]  in  the  following  manner,"  &c. 

The  suit  was  instituted  in  September,  1S5S.  The  ])eti- 
tion  a!l(  ged,  thiit  r.he  widow  of  said  Doran  died  in  18oJ  ; 
that  the  plaintills  were  afterwards  caiTietl  into  Tennessee, 
by  s(tnie  of  the  dt  fendants,  against  wli(»m  the  othtsr  di;ft'nd- 
anis  l.cul  TluTi'  instituted  legal  proceedimrs  for  their  recov- 
eiy  ;  and  that  the  idaintiffs  were  still  in  Tennessee  when 
thcii-  j'ttition  was  filed.  The  circuit  court  sustained  a  de- 
mum  r  to  the  petition,  and  its  judgment  is  now  assigned 
as  eii'i'i'. 

II.- Cox,  for  aitpellants. 
r.  Tl"i^m:v,  coi/tra. 

Ik.  W.  walker,  J. — ^James  Doran,  by  his  will,  wiiich 
w;is  rXfcuTi'd  in  this  kState,  made  a  dinct  l)e(iuest  of  h'ee- 
duiii  to  certain  siaves.  According  to  the  ]•<  pcatrd  decisions 
of  this  couit,  it  is  clear  that,  unless  tluM'e  was  some  legis- 
lative provision  authorizing  the  emancipation,  the  bequest 
was  v(jid. —  Troitcr  v.  UIocLrt-,  6  For.  200  ;  At  wood  v.  Jicck, 
21  Ala.  ()\-2  ;  Alston  v.  Cohman,  7  Ala.  795;  liij})('rson  v. 
Iloljrrsou,  2  I  Ala.  27;3.  It  is  not  [)r(!tcnded  that  there  was 
any  legislative  ai  thoiity  for  the  emancipation,  except  such 
as  was  iurnished  by  the  special  acts  of  fS^i^and  1 S-33, 
which  uvo  set  out  in  the  record.  Thei-e  acts  autliorized 
Doran  to  emanci{>ate  these  slaves,  the  emancipation  to  take 
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effect  at  his  discretion ;  but  they  provided,  ns  a  condition 
precedent  to  the  emancipation,  that  he  should  previously 
convey  to  the  judge  of  the  county  court  of  Juckson  county 
six  liundred  and  forty  acres  of  land,  on  which  he  then  re- 
sided, or  lands  equal  in  value  thereto,  in  tru>t  furever.  for 
the  use  of  said  slaves,  as  security  that  they  should  not  be- 
come charireable  on  any  city,  county,  or  town  in  tliis  State. 
No  conveyance  of  any  kind  was  ever  made,  or  attempted 
to  be  made  by  Dorau,  to  the  judire  of  the  county  court,  in 
trust  for  the  use  of  the  slaves.  The  attem|»t  to  devise  the 
six  hundred  and  forty  acres  of  land  referred  to,  dirs^ctly  to 
the  slaves,  was,  perliaps,  made  with  the  view  of  complying 
with  this  requirement  of  thelegisLiture...  But  that  attimpt 
was  futile,  if  for  no  other  reason,  because  the  will,  having 
been  att^?sted  by  only  two  witnesses,  was  not  so  executed 
as  to  pass  real  estate  ;  and,  consiiquently,  was  a  Initt  'd  to 
probate,  only  so  far  as  it  related  to  parson  ilty.  T.iis  de- 
vise of  the  land  to  the  slaves  being  voiil,  tujre  c:i:i  bj  no 
pretfuse  that  Dorau  ever  performed,  eitlier  in  form  or  in 
fiubstiuce,  the  condition  which  the  legislature  prescribed 
as  a  ])re-r('quisite  to  the  emancipation.  Tlie  b^^qii'st  of 
freedom  must,  therefore,  be  treated  just  as  if  these  special 
acts  of  the  legislature  had  nevi'r  existed.  Thus  consid.Mcd, 
it  is,  according  to  the  well-settled  law.  of  this  St:;te,  clearly 
invalid. 

Ju.la-ment  affirmed.. 


AVILKIXSON  V.   HUNTER. 

[l  IN.VL   .SKITI.KMKNT    OV    ADMINISTJJATOU's     ACCOUNTS.] 

1.  Burden  of  jiroof  on  qnrstion  of  diligence  or  negUgenve  by  odminixtrator. 
On  liiial  scUlfiiicnt  ol'  an  adniiiiistiator'.s  accounts,  it  bein<^  .shown 
that  a  (li!cn'c  was  rciKicrcd  hy  the  probate  court  in  liis  favor,  oidtTing 
his  pR-fleccssor  in  tlic  administration  to  deliver  up  to  him  certain 
choses  ill  action  beloiif^ing  to  the  estate,  the  onus  is  ou  Liiii  to  prove 
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due  (liligeiico  in  cutbrcing  the  delivery  of  siicli  choscs  in  action;  but, 
whether  he  negligently  tailed  to  procure  the  delivery,  or  failed  to  col- 
lect them  after  ol)taining  the  jjossession,  the  onus  is  on  his  successor 
to  prove  the  amount  which,  by  the  use  of  proper  diligence;  he  might 
have  collected. 

,  Liahiliiy  of  administrator  for  negligence,  and  jyroof  thereof. — An  ad- 
ministrator is  chargeable,  on  final  settlement  of  his  accounts,  not  with 
the  nominal  amount  of  certain  cLoses  in  action  belonging  to  the  es- 
tate, which  his  predecessor  in  the  administration  was  ordered  to 
deliver  up  to  him.  but  with  the  amount  in  money  which,  by  the 
exercise  of  duo  diligence,  he  might  have  collected  on  them  ;  he  can- 
not be  charged  with  the  amount  of  an  account  on  a  third  person,  one 
of  such  choses  in  action,  merely  on  proof  of  the  solvency  of  the 
debtor;  nor  with  the  amount  of  a  decree  rendered  by  the  probate 
court  in  favor  of  his  iiredecessor,  against  a  preceding  administrator, 
without  proof  of  the  solvency  of  the  defendant  in  said  decree  or  his 
sureties;  nor  with  the  amount  of  a  ju<lgment  rendered  in  favor  of  hia 
predecessor,  on  proof  that  one  of  the  defendants  therein  was  in  pos- 
eession  of  a  tract  of  land,  the  value  of  which  is  not  shown,  and  that 
the  other  defendant  removed  from  this  State  before  he  became  admin- 
istrator, and  afterwards  returned  and  sold  a  tract  of  land. 


Appeal  from  the  Probate  Court  of  Chambers. 

In  the  matter  of  tlie  estate  of  Bailey  C.  Newman,  de- 
oeased,  on  final  settlement  of  the  accounts  of  Henry  L. 
Wilkinson,  administrator  de  bonis  non,  to  which  he  was 
cited  by  William  H.  Hunter,  his  successor  in  the  adminis- 
tration. Wilkinson  appeared,  in  answer  to  the  citation, 
alleged  that  no  assets  belonging  to  the  estate  had  come  to 
his  hands,  and  moved  to  be  discharged.  Hunter  contested 
this  return,  and  moved  the  court  to  charge  said  Wilkin- 
son with  the  following  sums  :  "1st,  the  amount  of  a  de- 
cree rendered  by  said  probate  court  of  Chambers,  on  the 
13th  August,  18-5-5,  in  favor  of  said  Wilkinson,  against 
William  Davis,  former  sheriff,  and  ex  officio  administrator 
de  bonis  non  of  said  estate,  for  certain  notes,  accounts,  and 
receipts,  therein  mentioned,  and  also  certain  moneys  therein 
mentioned,  which,  by  said  decree,  were  required  to  be  paid 
and  turned  over  to  said  Wilkinson  ;  2d,  with  the  balance 
due  on  a  judgment,  rendered  by  the  circuit  court  of  said 
county,  on  the  24th  March,  1854,  in  favor  of  said  Davis, 
administrator,  &c.,  against  W.  W.  Boazman,  F.   T.  Boaz- 
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man,  and  John  L.  Garrett,  for  $230,  (credited  with  873  on 
the  4th  August,  l>5i,  and  with  $20  on  tht^  1st  September, 
1S54,)  which  could  have  been  collected  by  the  use  of 
proper  diligence  ;  and,  3d,  with  the  amount  sliown  to  be 
in  tiie  hands  of  said  Davis,  former  administrator,  d'c,  as 
shown  by  the  decree  of  final  settlement,  rendered  by  said 
probate  court  on  -the  13th  August,  ISoo,  with  interest 
thereon,  which  could  have  been  collected  by  the  use  of 
proper  diligence." 

"  The  proof  was,"  so-tlie  bi-ll  of  exception  stntes.  "  tliat 
the  plaiutili" (Wilkinson)  was  appointed  administrator  of  said 
eetiite  on  the  12th  of  March,  1855  ;  and  that  his  term  of 
office  as  sheritr  had  expired  before  his  return  in  tliis  case. 
The  defendant  (Hunter)  offered  in  evidence  the  whoh'  record 
of  the  administration  of  said  William  Davis,  showing  the 
return  filed  by  him  for  final  settlement,  and  the  several 
orders  and  decrees  of  the  court  thereon,  wliich  are  in  the 
following  words."  (In  his  return  said  Davis  chai-ged  hiii>- 
self  with  the  amount  of  a  decree,  rendered  by  said  probate 
court,  in  his  favor,  on  the  14th  March,  1  S5 1,  against  Eiizji- 
beth  Baker,  as  the  administrator  of  her  deceased  hus- 
band, M.  G.  Baker,  who  was  the  predecessor  of  said  Davis 
in  the  administration  of  said  Newman's  estate,  for  S9S  29; 
also,  with  the  sum  of  $93,  collected  on  the  judgment  in  his 
favor  against  W.  W.  Boazman,  F.  T.  Boazm:iu,  and  John  L. 
Garrett,  which  is  above  described;  also,  with  an  account 
against  Thonuis  Cobb,  for  $6  75,  two  accounts  against  AVil- 
liam  Leverett;.  together  amounting  to  S14  50,  and  several 
other  account*;,  notes,  and  attorneys'  receipts,  which  require 
no  particular  notice.  On  final  settlement  of  his  accounts 
and  vouchers,  after  due  pu-blication  and  notice,  the  court 
rendered  a  decree  against  said  Davis,  which, — after  reciting 
that  no  obj(»ctioiis  have  been  made  to  his  account ;  that  the 
assets  in  his  hands  "  are  in  notes,  acGounts.,  and  receipts,  on 
various  individuals,  amounting  in  the  aggregate  to  the  sum 
of  SOlO  GO,"  and  that  lie  is  entitled  to  retain  $25,  com- 
missions and  attttrney's  fee, — orders  him  to  deliver  over  to 
Wilkinson,  his  successor,  "all  said  notes,  accounts,  receipts, 
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and  judgtiients  due  said  estate.")  "Tlio  plaintiff  objected 
to  each  part  of  this  evidence;  the  court  overruled  his 
objection,  and  admitted  the  evidence ;  and  the  phiintiff 
excepted." 

"The  defendant  also  read  in  evidence,  against  the  plain- 
tiff's objections,  the  record  of  the  suit  against  W.  W.  Boaz- 
man,  F.  T.  Boazman,  and  John  L.  Garrett,  and  the  note  on 
which   said    suit  was  founded  ;"  sliowing  the  rendition  of 
th(!  judgment,  and  the  partial  payments  under  execution, 
as  above  stated  ;  and  the  plaintiff  reserved  exce[>tions  to  the 
admi.^sion  of  this  evidence.     "  The  proof  was,  that  said  W. 
W.  Boazman  was  insolvent;  that  snid  F.  T.  Boazman  was 
in  possessionof  a  piece  of  land  after  plaintiff  was  appointed 
administrator  of  said  estate  ;  (but  the  witness  did  not  know 
whether  or  not   he  owned  said    land;    nor   was  its  value 
proved,  nor  the    quantity  of  acres  it  contained  ;)  that  the 
said    Boazman   liad   removed,  to  Russell   county,  and  was 
keeping  a  family  grocery  near  Gpelika ;  tliat  he  was  a  man  of 
family;  that  one  witness  sold  him  goods,  and  regarded  him  as 
honest,  but  did  not  think  that  the  whole  of  said  judgment 
could    have  been   collected  out  of  liim  by   legal   process. 
It  was  proved,  also,  that  John  L.  Garrett  removed  from 
this  State,  with  his  'property^,  before  the  rendition  of  said 
judgment,  and  before  the  plaintiff's  appointment  as  admin- 
istrator of  said  estate ;  that  he  resided  in  Louisiana,  and 
was  solvent,  and  good  for  this  debt ;  that  he  returned  to 
Chambers  county,  on  a  visit,  in   18-57-8,  and,  while  there, 
sold  a  lot  of  land  in  said   county  for  fifty  dollars.     There 
was  proof,  also,  of  the  solvency  of  Thomas  Cobb  and  Wil- 
liam Leverett ;  and  that  a  decree  was  rendered  by  said  pro- 
bate court,  on  the  13th  of  March,  18-54,  in  favor  of  said 
Davis,    administrator,    &c.,    against   Elizabeth    Baker,  as 
administratrix  of  M.  G.  Baker,  deceased,  (who  was  the  former 
administrator  of  said  Bailey  C.  Newman,)  on  final  settle- 
ment of  said  M.  G.   Baker's  administration  on  said  estate, 
in  fiavor  of  said  Davis,  as  administrator,  &c.,  for  the  sum  of 
$98    20, — for  which  sum,  by  said  decree,  execution  was 
ordered  to  issue." 
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"  This  being  all  the  evidence  in  the  case,  the  probate 
court  thereupon  rendered  a  decree  against  the  plaintiff,  in 
favor  of  the  defendant,  for  the  sum  of  $6G7  64;"  to  which 
the  plaintiff  excepted,  and  "which,  with  the  several  rulings 
of  the  court  on  the  evidence,  he  now  assigns  as  error. 

Beock  &  Barnes,  for  appellant. 
Richards  &  Falkner,  contra. 

A.  J.  WALKER,  C.-J. — We  assume,  that  the  failure  of 
the  appellant  to  obtain  a  difierent  decree  against  Davis, 
more  tidvoiable  to  the  estate  which  he  represented,  was  not 
the  result  of  any  fraud  or  negligence  on  his  part,  for  the 
record  does  not  authorize  us  to  impute  either  to  him. 
When  the  decree  was  rendered  in  his  favor,,  it  was  his  duty 
to  demand  from  his  predecessor  the  evidences  of  debt 
ordered  to  be  delivered  to  him,  and,  upon  a  refusal  of  his 
demand,  to  proceed  to  obtain  the  enforcement  of  the  decree.  , 
It  being  shown  that  the  decree  for  the  delivery  of  the 
choses  in  action  was  rendered  in  his  faver,  the  onus  was 
upon  him  to  prove  that  he  had  used  due  diligence  to  obtain 
their  delivery;  and  as  he  failed  to  prove,  in  the  court 
below,  that  he  had  made  an  effort  to  procure  such  delivery, 
or  that  he  could  not  have  procured  such  delivery  by  the  use 
of  diligence,  it  was  proper  for  the  court  below  to  hold  him 
guilty  of  negligence,  in  failing  to  obtain  possession  of  the 
choses  in  action.  But,  whether  he  was  guilty  of  negligence, 
in  failing  to  obtain  delivery  of  the  choses  in  action,  or 
obtained  possession  of  them,  and  then  failed  to  collect 
them,  he  would  only  be  responsible  for  money  to  the 
amount  vvhich,  in  the  exercise  of  due  diligence,  he  could 
have  collected  upon  them.  The  court  should  have  inquired, 
therefure,  to  what  amount  the  choses  in  action  could  have 
been  cfdiected  by  him,  if  lie  had  exercised  proper  diligence 
in  an  effort  to  make  such  collection.  As  to  that  inquiry, 
the  onus  of  proof  was  on  the  appellee  ;  for  the  law  could 
not  presume,  that  choses  in  action,  not  resulting  from  sales 
of  property  made  by  the  appellant,  but  coming  to  him  from 
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the  hands  of  his  predecessor,  were  capable  of  collection. 
The  correctness,  therefore,  of  the  decree  rendered  against 
the  appellant,  depends  upon  the  question,  whether  the  evi- 
dence justified  the  conclusion,  that,  by  the  exercise  of 
proper  diligence,  he  could  have  realized  from  the  choses  in 
action,  which  his  predecessor  was  ordered'to  deliver  to  him, 
the  amount  with  which  he  was  charged. 

•Among  the  choses  in  action  directed  to  he  delivered  to 
the  appellant,  there  were  three  accounts — one  on  Thomas 
Cobb,  and  two  on  William  Leverett — as  to  which  there 
was  no  proof,  except  that  Cobb  and  Leverett  were  solvent. 
This  evidence  was  not  sufficient,  of  itself,  to  authorize  the 
charging  of  the  appellant  with  the  amount  of  those  accounts. 
The  accounts  were  not  j>r«;«a-/aa'<?  evidence  of  indebted- 
ness ;  and  the  administrator  could  not  be  chargeable  with 
the  amount  of  them,  in  the  absence  of  evidence  that  they 
were  debts  susceptible  of  enforcement  in  courts  of  j  ustice. 
There  were  several  other  accounts,  and  receipts  for  accounts, 
as  to  which  there  v/as  no  proof  whatever  ;  and  with  these, 
upon  the  evidence  before  the  court,  the  appellant  was  not 
chargeable. 

The  proof  did  not  justify  the  charging  of  the  appellant 
with  the  amount  of  the  decree  against  Elizabeth  Baker, 
because  there  was  nothing  which  authorized  the  inference, 
that  the  defendant  in  that  decree,  or  the  sureties  liable 
therefor,  w^ere  solvent  after  the  appellant  became  adminis- 
trator. 

The  proof  before  the  probate  court  did  not  authorize  that 
court  to  charge  the  appidlant  with  the  amount  of  the 
judgment  against  W.  W.  Boazman,  F.  T.  Boazmau,  and 
John  L.  Garrett.  Conceding  that  F.  T.  Boazman's  pos- 
session of  a  tract  of  land  raised  the  presumption  that  the 
land  belonged  to  him;  yet  the  value  of  the  land  was  not 
shown  ;  and  it  coukl  not  be  inferred,  therefore,  that  either 
the  entire  judgment,  or  any  specified  part,  could  have  been 
collected  out  of  the  land.  Whether,  in  the  attitude  of  the 
case  made  by  the  proof,  the  onus  as  to  the  exemption  of  the 
land  from  execittiou  was  upon  the  one  party  or  the  other 
IS 
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we  do  not  decide.  If,  upon  a  future  trial,  it  should  appear 
that  Boazman  really  owned  a  tract  of  land,  the  parties  can 
easily  settle  tlie  question,  whether  the  land  was  exempt 
from  execution,  by  introducing  testimony  on  the  point. 
The  mere  fact  that  Garrett,  one  of  the  defendants  in  the 
judf»'ment,  returned  from  Louisiana,  and  sold  a  lot  of  land 
for  fifty  dollars,  djd  not  show  that  the  appellant  could,  by 
the  use  of  proper  diligence,  have  subjected  the  land  to  the 
payment  of  the  judgment.  Garrett  was  not  in  the  pos- 
session of  the  land,  so  as  to  afford  notice  of  his  proprietor- 
ship; and  it  cannot  be  presumed  that  tlie  appellant  was 
guilty  of  negligence,  in  failing  to.discover  the  ownership  of 
the  land,  when  there  was  no  visible  indication  of  the  fact. 
We  mention,  without  comment,  the  fact  that  the  proof 
leaves  to  conjecture  the  important  question,  whether  Gar- 
rett had  such  a  title  to  the  land  as  was  subject  to  sale  under 
execution;  and  that  it  also  leaves  room  for  specidation,  as 
to  whether  he  sold  the  land  for  himself,  or  for  another. 

The  principles  above  laid  down,  as  to  the  claims  which 
have  been  specially  considered,  will  be  sufficient  to  govern 
the  probate  court  in  passing  upon  the  other  items. 

The  judgment  is  reversed,  and  the  cause  remanded. 


WRIGHT  vs.  FALKNER. 

[Action  rou  brkacit  ok  spkcial  coNXJtACT.] 

J.  JJam(i(i(f<  forhrcarh  "»/ nov^arl. — Tti  an  action  for  alircacli  nfcoiitract,— 
by  ^vliicli  phihilill'  airrcod  to  serve,  dei'cndant,  in  tlic  eajiaeity  of  an 
overseer,  for  tlie  term  of  ono  year,  but  -was  diseliarjred,  without  fault 
;hi  Ins  part,  boforo  the  expiration  of  tbo  year, — if  the  .suit  h  eoni> 
iiienoed  before  tlie  exjiiration  (>f  the  year,  the  jdaintilY  can  only 
recover  unli(juidated  dania^-es  for  the  breaeh  of  contract ;  and  it  can- 
not be  assumed,  as  a  matter  «i'  hnv,  that  the  stipulated  v.aj^es  for  the 
entire  year  would  lie  tli(j  measiu'e  of  damages. 

Aptkat.  from  the  Circuit  Court  of  Butler.  . 
Tried  before  the  Hon.  Koi?i:ur  ])()UGiTi:uTy. 
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This  action  was  brought  by  Richard  Falkner,  against 
William  Wright,  and  was  commenced  on  the  12th  August, 
1859.  The  complaint  contained  the  common  count  for 
work  and  labor,  and  a  special  count  in  the  following  words  : 
*' Plaintiff  claims- of  defendant  the  sum  of  SJr50  damages, 
for  til e  breach  of  an  agreement  entered  into  between  them 
on  the  24th  of  January,  1S59,  by  which  defendant  prom- 
ised, if  plaintiir  would  overseer  for  him,  on  his  farm  in  But- 
ler county,  from  that  time  until  christmas,  16-59,  that  he 
would  liave  plaintiff's  washing  done,  and  would  give  plain- 
tiff one  hundred  and  fifty  dollars  for  his  services;  and  plain- 
tiff avers,  that  he  commenced  wori;- for  defendant,  as  his 
overseer,  under  said  contract,  on  the  31st  Januar}',  1809, 
with  the  full  knowledge  and  consent  of  said  defendant,  and 
fully  and  faithfully  performed  his  duties  as  such  overseer, 
under  and  according  to  said  contract,  and  continued  to  per- 
form them  so  long  as  said  defendant  permitted  him  to  do  so  ; 
but  he  avers,  that  said  defendant,  on  the  4th  August,  lS-59, 
without  any  just  cause,  turned  him  olf  from  his  empluv, 
and  refused  to  allovv'  him  to  perform  his  part  of  said  con- 
tract ;  and  that  said  defendant  then  refused,  alhough  thereto 
requested,  and  does  still  refuse,  to  pay  him  the  SloO  so 
promised  to  him,  or  to  make  any  just  compensation  for  said 
breach  of  said  contract." 

"On  the  trial,"  as  the  bill  of  exceptions  stales,  "the  proof 
showed,  that  the  plaintiff"and  defendant  entered  into  a  coi  - 
tract,  about  the  24tli  January,  J 859,  by  which  plaintiff 
agreed  to  serve  defendant  as  an  overseer  for  the  balance  of 
that  y<"ar,  for  the  sum  of  Sl-50  ;  that  the  plaintilf  entered 
upon  the  performance  of  said  contract,  and  continued  with 
the  defendant  urittl  about  the  1st  August,  lS-59,  when  the 
•lefendant  tiu'iied  him  olf;  l)ut  tlu'  proof  was  conflicting,  as 
!o  whether  or  not  the  defendant  was  justified  in  so  turnini; 
him  olf.  The  court  charged  the  jury,  that  if  they  believed, 
I'rom  the  evidence,  that  the  plaintiff  and  defendant  entered 
into  a  contract  at  the  time  alleged  in  the  complaint,  bv 
which  the  plaintifi"  agreed  to  serve  tlie  defendant  as  an  over- 
seer for  the  balance  of   that  year,   for  the  price  of  SloO, 
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which  the  defendant  agreed  to  give  ;  and  that  the  plaintiff 
entered  upon  the  discharge  of  his  duties  under  said  contract, 
and  continued  to  discharge  his  duty  properly  until  August, 
1859,  when  he  was  discharged  by  the  defendant,  without 
sufficient  cause,  then  the  plaintiif  was  entitled  to  recover 
the  whole  amount  which  the  defendant  had  agreed  to  give 
him  for  his  year's  wages,  with  interest  thereon,  from  the 
time  he  was  discharged  by  the  defendant,  up  to  the  time  of 
the  trial."  The  defendant  excepted  to  this  charge,  and  he 
now  assigns  it  as  error. 

Baine  &  NeSmith,  for  appellant. 
Adams  &  Herbert,  contra. 

STONE,  J. — The  present  suit  was  instituted  before  the 
expiration  of  the  term  during  which  Mr.  Falkner  had  agreed 
to.serve  Mr.  .AVright  in  the  capacity  of  overseer.  Hence, 
under  the  authorities,  we  must  hold,  that  Mr.  Falkner  did 
not  elect  to  reo-ard  the  contract  as  continuing,  but  as  ended 
by  the  act  of  the  opposite  party — Idr.  Wright. — liamcij  v. 
Ilolconilc,  21  Ala.  507,  and  authorities  cited.  His  suit, 
then,  was  for  imliquidated  damages,  and  not  for  wages  due 
for  the  whole  year,  under  the  terras  of  his  contract. — Fowler 
V.  Armour,  24  Ala.  194.  "In  such  case,  the  amount  of 
wages  for  which  he  had  stipulated  v/ould  not  be  the  meas- 
ure of  damages.  His  actual  damage,  all  the  circumstances 
considered,  whether  more  or  less  than  that,  Vk^ould  be  the 
true  measure  of  the  amount  which  he  would  be  entitled  to 
recover." — Fowler  v.  Armour,  supra. 

In  this  action,  brought  at  the  time  it  was,  it  cannot  no 
ailirmed,  as  matter  of  law,  that  the  plaintiil  is  entitled  to 
I'L'Cover  the  entire  v^'ages  agreed  on. 

lieversed  and  remanded. 
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RONEY'S  ADM'R  vs.  WINTER. 
[action  on  promissoky  note,  by  payer  against  makkr.] 

1.  Xotc  sifixed  hy  agent,  for  principal,  held  prima  facie  contract  of  principal. 
A  promissory  note,  be<;inTiiu<;  thus,  "Twelve  months  after  date,  we 
proiniso  to  pay,"  &c.;  and  signed  thus,  "For  the  Montgomery  Iron 
Works,  J.  S.  W.,  i)resident,  S.  J.,  secretary," — is,  prima  facie,  the  con- 
tract of  the  principal,  and  not  binding  on  J.  S.  W.  personally. 

Appeal  from  the  Circuit  Court  of  Montiromerv. 
Tried  before  the  Hon.  S.  D..Hale. 

This  action  was  brought  by  William  C.  Roney,  (and  was 
revived  in  the  name  of  his  administrator,)  against  Joseph 
S.  Winter  ;  and  was  founded  on  a  promissory  note,  of  wh^ch 
the  following  is  a  copy  : 

"8390.  Montgomery,  Ala.,  Jan.  1,  lS-55. 

"Twelve  months  after  date,  we  promise  to  pay  Wm.  C. 
Roney,  or  bearer,  three  hundred  and  ninety  dollars,  for  the 
hire  of  Jim  and  Jerry  for  the  present  year.  We  are  to 
feed  the  said  negroes,  and  furnish  them  with  tlie  usual 
clothing  ;  usual  terms  of  hiring  governing. 

"For  the  Montgomery  Iron  Works, 

"J.  S.  Winter,  President, 
"Sanders  Irving,  vSecretary." 

The  record  does  not  show  what  pleas  were  filed.  On  the 
trial,  as  appears  from  the  bill  of  exceptions,  the  plaintiff 
proved  the  defendant's  signature  to  this  note,  and  then 
offered  to  read  it  to  the  juiy ;  but,  on  the  defendant's 
motion,  the  court  excluded  it.  The  plaintiff'  excepted  to 
this  ruling  of  the  court,  and  was  thereby  compelled  to  take 
a  nonsuit;  and  he  uew  assigns  the  ruling  of  the  court  as 
error,  and  moves  to  set  aside  the  nonsuit. 


278  ALABAMA. 


Rjiiev's  Adm'r  a-.  Winter. 


Watts,  Judge  &  Jackson,  for  the  appellant,  cited  Story 
on  Agency,  §§  147,  154—57,  269,  270  ;  Dawson  v.  Cottoyt, 
2G  Ala.  591  ;  BradUe  v.  Boston  Glass  Co.,  IG  Pick.  350 ; 
Harivood  v.  Humes,  9  Ala.  G59 ;  Lazarus  v.  Shearer^ 
2  Ala.  718  ;  Gillespie  v.  Wesson,  7  Porter,  454. 

Jno.  a.  Elmore,  contra, 

R.  W.  WALKER,  J.— The  rigid  rale  of  the  common 
law,  which  requires  that  a  deed,  executed  by  an  attorney, 
for  a  principal,  mnst  be  made  and  executed  in  the  name  oi 
the  principal,  in  order  to  operate  as  his  deed,  does  not  apply 
to  instruments  not  under  seal. — Carter  v.JDoe  d.  Chaudrony 
21  Ala.  72,  83-7  ;  ^cw  England  Marine  Ins.  Co.  v.  Dciwlf, 
8  Pick.  56  ;  Andrews  v.  Estes,  2  Fairfield,  267  ;  Ilohertson 
V.  Pope,  1  Rich.  L.  501 ;  Story  Ag.  ^  148  ;  1  Am.  Lead. 
Cas.  (2d  ed.)  609. 

In  reference  to  this  latter  class  of  instrunients,  the  rule 
is,  that  if  the  name  of  the  principal  appears  in  the  instru- 
ment, and  it  is  evident  from  the  writing,  as  a  whole,  that 
the  intention  was  that  the  principal,  and  not  the  agent,  was 
the  person  to  be  bound,  the  principal  alone  will  be  bound,  if 
theagent  had  authority  to  make  the  agreement,  alth()ugh  the 
instrument  be  signed  in  the  agent's  name  only. — TotvnsemJ 
V.  Huhhard,  4  Hill,  351,  357  ;  liaihhon  v.  Bndlong,  15  Johns. 
1  ;  Pcnty  v.  Stanton,  10  Wend.  271  ;  Brad  lee  v.  IjOsIou- 
Glass  Co^  16  Pick.  347  ;  Ilohertson  v.  Pope,  1  Rich.  501  : 
Abhcy  V.  Chase,  6  Cush.  56 ;  HicJcs  v.  Ilurdc,  9  liarb.  529. 
The  principle  is  thus  stated,  in  Kcij  v.  Purnham,  6  Harris 
&  Johns.  418  : — "AYhenever,  upon  the  face  of  an  agree- 
ment, a  party  contiacting  plainly  a})pears  to  be  acting  as 
the  agent  of  another,  the  stipulations  of  the  contract  are  to 
be  considered  as  operating  solely  to  bind  the  principal; 
iinh'ss  it  manifestly  appears,  by  the  ,ternis  of  the  instru- 
ment, that  the  agent  int(^ndedto  superadd  or  substitute  his 
own  resp()nsil)ility  for  that  of  his  principal.  In  such  case, 
and  in  such  case  only,  if  acting  within  the  sco])e  of  \m 
powers,  is  lie  personally  responsible." 

Applying  this  principh'.  to   the  present  case,  it  is  very 
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clear  that  the  note  offered  in  evidence  did  not,  prima  facie^ 
bind  Winter  personally  ;  and  this  conclusion  is  abundantly 
sustained  by  numerous  decisions,  in  regard  to  instruments 
substantially  indentical  in  form  with  the  note  here  sued  on. 
like  V.  Gove,  22  Pick.  15S ;  Long  v.  Colburn,  11  Mass.  97; 
Bohertson  v.  Pope,  1  Rich.'^501  ;  Farmers^  &  Mechanics' 
Bank  V.  Troi/  Bank,  1  Dougl.  4-5S;  Emerson  v.  Prov.  Hat 
Man.  Co.,  12  Mass.  237 ;  Ballou  v.  Talbot,  16  Mass.  641  ; 
Key  V.  Parnliam,  <j  Ilarr.  &  Johns.  41S;  String fclloiv  & 
Hobsonv.  Marriott,  1  Ala.  573;  1  Am.  Lead.  Cas.  624-7; 
Bathbon  v.  Budhng,  15  Johns.  1  ;  1  Parsons  Contr.  48. 

As  the  note,  standaig  by  itself,  did  not  import  an  obliga- 
tion on  the  defendant,  and  as  it  was  not  proposed  to  intro- 
duce any  other  evidence  in  connection  with  it,  it  was 
-propei'ly  excluded. 

Judument  affirmed. 


STONE  &  BEST  vs.  WATSON. 

[ACriON  FOR  DAMAGES  ON  ACCOUNT  OF  VXSOUXDXKSS  OF  SLAVE.] 

3.  Demurrer  to  orirjinal  (wd  ammded  compJaintx. — Where  tlieorij^inal  com- 
plaint contiiiTis  a  single  count,  and  an  amended  complaint  is  after- 
wards filed,  containing  several  additional  counts,  a  recital  in  the  jnd^- 
nicnt-(  iitrv,  tliat  a  demurrer  Avas  sustained  "as  to  the  first  two  counts 
in  the  complaint,"  will  ))e  construed  to  apply  to  the  single  count  in 
the  original  complaint,  and  to  the  first  count  iu  the  amended  com- 
plaint. 

2.  Jvcriiiciit  of  fact,  and  of  conclnaion. — An  averment  that  a  slave  is  ««- 
HOHud,  is  the  statement  of  a  fact,  and  not  of  a  conclusion  from  facts. 

.'L  Axtii'iumrnt  of  general  and  special  hreachcs. — In  an  action  by  the  pur- 
chaser, against  the  vendor  of  several  slaves,  a  count  on  a  subseipicnT 
conti-aet,— by  which  it  was  agreed,  on  account  of  the  unsoundness  ot 
one  of  the  slaves,  who  was  warranted  sound,  that  tho  vendor  slioui  I 
take  back  said  slave,  and  .should  pay  the  purchaser  a  specified  sum  ot 
money,  whicli  sum  the  count  seeks  to  recover,— does  not  require  the 
assignnn'ut  of  a  special  breach  (Code,  ^  2-23.'));  nor  is  a  special  breach 
required  in  a  count  on  an  alleged  rescission  of  the  original  contract, 
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by  subsequent  agreement,  on  account  of  the  unsoundness  of  one  of  the 
slaves. 

4.  Proof  of  value  of  slave. — lu  asctrtaining  the  pnrcha.scr's  damages, 
resulting  from  a  breach  of  wfjrraiity  of  the  soundness  of  a  slave,  proof 
of  the  value  of  the  slave  a  few  months  after  the  sale  is  admissible,  as 
shedding  light  on  the  question  of  value  at  the  time  of  the  sale. 

5.  Same. — A  .slave  being  described  in  tlie  bill  of  sale  as  a  seamstress,  it  is 
permissible  for  the  i)urchaser,  in  an  action  to  recover  damages  on 
account  of  her  unsoundnes.<i,  to  prove  what  would  have  been  her  valuer 
if  sound,  "taking  into  consideration  the  fact  that  she  was  a  good,  No.  1 
seamstress." 

6.  Same. — In  proving  the  value  of  a  .slave,  a  witness  cannot  be  allowed 
to  state  what  her  value  would  be,  "if  she  posvSes.scu  the  qualities 
which  she  was  reputed  to  possess." 

7.  Proof  of  medical  bill,  as  part  of  damages. — It  is  permissible  ff>r  the 
purcliiiser,  in  an  action  to  recover  damages  on  account  of  the  un- 
souiuliiess  of  a  slave,  to  prove  at  whose  request  a  physician  was  called 
in  to  the  .slave,  and  as  whose  property  the  physician  attended  her  :  but 
the  physician's  account  for  services  rendered  to  the  slave,  which  was  paid 
by  the  purchaser,  is  not  admissible  evidence  for  him,  until  it  has  been 
proved  that  the  .services  were  rendered  as  cliarged.  for  the  ti'tntment 
of  a  disease  existing  at  the  time  of  the  sale,  and  that  the  charges  were 
correct. 

8.  To  xvhat  nitness  maij  testifi/. — A  witness  may  testify  that  a  slave  looked 
sick,  although  he  is  neither  a  physician,  nor  an  expert. 

d.  Declarations  of  sick  slave. — The  declarations  of  a  slave  while  side,  a;* 
t<j  the  nature  and  symptoms  of  his  disease,  are  competent  evidence 
on  the  principle  of  res  gestw,  as  well  as  from  the  nece'ssity  of  the  case, 
although  made  to  a  person  who  is  not  a  physician. 

10.  Bcitvancij  of  evidence  on  question  of  care  or  negligence. — One  of  the 
questions  in  the  case  being,  whether  thi-  p'lreh.isn-  was  guilty  of  neg- 
ligence in  his  treatment  of  a  female  slave,  during  the  time  she  re- 
mained in  his  po.ssession,  before  he  tendere<l  her  back  to  the  vendor; 
and  it  having  baen  proved  that  the  .slave  was  badly  burned,  v.  hile  in 
liis  pos.session,  by  the  accidental  explosion  of  a  lluid  lamp,  win  reby 
her  value  was  gre.atly  impaired,  and  was  afterwards  :<i:ut  by  him,  by 
the  public  stage,  to  tho  place  of  the  vendor's  re<i<leiice. — it  is  jK.Tini.ss- 
ible  for  him  to  xu'ove  that  the  slave  violated  his  orders  in  using  tho 
lamp,  and  that  he  was  advised  l)y  a  physician,  whom  he  consulted, 
that  he  might  .send  her  by  the  stage  with  safety. 

Appeal  from  the  Circuit  Court  of  Tnlladega. 
Tried  before  the  lion.  Robert  Dougherty. 

Tiii.s  action  was  brought  by  S.  D.  Watson,  again.st  the 
appellants,  as  partners.  Thc^  oriuinal  complaint  contained 
a  .single  count,  claiming  S;3100  damages  for  a  bre.ich  of 
warranty  of  soundness  of  three  slaves — Sarah  Ann,  Eliza- 
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betli,  and  Caroline,  by  name — sold  by  defendants  to  plain- 
tifi'on  the  Gth  March,  18-57;  and  an  amended  complaint 
was  afterwards  filed,  in  the  following  words  : 

"The  plaintiff  by  leave  of  the  court  had  and  obtained, 
claims  of  the  defendants  $2000  damages  for  a  breach  of 
wairanty  in  the  sale  of  certain  slaves,  to-wit,  Sarah  Ann,  a 
seamstress  woman,  about  twenty  years  old,  Elizabeth,  and 
Caroline,  by  the  defendants  to  the  plaintiff,  on  the  (3th 
March,  18-57  ;  wliich  slaves  the  defendants  warranted  to 
be  sound  and  healthy,  when,  in  fact,  at  the  time  of  said 
sale  and  warranty,  said  slaves  were  unsound  and  unhealthy. 

"The  plaintiff  claims  of  the  defendants  tlie  further  sum  of 
Sl:300,  due  by  contract  made  by  them  on  tiie  1st  Jtdy, 
1 857,  substantially  as  follows:  The  pLiintiff,  on  the  0th 
March,  1857,  purchased  from  the  defendants  the  negroes 
above  mentioned,  for  the  sum  of  $31-50,  (all  of  which  was 
paid  at  that  time.)  and  the  said  defendants  then  and  there 
executed  and  delivered  to  plaintiff  their  bill  of  sale  for  said 
slaves,  warranting  them  to  be  sound  and  healtliy;  but 
plaintiff  avers,  that  said  girl  Sarah  Ann  was  not  sound  and 
healthy  at  the  time  of  said  sale,  but,  on  the  contiary,  v^-as 
unsou.nd  and  unhealthy;  in.  consequence  of  wliich,  plaintiff 
was  greatly  injured,  to-wit,  in  the  sum  of  81500,  for  which 
the  defendants  thereby  became  liable  to  him  in  an  action  at 
law;  and  the  defendants,  in  consideration  thereof,  on  the 
1st  July,  1857,  agreed  with  plaintiff  to  take  back  said  Sarah 
Ann,  and  to  pay  plaintiff  the  sum  of  $1300  ;  and  plaintiff 
agreed,  on  his  part,  t;)  return  said  slave  ;  and  in  {)ur8U!ince 
thereof,  he  did,  on  the  8th  July,  1S57,  return  her  to  the 
defendants ;  yet  they  have  failed  and  refused  to  pay  said 
sum  of  money,  or  any  part  thereof. 

"  The  ])!aintifr  claims  of  the  defendants,  also,  the  further 
sum  of  S1300,  for  that  the  plaintiff,  on  the  (ith  March, 
1857,  purcliased  of  the  defendants  the  slaves  above  named, 
for  S3150,  (all  of  which  was  paid  on  said  day,)  and  the 
defendants  then  and  there  executed  and  deliveied  to  plain- 
tiff their  bill  of  sale  for  said  slaves,  warranting  them  to  be 
sound  and    healthy ;    but  plaintiff  avers,    that   said    slave 
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.Sarah  Ann,  at  the  time  of  said  sale  and  warranty,  was  not 
aound  or  healthy,  but,  on  the  contrary,  was  much  diseased  ; 
in  consequence  whereof,  the  defendants  became  liable  to  an 
action  at  law  by  the  plaintiff;  in  consideration  whereof, 
the  defendants  agreed  with  the  plaintiff  to  pay  him  the 
sum  of  SiSOO,  and  to  take  back  said  slave  Sarah  Ann;  and 
the  plaintiff,  in  pursuance  of  said  contract,  on  the  Sth  July, 
18-57,  tendered  and  offered  to  deliver  said  slave  to  defend- 
ants, but  the  defendants  refused  to  receive  said  slave,  and 
also  failed  and  refused  to  pay  said  sum  of  money,  or  any 
part  thereof,  to  the  said  plaintiff. 

"  The  plaintiff  claims  of  the  defendants  the  farther  sum 
of  S 1300,  for  that  the  plaintiff,  on  the  6th  March,  lSo7, 
purchased  of  the  defendants  the  negroes  above  named,  for 
the  sum  of  831-50,  (which  was  all  paid  at  that  time,)  and 
the  defendants  then  and  there  executed  and  delivered  to 
plaintiff  their  bill  of  sale  for  said  slaves,  warranting  tliem 
to  be  sound  and  healthy  ;  but  plaintiff  says,  tluit  said  Sarah 
Ann,  at  tlie  time  of  said  sale  and  warranty,  was  not  sound 
or  liealtiiy,  but  was  diseased,  unhealthy,  and  worthless.: 
whereby  defendants  became  liable  to  plaintiff  in  an  action 
at  law;  in  consequence  whereof,  defendants  agreed,  on  the 
7th  July,  lS-37,  to  pay  plaintiff  SL300,  and  to  take  said 
slave  h-dck,  and  to  go  or  send  [to]  plaintiff  for  her,  and 
plaintiff  agreed,  on  his  part,  to  deliver  her  up  to  defendants 
when  desired;  but  plaintiff  s.tys,  that  defendants  utterly 
failed  and  refused  to  go  or  send  for  said  slave,  or  to  pay 
plaintiff  said  sum  of  money  ;  whereupon,  plaintiff  tendered 
said  slave  !>">  defendants,  but  they  failed  and  relused  to  re- 
cei\t'  her,  or  to  pay  said  sura  of  money,  or  any  part  thereof. 

'■The  ])!aintiff  claims  of  the  defendants  the  further  sum 
of  81300,  for  that  the  plaintiff,  on  the  Gth  March,  1S57, 
purciiased  of  tne  defendants  the  negroes  above  named,  for 
the  sum  of  s:j  iOO,  (all  of  which  was  paid  at  the  time,)  and 
the  defendants  then  and  there  executed  and  delivered  to 
plaintiff  tln'ir  bill  of  sale  fin-  said  slaves,  warranting  them 
to  be  sound  and  healthy  ;  but  plaintiff  avers,  that  said  slave 
Sarah  Ann,  at  the  time  of  said  sale  and  delivery,  was  dis- 
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eased,  unsound,  and  worthless;  in  consefjuence  whereof, 
plaintiff,  on  the  first  June,  1S57,  returned  her  to  defendants, 
,and  rescinded  said  sale  as  to  said  slave  ;  l)y  means  wh<;reof, 
-defendants  became  liable  to  an  action  at  law,  in  favor  of 
the  plaintiff^  in  consideration  whereof,  defendants  agreed 
•to  pay  plaintiff'  the  sum  of  S1300,  but  they  have  failed 
and  rt'iiisk'd  so  to  do." 

(The  three  remaining  counts  of  the  amended  complaint 
are  the  common  coimts  for  money  had  and  received,  money 
paid,  laid  out  and  expended,  and  work  and  labor  done,) 

Th(.' judgment-entry  recites,  that  the  defendants  demurred, 
■in  short  by  consent,  to  the  entire  com[»laint,  and  to  eacii 
count  thereof;  that  the  assignment  of  special  grounds  of 
demui'rer  was  waived  ;  that  the  court  sustained  the  de- 
.murrer  "  as  to  the  first  two  counts  in  the  com[>laint,"  and 
overi'uled  it  as  to  the  remaining  counts  and  the  whole  com- 
plaint;  and  that  the  defendants  then  pleaded  the  general 
issue,  "  witl)  leave  to  give  au}'^  special  matter  in  evidence, 
and  with  like  leave  to  the  plaintiff'  in  reply." 

On  the  trial,  as  appears  from  the  bill  of  exception,?,  tlie 
plaintiir  read  in  evidence  to  the  jury,  alter  proving  its  exe- 
cution, tlie  defendants'  bill  of  sale  for  the  slaves,  wliich 
was  dated  the  Gth  ]\larch,  18-57,  contaijied  a  warranty  that 
the  slaves  were  sound  and  health)^  and  described  the  girl 
Sarah  Aim  as  "  a  seamstress  woman,  about  twenty-four 
years  old.;"  and  then  offered  in  evidence  the  deposition  of  Dr. 
B.  C.  Jones,  which  was  taken  on  interrogatorii'S  and  cross- 
interrogatoi'ies.  The  third  direct  interrogatory  to  this  wit- 
ness was  in  these  words:  "Int.  -l.  WIkiI  n-nuJd  said  fjirl 
have  hcoi  irorth,  when  you  first  visited  her,  if  slic  had  been 
sound,  takii/fj  into  eonsideration  the  faet  that  she  iras  a  Xo.  1 
seariistres>iy  irhat  v:as  she  worth,  at  that  time,  in  the  condi- 
Hon  in  irhieh  she  reaHi/  iras  ?  udiat  ivoidd  she  have  been 
icorf/i,  on  the  (jth  Mareh,  18-57,  //"  she  had  been  sound,  and  a 
good,  Xo.  1  seamstress?  what  was  she  worth,  at  that  time, 
in  her  then  condition  as  to  health  V"  The  defendants  ob- 
iected,  at  the  time  of  filing  cross-interrogatories,  to  each  of 

■J  '  D  O  ' 

the  italicized  portions  of  this  interrogatory,   and  renewed 
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their  objections  at  tlie  trial  ;  but  the  court  overruled  each 
of  tlie  objections,  and  they  excepted.  Another  interroga- 
tory to  this  witness  called  on  him  to  state  "  by  whom,  at 
whose  request,  and  as  whose  property,  he  was  called  in  to 
attend  the  girl  Sarah  Ann ;"  and  exceptions  were  reserved 
by  the  defendants  to  the  overruling  of  their  objections  to 
this  interrogatory.  The  witness  testified,  in  substance, 
that  he  was  called  in  by  plaintiff,  in  May  or  June,  ]S-37,  to 
prescribe  lor  the  girl  Sarah  Ann  ;  that  he  then  found  she 
"  had  a  slight  disease  of  one  of  her  lungs,"  which,  he  thought, 
must  have  existed  on  the  6th  March,  lS-57;  and  that  he 
was  af'terwai'ds  called  in  to  prescribe  for  her  on  account  of 
a  bm-n  on  her  left  arm.  The  bill  of  exceptions  states,  that 
"tliere  was  no  |)roof  as  to  the  qualities  or  acquirenienrs  of 
said  negro,  other  than  the  statement  in  the  bill  of  sale  that 
she  was  a  seamstress." 

"  Tlje  plaintiff  introduced  evidence,  also,  tending  to  sjiow 
an  afrreenient  l^etween  him  and  the  defendants,  made  in 
Talladega,  wliere  the  defendants  lived,  some  timt?  aftei-  the 
sale,  (tiie  negro  being  then  in  tire  plaintiff's  possession,  in 
the  city  of  Montgomery.)  by  which  it  was  agreed  that,  if 
said  negro  was  unsound  at  the  tin)e  of  th.e  sale  to  pUiintifF, 
defendants  would  take  her  back,  and  would  pay  phiinriff 
$12-30,  by  way  of  exj-enses,  and  her  st^ge  fare  fr(jm  ]\Iont- 
gonicry  to  I'alladega;  but,  as  to  what  this  conti'act  was, 
thei-e  was  a  conflict  in  the  pioof, — some  of  the  evidence 
tendinir  to  show,  that  the  defendants  agreed  tj  take  her 
back,  and  to  pay  as  above  stated,  if  she  was  misound  at 
the  time  of  the  sale,  and  was  delivered  to  them,  in  Talla- 
dega, in  the  condition  she  was  at  the  time  of  tJie  sale.  At 
the  time  This  agreement  was  made,  (whatever  it  was.)  the 
negio  h;id  not  l)een  burned;  but  afterwards,  while  she  was 
in  the  phaint ill's  negro-liouse  in  IMontgomery,  and  nnder 
the  charge  of  owe  ]>all,  plaintin''s  agent,  she  received  a 
burn  ujton  her  lelr  arm,  by  tiie  explosion  of  a  fluid  lamp, 
which  was  kept  in  said  negro-house  by  said  Ball,  and  wliich 
slu!  was  at  the  time  attempting  to  use;  and  all  the  evidence 
tended  to  show,  that  her  ])ei-manent   value  was  thereby 
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decreased  one-lialf,  or  more.  Some  — —  days  alter  slie 
was  thus  burned,  said  negro  was  sent,  by  plaintitPs  agent, 
or  by  his  directions,  on  the  stage,  to  Talladega,  vvliere  she 
was  tendered  to  the  defendants,  who  refused  to  receive  her, 
or  to  pay  the  $1250.  Said  Ball  testified,  in  behalf  of  the 
plaiiititf*,  that  he  was  in  plaintiff's  negro-house,  acting  as 
his  agent,  when  said  negro  was  purchased  by  plaintilli  and 
came  to  said  house ;  and  that  said  negro,  when  she  came  to 
said  house,  coughed,  looJced  side,  and  complained  to  ivitness 
yf  a  pain  in  Jier  hreast.  It  being  admitted  that  this  wit- 
ness was  not  a  physician,  the  defendants  objected  to"  the 
italicized  portions  of  his  evidence,  as  being  illegal  and  irrele- 
vant, and  reserved  exceptions  to  the  overruling  of  their 
objections.  "  This  witness  further  testified,  that  the  negro 
ivas  not  uUoivcd,  hy  a  rule  of  the  house,  to  tise  said  lamp,  in 
using  which  she  was  burned  ;  that  Dr.  B.  G.  Jones  was 
called  in  to  attend  her,  and  treated  the  burn  several  days ; 
that  when  he  was  about  to  send  the  negro  to  Talladega, 
he  consulted  Dr.  Jones  as  to  ichether  it  tvould  he  safe  to  send 
her  hy  the  stage  ;  and  that  Dr.  Jones  told  him,  in  his  opinion 
it  would  he  safe  to  send  her  to  Talladega  on  the  stage.''"'  The 
defendants  objected  to  each  of  the  italicized  parts  of  this 
evidence,  on  the  ground  of  illegality  and  irrelevancy,  and 
reserved  exceptions  to  the  overruling  of  their  objections. 

On  cross-examination  of  one  Thomason,  one  of  defend- 
ants' witnesses,  who  had  stated  -that  he  knew  the  negro 
in  controversy,  the  court  permitted  the  plaintiff  to  ask  him, 
agains>t  the  defendants'  objection,  what  was  the  value  of 
the  negro  at  the  time  of  the  trial,  which  was  in  May,  1859  ; 
and  the  witness  having  answered,  "that  he  did  not  know 
the  qualities  of  the  girl  of  his  own  knowledge,  but  knew 
them  from  reputation,"  the  court  permitted  the  plaintiff 
to  ask  him,  against  the  defendant's  objection,  "what  would 
be  her  value,  if  sound,  if  she  possessed  those  (pialities 
which  she  was  reputed  to  possess ;"  and  the  defendants 
reserved  exceptions  to  each  of  these  rulings  of  the  court. 

The  court  also  permitted  the  plaintiff  to  read  in  evidence 
to  the  jury  Dr.  Jones'  account  for  medical  services  ren- 


2SG  ALABAMA. 


stone  &  Best  v.  Watson. 


dered  co  the  slave,  on  proof  of  the  doctor's  signature  to 
the  receipt  acknowledging  payment  by  tlie  plaintitf.  The 
defendants  objected  to  the  admission  of  this  evidence,  "on 
the  grounds  that  it  was  illegal,  irrelevant,  calcidated  to 
mislead  the  jury,  and  because  there  was  no  proof  that  the 
amounts  charged  were  reasonable  and  proper,  and  because 
there  was  not  sufficient  proof  that  the  plaintiff  had  paid 
said  accounts ;"  and  reserved  exceptions  to  the  overruling 
of  these  several  objections. 

The  several  rulings  of  the  court  on  the  pleadings  and 
evidence,  as  above  stated,  are  now  assigned  as  error. 

Hf.flix,  Martin  &  Forney,  for  appellants, 
L.  E.  Parsons,  and  Jno.  White,  contra. 

A.  J;  WALKER,  C.  J. — In  the  original  and  amended 
complaint,  adding  additional  counts,  there  were  nine  counts. 
The  record  inforuis  us,  that  the  defendants'  demurrer  to  the 
first  two  counts  was  sustained,  and  that  it  was  overruled 
as  to  the  remaining  counts.  From  tliis  we  understand, 
that  the  demurrer  was  sustained  as  to  the  single  count  in 
tJie  original  comphaint,  and  as  to  the  first  count  in  the 
amended  coraphiint,  and  that  it  was  overruled  as  to  the  last 
seven  counts  in  the  amended  complaint. 

[2.]  Two  reasons  are  urged,  why  the  court  below  erred 
in  so  overruling  tlie  demurrer  to  the  seven  counts.  The 
first  reason  is,  that  the  averment  of  the  unsoundness  of  the 
slave  is  the  statement  of  a  conclusion,  and  that  therefore  it 
was  necessary  for  the  pleader  toTiave  alleged  in  what  the 
unsoundness  consisted.  From  this  argument  we  must  dis- 
sent ;  for  we  regard  unsoundness  as  a  fact,  which  may  ap- 
pro|)riatf'ly  lie.  averred  in  pleading. 

[•■>.]  The  second  reason  urged  in  support  of  the  de- 
murrer, is,  that  the  counts  are  misjoined,  because  some  of 
Them  retpiire  a  sjiccial  breach,  while  others  do  not. — Code, 
*S,  22o-'").  This  argument,  we  think,  is  also  unsound,  for  we, 
do  not  regard  either  of  tlie  counts  as  requiring  a  special 
breach,  in  the  sense  in  which  that  plirase  is  used  in  the 
above  cited  section  of  the  Code. 
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[4.]  Ill  ascertaining  the  damages  resulting  from  the 
breach  of  warranty  of  soundness,  the  pro|)er  inquiry,  of 
course,  was  as  to  tlie  value  of  the  slave  at  the  time  of  the 
sale.  But  it  was  permissible  to  prove  what  her  value  was 
a  few  months  afterwards,  as  reflecting  light  upon  the  ques- 
tion of  her  -^'alue  at  the  time  of  the  sale. —  Ward  v.  Ficjj- 
nolds,  ;32  X\\\.  3S4:  There  was,  therefore,  no  error  in  over- 
ruling the  first  three  objections  to  the  interrogatories  pro- 
pounded by  the  plaintiff  to  Dr.  Bv  C.  Jones. 

[-5.]  The  defendants  objected  to  an  interrogatory  to  the 
witness  Jones,   inquiring  what  would  have  been  the  value 
of  the  slave,  if  she  had  been  sound  and  "a  good,  No.  1 
seamstress.''''     It  was  certainly  proper  to  prove  the  vabie 
of  the  slave  witii  her  qualities  upon  the  hypothesis  of  her 
soundrit'ss.     The  bill  of  sale  made  by  the  defendants  to  the 
plaintilf  represented  the  slave  to   be  a  seamstress,  but  did 
not  specify  that  she   was  a  seam.stress  of  qualitv  hiown  as 
No.  1.     We  think  it  probable,  that  the  fact  that  the  negro's 
quality  as  a  seamstress  was  made  the  subject   of   a  special 
and  foniial  description   in  the  bill  of  sale,  authorized  an 
argument  to  the  jury  that  she  possessed  some  eminence  of 
skill  as  a  seamstress,   and   might  be   classed  as  No.  1.     If 
there  was  any  tendency  of   proof  to  show  that  she  was  a 
"No.  i  seamstress,"  it  was  permissible  to  in(piire  as  to  her 
value    upon  that    supposition.     We  decide,   though  with 
some  doubt,  that  there  was  in  the  statement  of  the  bill  of 
sale  such  tendency  of  proof,  and  that  therefore  there  was 
no  error  in  overruling  the  fourth  objection  to  the  plaintiif's 
interrogatories  to  Jones. 

[0.]  The  evidence  of  Thomason,  as  to  the  value  of  the 
slave  according  to  the  (pialities  which  she  was  reputed  to 
possess,  was  manifestly  inadmissible.  The  legitimate  in- 
quiry was,  her  value  upon  the  supposition  of  the  qualities 
which  she  did  possess,  and  not  of  those  she  was  reputed  to 
possess. 

[7.]  The  inquiries  of  the  witness  Jones,  as  to  the  per- 
son by  whom,  and  at  whose  requesr,  he  was  called  to  visit 
the  slave  in  her  illness,  and  as  whose  property  he  visited 
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lier,  were  calculated  to  elicit  information  ol  the  facts 
necessary  to  sustain  the  plaintiff's  claim  for  damages  on  ac- 
count of  a  medical  bill  contracted  in  treating  her  disease. 
The  objection  to  that  inquiry  was,  therefore,  properly 
overruled. 

The  court  erred,  however,  in  admitting  in  evidence  the 
account  of  Dr.  B.  C.  Jones,  there  being  no  evidence  of  its 
correctness.  The  account  could,  upon  no  principle  of  law, 
be  admissible,  until  it  was  proved  that  the  services  were 
rendered  as  charged,  and  that  the  charges  were  correct. 
Besides,  the  account  could  not  be  evidence,  unless  it  was 
contracted  for  the  treatment  of  a  disease  which  the  slave 
liad  at  the  time  of  the  sale. 

[S.]  Evidence  that  the  slave  looked  sicJc,  conduced  to  es- 
tablish a  fact,  which  was  one  of  the  material  matters  in 
issue.  The  appearance  of  a  slave  is  certainly  a  fact,  and 
not  a  conclusion,  and  is  susceptible  of  proof  by  one  not  an 
expert,  who  has  seen  the  slave. 

[9.]  The  declaration  of  the  slave,  as  to  the  present  exis- 
tence of  a  pain  in  her  breast,  was  clearly  admissible  ;  and 
the  j)oint  has  been  repeatedly  so  adjudged  by  this  court. — 
Wilkinson  v.  MoseJey,  30  Ala.  562  ;  Burlier  v.  CoJoiian, 
35  Ala.  221. 

[10.]  At  least  under  some  of  the  counts  in  the  com- 
plaint, evidence  as  to  whether  the  burning  of  the  slave 
was  caused  by  the  plaintifl''s  negligence,  was  admissible. 
1  Parsons  on  Con.  445.  To  this  question,  the  fact  that  the 
slave  was,  by  a  rule  of  the  house  in  which  she  was  kept  by 
plaiutiir,  not  allowed  to  use  the  lamp,  in  using  which  slie 
Vvas  burnt,  was  clearly  pertinent,  and  there  was  no  error  in 
admitting  that  fact  in  evidence.  And  so,  also,  in  the  same 
point  of  view,  the  fact  that  the  plaintiif  consulted  a  phy- 
sician, as  to  tlie  prudence  and  safety  of  sending  the  slave 
to  Talladega  ;  and  that  Dr.  Jones,  being  a  pliysician  who 
had  tntalcd  her  case,  advised  him  that  she  might  be  safely 
sent,  would  be  competent  evidence  upon  the  question, 
whether  the  defendant  was  guilty  of  any  negligence  in 
sending  the  slave  to  Talladega.     The  unsworn  opinion  given 
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by  Dr.  Jones  would  not  be  e\^idence  that  it  was  safe  to  so 
send  the  slave  ;  but  tlie  fact  that  he  was  consulted,  and  so 
advised,  has  a  direct  bearing  upon  the  question,  whether 
the  plaintiff  acted  carelessly  and  incautiously. 

We  deem  it  proper  to  observe,  in  reference  to  the  6th 
count,  which  avers  a  delivery  of  the  slave  to  the  defendants, 
and  an  agreement  on  their  part  to  pay,  in  consideration 
thereof,  the  sum  of  thirteen  hundred  dollars,  that  we  re- 
gard it  as  showing  a  rescission  by  consent  of  both  parties, 
and  that  we  must  not  be  understood  as  affiraiing  that  it  is 
good  as  a  count  for  a  rescission  against  the  wishes,  and 
without  the  consent  of  the  defendants. 

Reversed  and  remanded. 

Stone,  J.,  not  sitting. 


CONNOR  vs.  TRAWICK'S  ADM'R, 

[detixck  for  slave.] 

1.  Dclira'ii,  or  torii-ing  under  seal,  ncceseary  to  constitute  gift. — At  common 
law,  in  the  absence  of  an  actual  delivery  of  the  property  itself,  a  gift 
could  only  be  consummated  by  deed,  or  other  instrument  under  seal : 
not  because  the  delivery  of  the  deed  was  held  a  symbolical  delivery 
of  tlio  property,  but  on  the  principle  of  estoppel. 

2.  rrcnumed  existence  of  conimoii  law  in  other  States. — In  the  absence  of 
evidence  to  the  contrary,  the  courts  of  this  State  will  presume  that 
the  common  law  pivjvails  in  other  States. 

Appeal  from  the  Circuit  Court  of  Marengo. 
Tried  before  the  Hon.  C.  W.  Rapier. 

Tnis  action  was  brought  by  Burwell  T.  Co'nnor,  an  infant', 
suing  by  his  next  friend,  against  the  administrator  of  Igna- 
tius ^.  Trawick,  deceased,  to  recover  a  slave  iiamed  Tobv, 
which  the  plaintiff  claimed  under  an  alleged  gift  from  h\< 
19 
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grandfather,  Burwell   Trawick,  decqased,  as  evidenced  by 
an  instrument  of  writing  in  the  following  words  : 

"Know  all  men,  by  these  presents,  that  1,  Burwell 
Trawick,  of  the  county  of  Attala,  State  of  Mississippi,  for 
divers  good  causes  and  considerations  me  thereunto  moving, 
have  this  day  given  and  conveyed  unto  ray  grand-daughter, 
Isabella  Porter,  my  boy  Ked,  also  one  feather-bed,  and  all 
the  furniture  thereto  belonging  ;  and  I  also  give  and  convey 
to  my  grand-daughter,  Susannah  Porter,  my  boy  Martin, 
and  one  feather-bed  and  furnit.ure  ;  and,  third,  I  give  and 
convey  to  my  grand-son,  Burwell  T.  Connor,  my  boy  Toby, 
and  watch ;  saving  to  myself,  however,  the  use  and  benefit 
arising  from  all  of  my  said  property  during  my  natural  life  : 
and  I  hereby  appoint  E.  M.  AVells,  esquire,  my  trustee  and 
guardian,  to  manage  and  control  the  above-mentioned 
property,  until  said  children  become  of  age  or  many ; 
giving  unto  each  negro,  at  the  end  of  the  year,  the  sum  ot 
five  dollars,  for  the  proceeds  of  their  labor.  April  25, 
1851. 

"B.  Tjjawick." 

"We  have  this  day  witnessed  the  delivery  of  the  negroes 
mentioned  above,  April  25,  IStii."  (Signed  by  "William 
Holland  and  Jno.  T.  Holland.) 

This  instrument  was  executed  inthe  State  of  ]\iississippi, 
on  the  day  of  its  date,  and  was  delivered  by  said  B.  Trawick 
to  E.  M.  \Vells,  in  the  presence  of  AVilii;im  Holland  and 
Jno.  T.  Holland.  AViiliam  Holland  testified,  that,  at  the 
time  of  its  delivery,  "B.  Trawick  ca.llcd  up  the  negroes, 
and  told  them  what  he  had  done,  and  that  Judge  Wells  was 
the  trustee,  and  would  take;  charge  of  them  alter  his  death." 
Jno.  T.  Holland  testified,  "]>.  Trawick  then  called  up  the 
negroes,  and  explained  to  them  what  he  had  done — that  he 
liad  given  N(!d  to  Isabella  Porter,  Martin  to  Susannah  Por- 
ter, and  Toby  to  Burwell  T.  Connor ;  and  told  them  that 
'Judge  Wells  would  see  to  them,'  or  words  to  that  ellL'ct." 
E.  M.  Wells  testified,  "B.  Trawick  then  called  up  the 
negroes,  and  told  them,  that  he  had  given  Ned  to  Isabella 
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Porter,  Martin  to  Susannah  Porter,  and  Toby  to  B.  T.  Con- 
nor, and  had  appointed  me  his  trustee  and  guardian  to  see 
to  them  ;  and  1  then  iold  them  to  go  and  attend  to  tlieir 
oki  master's  business."  The  slave  Toby  contuiued  in  the 
possession  of  said  Burwell  Trawick  up  to  the  time  of  his 
death,  which  oecun'ed  in  March,  18-53  ;  and,  on  the  final 
distribution  of  his  estate,  was  allotted  to  Ignatius  A. 
Trawick,  the  defendant's  intestate,  who  was  his  son. 

"On  this  evidence,  the  court  charged  the  jury,  1st, 'tliat 
the  instrument  under  wliich  the  plaintiff  claims  the  slave, 
is  not  a  deed,  and  has  not  the  effect  and  operation  of  a 
deed  in  this  case ;'  2d,  'that  if  said  instrument  was  executed 
by  B.  Trawick,  and  by  him  delivered  to  Wells,  such  delivery 
would  not  be  sufficient,  of  itself,  to  pass  title  from  Trawick 
by  way  of  gift,  unless  the  slave  was  also  delivered  ;'  and, 
3d,  'that  to  constitute  a  valid  gift,  there  must  have  been 
some  ostensible  act  done  to  signif}''  a  transfer  of  the  posses- 
sion of  the  slave,  and,  connected  therewith,  a  present  inten- 
tion, on  the  part  of  tlie  donor,  to  pass  the  dom.inion  over 
the  property  from  hims(df  to  the  donee,  or  to  some  one  else 
for  him.'  The  plaintift'  excepted  to  each  of  these  charges, 
and  then  requested  the  court  to  instruct 'the  jury,  'that  if 
they  believed,  from  the  evidence,  that  B,  Trawick  intended 
to  give  the  boy  Toby  to  the  plaintiff,. and,  in  order  to  carry 
out  this  intention,  wrote  the  instrurnent  read  in  evidence, 
and  called  on  persons  present  to  witness  its  execution,  and 
signed  it  in  their  presence,  and  delivered  it  to  E.  31.  Wells, 
thereby  intending  at  the  time  to  convey  said  boy  to  the 
plaintiff;  and  that  th^i  boy  Toby  was  then  present, — then 
the  jury  must  find  for -the  plaintiff.'  This  charge  the  court 
refused  to  give,  without  qualification;  and  the  plaintiff 
excepted  to  its  refusal." 

The  charges  given  by  the  court,  and  the  refusal  of  tlie 
ciiari^e  asked,  are  new  assic^ned  as  error. 

Brooks  t%  Garrott,  for  appellant. — A  gift  of  personal 
chattels  is  the  act  of  transferring  the  right  and  possession 
of  them,  whereby  one  man  renounces,  and  another  acquires, 
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title  and  interest  therein.  Delivery  is  essential  to  the 
A-alicIity  of  a  gift ;  but  it  needs  not  to  be  actual — it  may  be 
constructive,  or  symbolical.  The  delivery  of  a  deed  is  a 
constructive  delivery  of  the  property,  and  passes  the  title 
and  dominion  to  the  donee. — McCatchen  v.  McCutcJiefif 
9  Porter,  650  ;  Adams  v.  Broughton,  13  Ala.  731  ;  Xewmafi 
V.  James  (&  Newman,  12  Ala.  29.  But  it  is  not  necessary 
tliat  the  instrument  of  writing  should  be  under  seal,  though 
it  usually  has  that  form ;  and  the  courts,  in  speaking  of 
such  constructive  delivery,  generally  use  the  term  deed, 
because  it  is  the  appropriate  description  of  tlie  particular 
instrument  before  them.  At  one  time,  a  deed  was  regarded 
as  an  instrument  of  unusual  sanctity  and  solemnity  ;  it  was 
presumed  to  be  founded  upon  a  valid  consideration,  and  its 
consideration  could  not  be  impeached  at  law.  But  the  old 
doctrine  has  been  greatly  modified  in  modern  times.  In 
reference  to  pcisoual  property,  a  deed  has  no  more  potency 
to  pass  title  thaii  an  unsealed  writing.  Blackstoue  says, 
that  a  gift  may  be  made,  "either  in  writing,  or  by  word  of 
mouth,"  (2  Bla.  Com,  3-56  ;)  and  it  is  not  intimated  that 
the  writing  must  be  under  seal.  A  gift  of  a  chattel,  "by 
deed  or  writing,"  is  good,  without  an  actual  delivery  of  the 
property. — Flowers''  case,  Xoye's  li.  67;  Irons  v.  SmallpiecCy 
2  Barn.  &  Aid.  ^:)bl  ;  Carradlne  v.  Collins,  7  Sm.  & 
:Mar.  -128. 

S.  F.  Hale,  contra. — All  the  autliorities  lay  down  tlio 
3ule,  that  a  gift  is  not  eflectual  t-o  pass  property,  unless  it 
is  .accoujpanied  by  actual  delivery,  or  consummated  by 
deed.  Here,  the  writing  was  not  under  seal ;  and  there 
could  be  no  actual  delivery  of  the  slave,  because,  by  the 
terms  of  i\\(\  instrument,  tlie  donee  was  not  to  have  pos- 
session until  after  the  death  of  the  donor. 

B.  "W.  WALKER,  J, — It  has  long  been  understood  to 
be  the  law,  that,  in  the  absence  of  an  actual  delivery  of  the 
projieity,  a  gift  can  oMly  be  made  by  deed,  or  other  instru- 
ment under  seal.     In  the  present  case,  there  could  be  no 
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a'ctual  delivery  of  the  property,  because,  by  the  terms  of 
the  alleged  gift,  the  donee  was  not  to  have  possession  until 
after  the  death  of  the  donor  ;  and  as  the  writing  relied  on 
is  not  under  seal,  we  must  decide  that  there  was  not  a  valid 
gift,  unless  we  are  prepared  to  repudiate  the  rule  above 
stated,  and  to  hold  that  a  gift  may  be  consummated,  as  well 
by  the  delivery  of  an  unsealed  writing  declaring  its  terms, 
as- by  the  delivery  of  the  property  itself,  or  of  a  deed  or 
other  instrument  under  seal. 

It  is  argued,  that  a  deed  efFectuiites  the  gift,  because  the 
delivery  of  the  deed  is  but  a  symbolical  delivery  of  the 
property  ;  tliat,  as  the  title  to  personalty  passes  by  unsealed 
writing,  as  \^ell  as  by  deed,  there  is  no  good  reason  why  the 
former,  as  well  as  the  latter,  should  not  operate  a  construc- 
tive delivery  of  the  property;  and  that,  if  there  ever  was 
any  substantial  ground  for  a  distinction  ])etween  the  two 
■classes  of  writings,  as  the  means  of  consummating  gifts,  it 
no  longer  exists,  and  the  distinction  has  thus  become  obso- 
lete. It  is  a  mistake,  however,  to  suppose,  that  the  reason 
why  the  delivery  of  a  dt^ed,  declaring  the  gift,  lias  the 
same  effect,  as  between  the  parties,  as  the  actual  delivery 
of  the  property,  is  because  the  delivery  of  the  deed  is  but 
a  symbolical  delivery  of  the  thing.  That  would  not  have 
been  so  in  the  present  case,  if  the  donor  had  delivered  a 
deed,  instead  of  an  unsealed  writing  ;  for,  by  the  tenns  of 
the  gift,  no  immediate  delivery  of  the  property  was  intend- 
ed, but  the  donor  was  to  retain  tlie  possession  and  control 
of  it  so  long  as  he  lived. 

It  is  rather  u[)on  the  principle  of  estoppel,  that,  for  the 
purpose  of  consummating  a  gift,  the  delivery  of  a  deed  is 
as  effectual  as  the- delivery  of  the  property.  According  to 
tiie  ancient  common  law,  the  seal  was  invested  witii  great 
solemnity  and  foire.  "Words  pass  from  man  to  man,  lightly 
and  inconsiderately  ;  but,  where  the  agreement  is  bj'  deed, 
there  is  more  time  for  deliberation.  For,  when  a  man 
passes  a  thing  by  deed,  first  there  is  the  d('terniination  of 
the  mind  to  do  it,  and  upon  that  he  causes  it  to  be  written, 
which  is  one  part  of  the  deliberation  ;  and    afterwards  he 
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puts  his  seal  to  it,  which  is  another  part  of  deliberation  ; 
and  lastly,  he  delivere  the  writing  as  his  deed,  which  is  the 
consummation  of  his  resolution.  So  that  there  is  great 
deliberation  used  in  the  making  of  deeds;  for  which  reason, 
they  are  received  as  a  lieti  final  to  tlje  party,  and  are 
adjudged  to  bind  the  party,  without  examining  upon  what 
cause  or  consideration  they  were  made.  As  if  I  by  deed 
promise  to  give  you  ^20,  here  you  shall  have  an  action  of 
debt  upon  this  deed,  and  the  consideration  for  my  promise 
is  not  examinable  ;  it  is  sufficient  to  say  it  was  the  will  of 
the  party  who  made  the  deed." — Plov/den,  arguauh^  in 
Sharington  v.  Straita'a,  Plowd.  30S. 

Although  it  is  true  that,  in  modern  times,  the  seal  has 
been  stripped  of  much  of  its  ancient  force,  the  doctrine  of 
estoppel  by  deed  is  still  maintained.  Plence,  where  a  gifi 
of  personal  property  is  made  by  deed,  the  delivery  of  the 
deed  transfers  the  right  to  the  property ;  for  tlie  reason, 
that  the  form  of  the  instrumeiit  imports  a  consideration  for 
the  transfer,  and  the  maker  of  the  deed  is  estopped  tliereby 
from  asserting  that  he  has  not  granted  to  tiie  donee  a 
power  of  control  and  dominioii  over  the  property  conveyed 
by  I  the  deed  ;  and  tliis  irrevocable  transfer  of  dominion  is 
the  "one  thing  needful"  to  perfect  a  gift.  "The  detd  does 
not  operate  on  the  property,  ic  virtue  of  its  being  a  symbol 
of  it,  but  because  it  cairies  on  its  face  an  acknowledged 
right  in  the  grantee  to  control  it.  A  symbolical  delivery 
of  one  thing,  in  the  name  of  another,  is  no  dtilivery  of  the 
latter.  The  argument  of  Lord  Chancellor  Huidwicke,  in 
Ward  V.  Turner,  (2  Vesey,  Sr.  4"i],)  is  conclusive  upon 
this  point.  But,  if  the  key  be  delivered  of  a  desk,  in  which 
a  papt!r  or  a  jewel  is  contained,  the  paper  or  jewel  is  there- 
by delivered;  be  who  has  the  key,  has  the  dominion  of  it. 
A  d(,'ed  stands  u{)on  analogous  grounds,  and  whenever 
the  deed  is  (,'IK'etually  executed  and  delivered,  it  draws  to 
the  grantee  the  thing  according  to  its  tern:is." — Jaggers  p. 
Estcs,  3  Strob.  Kq.  .3S0. 

But,  unless  the  donor  has   executed  a  deed,   whereby  he 
is  estopped  from  saying  that  the  property  has  not  passed 
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to  the  donee,  no  mere  verbal  or  written  declaration  will 
consummate  the  gift ;  the  doctrine  of  estoppel  does  not 
ap{)ly  to  such  a  case  ;  and  unless  there  be  a  deed,  or  a  con- 
tract supported  by  a  valuable  consideration,  the  proprietary 
right  of  control  cannot  pass  without  a  delivery  of  the 
property.  Hence,  a  parol  declaration  of  gift  (whether 
verbal,  or  by  unsealed  writing)  stands  vpon  the  footing  of 
a  mere  promise  to  give,  and  is  void  in  law. — See  Addison 
Contr-  12,  27;  1  Parsons  Contr.  201;  Williams  on  Pers. 
Prop.  marg.  pp.  33-5;  3IcCutcJien  r.  3IcCufchc7i,9'PortcT, 
650,  G56-7  ;  Irons  v.  Smallpiece,  2  B.  &  Aid.  551.  ;  Bfiller 
V.  Anderson,  4  Rich.  Eq.  1  ;  Bushy  r.  B>/rd,  ih.  9;  Jaggers 
V.  l-^.tcs.  3  Strob.  Eq.  379;  Morrow  v.  Williams,  3  Dev.  263  ; 
■.Tliompson  c.  Thompson,  2  How.  ]\Iiss.  737 ;  Earlier  v. 
BarJcrr,  2  Graft.  3U;  11  Leigh,  439;  15  Ala.  406; 
18  Ala.  S22  ;  17  Ala.  772  :  1  liurrill's  Law  Diet.  (2d  ed.) 
p.  6SG. 

Wiiat  we  have  said  may  serve  to  indicate  the  origin  of 
the  distinction  between  deeds,  on  the  one  hand,  and  verbal 
-declarations,  or  unsealed  writings,  on  the  other,  as  the 
.means  of  consummating  gifts.  Whatever  the  original  rea- 
sons U)Y  the  distinction,  it  is  well  established  in  the  com- 
mon law  ;  and  forming,  as  it  does,  a  lule  of  property,  we 
are  not  disposed  to  disturb  it.  If  asked  why  we  would 
decide,  in  the  absence  of  a  statute,  that  land  could  not  be 
conveyed  by  an  unsealed  instrument,  as  well  as  by  deed  ; 
or  why  will  not  a  verbal  declaration  of  .gift,  without  deliv- 
ery, be  efiectual  to  pass  the  title  to  personalty;  we  might 
find  it  difhcult,  at  the  present  day,  to  give  any  better  an- 
swer than  this — The  law  is  so  settled,  and  it  is  only  "with 
trembling  hands"  (according  to  the  maxim  of  Montesquieu) 
that  courts  should  venture  to  change  settled  laws. 

[2.]  The  writing  relied  on  in  this  case  was  executed  in 
Mississippi  ;  and  there  being  no  evidence  to  the  contrary 
before  us,  we  must  presume  that  the  rale  of  the  common 
law  prevails  in  that  State. 

Whether  our  legislation  has  wrought  such  changes  in  the 
principles  of  the  common  law,  as  would  enable  us  to  hold 
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that  a  gift  of  personal  property  may  be  made,  in  this  State, 
by  an  unsealed  writing,  without  delivery  of  the  property, 
we  need  not  inquire,  and  do  not  decide. 
Jadsfraent  affirmed.. 


LONGMIRE  vs.  PILKIXGTOX. 

[IHOVER    FOR    CONVKRSIOX   OF    HORSE.] 

1.  When  gttardian  may  »ue. — Under  the  provisions  of  the  Code,  (\^o  203G, 
2132,)  a  guardian  niay  snc  in  his  o^vu  name,  for  the  use  of  his  -oard, 
to  recover  damages  for  the  conversion  of  the  Award's  projx  rty. 

2..  Avuindment  of  comjilahit. — L'nder  the  provisions  .  af  tlie  Code, 
(^'i  2402-:',)  wliere  the  summons  is  in  tlie  name  of  tlio  plaintiff  indi- 
vidually, the  complaint  may  be  so  amended  as  to  sliov,-  chat  he  sues 
as  guardian  of  a  minor,  and  for  the  use  of  liis  ward. 

Appeal  from  the  Circuit  Court  of  Monroe. 
Tried  before  the  Hon.  C.  W.  Rapiek. 

This  action  was  brought  by  James  Pilkington,  against 
Garrett  M.  Longmire  and  Richard  F.  Longmire,  to  recover 
damages-  for  the  conversion  of  a  horse.  In  the  original 
complaint,  the  plaintiff  sued  in  his  own  right,  and  alleged 
that  the  horse  was  his  property.  An  amended  complaint 
was  afterwards  filed,  in  which  the  plaintilK  was  described 
as  "James  Pilkington,  as  guardian  of  IMaroraret  Pilkini>ton, 
a  minor,  and  who  sues  for  the  use  of  said  Margaret  Pilkii>g- 
ton  ;"  and  tlie  horse  was  alleged  to  be  the  "property  of  the 
plaintiff  as  aforesjiid."  There  is  no  bill  of  exceptions  in 
the  record  ;  but  the  jiulgment-entry  of  the  term,  at  which 
the  amendment  wjis  jiUowed,  is  in  these  words  :  "Plaintiff 
iias  leav(!  to  amend  his  complaint,  by  adding  to  his  mur*e 
the  words,  'as  giiardi.in,'  iVc;  to  which  the  defendants  ex- 
cept." The  dofenchnits  afterwards  demurred  to  the 
amended  complaint — "  f  st,   because   said  complaint  shows 
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on  its  face  no  cause  of  action  in  the  plaintiff  as  guardian ; 
2d,  because  the  suit  is  not-  brought  in  the  name  of  the 
ward,  by  next  friend  ;  8d,  because  the  compL'iint  sliows^no 
cause  of  action  in  j^laintiff ;  4th,  because  the  ward  cannot 
sue,  in  this  form  of  action,  by  guardian  ;  5th,  because  the 
complaint  docs  not  allege  property  in  the  plaintiff;  and, 
Cth,  because  the  complaint  shows  on  its  face  that  the  prop- 
erty is  in  the  ward."  The  court  overruled  the  demurrer. 
The  allowance  of  the  amendment,  and  the  overruling  of 
the  demurrer  to  the  amended  complaint,,  are  now  assigned 
as  error. 

Andersox  &  BoYLES,  for  appellants. 
S.  J.  CuMMiXG,  contra. 

STONE,  J— The  Code  (§2030)  declares,  that  "guar- 
dians may  sue  in  their  own  names,  for  the  use  of  the  ward, 
in  all  cases  where  the  ward  has  an  interest,  and  the 
judgment  enures  to  his  benefit."  The  amended  complaint 
in  tlie  present  case  discloses  an  interest  in  the  ward  ;  and 
if  its  averments  be  true,  the  judgment  will  (mure  to  her 
benefit.  Tlie  case,  then,  as  made  by  the  amendment,  is 
precisely  within  the  letter  of  the  section  of  the  Code  above 
copied,  if  that  section  be  not  qualified  by  some  other  pro- 
visions of  the  Code.  It  is  contended,  tiiat  section  2.132 
qualifies  section  2030.  We  think  we  give  operation  to  the 
latter  section,  (2132,)  when  we  declare  that  it  would  evi- 
dently govern  suits  by  infants  who  have  no  guardian.  They 
"must  sue  by  tlieir  next  friend."  Possibly  there  are  other 
Ciises,  to  which  section  2132  would  apply. 

We  hold,  then,  that,  in  suits  like  tlie  present,  the  guar- 
dian "may  s-iie  in  his  own  name,  for  the  use  of  the  ward.'' 

Section  2130  of  the  Code  relates  to  suits  "brought  in 
the  name  of  the  person  having  the  legal  title,  for  the  use  of 
j/uother."  A  guardian,  as  such,  has  not  the  le^ral  title  of 
nis  ward's  estate  ;  and,  hence,  that  section  can  exert  no  in- 
fluence on  suits  like  the  present. — Sutherland  v.  G<[i}\  -3  Por. 
50S  ;  Uool:s  v.  Smith,  IS  Ala.  341. 
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[2.]  If  the  ameiidmeDt  was  properl}^  callowed,  we  need 
not  inquire  whether  the  record  sufficiently  raises  the  ques- 
tion of  its  allowance. — See  Bryan  v..  Wilson,  27  Ala.  20S  ; 
FelM  V.  lEcliS,  32  Ala.  25.  The  alteration  in  this  case 
was  not  an  enti'-e  change,  or  substitution,  of  one  party 
plaintiff  for  another.  Such  change,  under  our  decisions, 
would  not  be  allowed w — Lcaird  v.  Moore,  27  Ala.  326  ; 
Friend  v.  Oliver,  ih.  532 ;  Dwycr  v.  Kinnemore,  81  Ala. 
404;  FicUns  v.  Oliver,  32  Ala.  626.  The  amendment 
simply  changed  the  character  in  Vvdiich  the  plaintiff  sued, 
by  showing  that  he  declared,  not  in  his  own  right,  but  in 
'  that  of  another,  upon  whose  title  the  statute  permits  him 
■to  recover.  In  Crimm  v.  Craivford,  (29  Ala.  626,)  we  said,. 
"To  amend  the  complaint,  so  as  to  show  the  capacity  in 
which  the  plaintiff  sues,  produces  no  inadmissible  depar- 
■ture  from  the  suunnons  ;  for,  notwithstanding  the  summone 
is,  under  the  decisions  of  this  court,  deemed  as  one  in  favor 
of  the  plaintifl  as  an  individual,  yet  it  is  permissible  for 
the  plaintiff,  upon  general  Drocess,  to  declare  as  an  admin- 
istrator."— See,  also,  Agee  v.  Williams,  30  Ala.  636.  The 
principle  settled  in  Crimm  v.  Craivford,  supra,  is  well  sus- 
tained by  authorities,  ma^uy  of  which  are  therein  cited. 
We  cannot  distinguish  between  the  right  to  amend  in  that 
case,  and  in  this;  and,  whence,  we  hold,  that  the  amend- 
ment \\a.fi  properly  allowed  in  the  present  case. 
Judii'w?.ent  afilrmed. 


W1LLIAMS(3N  &  ^McARTHUIl  vs.  WOOLF  et  al. 

[.\C]IOX   (IN   OFFICIAL   liO.NI)   OF   JUSTICK   OF   THE   I'KACK,] 

1.  Aitthorili/  of  iiiU'iidaiil  of  Camden  onjnatice  of  the  pence. — The  4t!i  sec- 
tion of  tiic  act  "  1<)  iiicor]tora1i'  tlic  town  of  Canulcii  in  Wilcox  county,"*' 
(Sis.sion  Acts,  If^ll,  i>.r)4,)  takon  in  coniu'ction  witlitlu^  act  "to  incor- 
Ijoiatc  tho  town   of  Kutaw  in  Greene  county,"  to  which  it  refers,  al- 
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thou^li  it  may  not  make  the  iiitenduut  of  the  town,  ex  officio,  a  justice 
of  the   i»("ace,   c  )n.stitute.s   at   hast  a  valid  fonndation  lor  a  ?/o/ia/irfe 
claim  of  oflice  by  him;  and  if  he  pioceeds  to  perform  the  duties  of  a 
justice  of  the  peace,  ou  the  faith  of  Lis  elecfcixju  as  intendaut,  he  is  at 
least  a  justice  de  facto. 
.  y.  E^tnppd  hi/  hoiid. — The  sureties  on  a  bond,  whidi  recites  that  tlu;  prin- 
cipal obligor  "has  been  duly  elected  in^eudant  of  the  town  of  C,  and 
is  thcreliy  maile  ex  officio  » justice  of  the  peace,"  aro  est()j>i)ed,  when 
sued  on  the  bond  for  the  default  of  their  princip;d,  from  allrgiii^r  that 
■  he  was  not  a  justice  of  the  peace;  it  appearing  that  he  was  at  least  a 
.  justice   de  facto,  and  received  much  business  as  a  ju>tice  on  the  faith 
and  credit  of  the  bond. 

3.  Validity  and  coHmUratiou  of  hand  of  officer  de  facia. — A  Ixmd,  executed 
by  the  iutendant  of  an  incoi'porate<l  town,  with  olheis  as  his  sureties, 
vliicli  r<H'itcs  that,  I)y  virtue(d"  his  election  as  intciulaiit",  iic  "is  tlureby 
made  ex  ojfii'io  a  justice  of  the  [jeace."  and  iscoiidirioiied  for  Tim  faith- 
ful discliar^e  of  his  duties  as  such  justice;  will  be  upheld  as  a  common- 
law  obligation,  (allhough  there  is  no  law  requiring  the  intendaut  to 
give    liond,)  when  it  appears   that  he  was  at  least  a  justice  de  facto, 

,au-.l  tluit  the  bond  is  supported  by  a  suflicient  consideration;  and  if  iit 
■»v;t.sgi\'en  lor  the  purpose  of  procuring  for  the  iutendant  jaitronago 
and  l)U(iness  as  a  justice  of  the  peace,  and  he  did  receive  j>a1roiiage 
and  liusiiu'ss  as  a  justice  on  the  faith  and  credit  of  it,  it  is  sni>[>()rt6-d 
liy  a  sufiirient  considi-ration. 

4.  Demurrer  Jo  complaint  uh^Aijnitig  good  and  had  breaches. — In  an  action  on 
a  pi'ual  l)ond,  if  the  comitlaiut  contains  a  single  count,  assigning  sev- 
eral bn'aciies,  the  insufficiency  of  one  of  the  assignments  is  not  a 
ground  of  demurrer  to  the  entire  complaint. 

Ai'PKAL  from  tlie  Circuit  Court  of  Wileox. 
Tried  bctore  the  Hon.  Nat.  Cook. 

Tin.'^  action  was  founded  on  a  penal  bond,  exi^cuied  by 
Jolm  I).  Catlii),  jr.,  (since  deceased,)  D.  S.  J.  Woolt",  and  J. 
A.  J'dakeney,  dated  the  7th  June,  1S54,  payable  to  the  ►State 
of  Alabama,  and  conditioned  as  follows:  "Whereas  the 
above-bound  John  D.  Catlin,,jr.,  has  been  duly  elected  iuten- 
dant of  the  town  of  Camden  in  said  county,  and  is  tliereby 
made,  f.r  o^rvV),  justice  of  the  petice;  now,  therelore,  should 
the  said  Catlin  well  and  truly  do  and  pcuform  all  the  duties 
which  are,  or  may  be,  required  of  him  by  l;iw  as  such  in- 
tendaut, or,  c.r  o//zV'/o,  justice  of  the  peace,  then  this  obliga- 
tion to  be  void,"   &c. 

The  amended  complaint  was  in  the  following  words  : 
"riaintills  claim  of  delendants  the  sum  of  $G(j-3  7S,  for 
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the  breach  of  the  condition  of  a  bond,"  &c.,  describing  it, 
and  setting  out  the  condition.  ''  Plaintifis  say,  that  the 
said  bond  was  delivered  to  the  probate  judge  of  Wilcox 
county,  and  was  by  him  approved  ;  that  the  said  bond  was 
given  by  the  said  Catlin  for  the  object  and  purpose  of 
securing  to  him  thereby  patronage  and  business  as  a  jus- 
tice of  the  peace ;  that  the  said  Catlin  did,  on  the  faith 
and  credit  of  said  bond,  receive  much  patronage  and  busi- 
ness as  a  justice  of  the  peace,  and  was  thereby  benefited, 
by  reason  of  the  large  amount  of  costs  and  fees  which  he 
obtained  from  said  official  patronage  and  business,  so  secured 
to  him.  by  reason  of  said  bond ;  that,  according  to  the  re- 
citals of  said  bond,  said  Catlin  was  an  acting  justice  of  the 
peace  ex  officio,  as  aforesaid,  for  Wilcox  county,  by  virtue 
of  his  office  as  intendant  of  tlie  town  of  Camden,  from  the 
date  of  said  bond,  (June  7th,  1854,)  until  October  13th, 
18-55  ;  that,  during  said  period,  divers  claims,  the  property 
of  plaintiffs,  were  placed  in  the  hands  of  said  Catlin,  as 
justice  of  the  peace  ex  officio  as  aforesaid,  for  suit  and  col- 
lection ;  and  that  the  condition  of  said  bond  has  been 
broken  by  said  Catlin,  in  this  :  that  the  said  Catlin,  as  such 
justice  of  the  peace  ex  officio  as  aforesaid,  during  the  said 
time  he  was  an  acting  justice  of  the  peace  ex  officio  as  afore- 
said, to-wit,  between-  the  7th  June,  1854,  and  the  13th 
October,  1855,  had  and  received  officially  and  ministerially, 
for  and  on  account  of  the  plaintiffs,  divers  sums  of  ]noney 
on  the  claims  above  mentioned,  amounting  in  the  whole  to 
the  sum  of  S605  78;  and  that  he,  the  said  Catlin,  did  not 
pay  tlie  said  sum  of  money,  or  any  part  thereof,  to  the 
said  plaintiiis,  or  to  any  person  or  perso'is  authorized  to 
receive  the  same,  but  wholly  failed,  neglected,  and  refused 
so  to  do,  to  tlie  damage  of  tl^e  plaintiffs  as  above  stated." 
(The  ojunion  of  the  court  renders  it  unnecessary  to.  set  out 
the  second  assignment  of  a  breach.)  "Plaintiffs  further 
say,  that  all  the  said  sums  of  money  collected  by  said 
Catlin,  as  abovt;  set  out,  were  demanded  of  him  before  the 
commencement  of  this  suit,  to-wit,  on  or  about  the  1  fth 
Julv,  1854,  the  23d  October,  1854,  and  the  29th  December, 
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1855  ;  and  that  said  several  sums  of  money,  so  collected 
by  said  Catlin,  became  and  were  due  and  owing  from  said 
Catlin  as  justice  of  the  peace  ex  officio  as  aforesaid,  before 
the  commencement  of  this  suit,  and  before  the  date  of  said 
demands,  and  are  still  in  arrears  and  unpaid,  contrary  to 
the  form  and  eflect  of  said  writing  obligatory,  and  of  the 
said  condition  thereof;  by  reason  of  which  said  breach  of 
said  writing  obligatory,  the«ame  became  forfeited ;  whereby 
an  action  hath  accrued  to  the  said  plaintifls,  to  have  and 
demand  of  the  said  defendants  the  said  sum  above  claimed, 
with  the  interest  thereon." 

The  defend;ints  demurred  to  the  comphiint — "  1st,  bo- 
•cansc  said  Catlin  was  not,  by  virtue  of  his  oHlce  as  inten- 
'dant  of  the  town  of  Camden,  a  justice  of  the  peace,  ex 
officio,  for  the  county  of  Wilcox,  and  therefore  said  bond 
■is  contrary  to  hiw  and  void :  2d,  because  the  intendant  of 
-the  town  of  Camden  was  not,  at  the  time  said  Catlin  exe- 
cuted said  bond  with  defendants,  required  to  give  bond,  and 
therefore  said  bond  is  witliout  consideration  and  void ; 
3d,  because  the  condition  of  said  bond  is  insensible,  uncer- 
'tain,  and  therefore  void;  4th,  because  the  complaint  does 
not  allege  that  said  Catlin  was  a  justice  of  the  peace  in  and 
for  Wilcox  county ;  5th,  because  the  first  count  in  said 
complaint  is  argumentative,  states  legal  conclusions,  and 
does  not  aver  a  demand ;  Gth,  because  the  second  count 
is  insensible,  uncertain,  and  void  for  repugnancy  ;  and, 
7t]j,  because  said  second  covmt  does  not  aver  a  demand." 
The  court  sustained  the  demurrer,  and  its  judgment  is  now 
assigned  as  error. 

The  4th  section  of  the  act,  *'  to  incorporate  the  town  of 
Camden,  in  the  county  of  Wilcox,"  is  in  these  words  :  "I?e 
it  fiiyfhcr  cnacfcd,  tliat  the  powers,  privileges,  rights  and 
immunities,  conferred  by  an  act,  entitled  '  An  act  to  incor- 
porate the  town  of  Eutaw,  in  Greene  county,'  approved 
January  2d,  1S41,  are  hereljy  transferred  to,  and  vested  in, 
the  intendant  and  council  of  the  town  of  Camden,  in  the 
county  of  Wilcox." — See  Session  Acts  1S41,  page  54. 
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J.  Hendeksox,  for  appellants. — 1.  The  charter  of  the 
town  of  Camden,  taken  in  connection  with  the  charter  of 
the  town  ot  Eutaw,  to  which  it  refers,  makes  the  intend- 
ant,  ex  (ifficio,  a  justice  of  the  peace;  and  section  710  of 
the  Code  requires  justices  of  the  peace  to  give  bond,  accord- 
ing to  the  provisions  of  section  118.  The  bond  here  sued 
on  is  thus  shown  to  be  a  good  statutory  bond ;  and  its  valid- 
ity, as  a  statutory  bond,  is  not  affected  by  the  superadded 
condition  for  the  faithful  discharge  of  the  principal  obligor's 
duties  as  intendant,  wdiich  will  be  rejected  as  surplusage. — 
10  Mis.  ()G4 ;  5  Barr,  250  ;  1  Brock.  195 ;  ih.  ill  ;  Whit- 
sett  V.  IVomacl;  8  Ala.  466,  and  cases  there  cited.  The 
doctrine  invoked  by  the  appellees'  counsel,  as  to  a  clause 
of  reference  in  a  statute,  has  no  application,  since  all  the 
powers  conferred  on  the  intendant  are  special ;  and  if  it 
were  b.cld  applicable  at  all,  it  would  take  aw^ay  all  powders 
from  liirn. 

2.  If  the  obligation  is  not  good  as  a  statutoiT  bond,  it  is 
certainly  good  at  commonilaw.  The  State  has  power,  in- 
dependent of  all  statutoiy  provisions,  to  take  a  bond  from 
one  of  its  officers,  conditio*'.ed  for  the  faithful  discharge  of 
his  public  duties;  and  the  courts  will  lend  their  assistance 
to  indemnif}'  parties  who  have  been  injured  by  the  officer 
acting  under  such  bond.— 5  Peters,  115  ;  3  Wheaton,  172  ; 
1  Bailey,  211  ;  7  Conn.  543  ;  6  Binney,  292  ;  Gilpin,  554; 
1  Greenl.  248  ;  5  Pick.  3S4  ;  15  Ho  >v.  (U.  S.)  304 ;  3  Cush. 
(Miss.)  025. 

The  allegations  of  the  complaint  show  a  sufficient  con- 
sideration for  the  bond. — 1  Saunders' PI.  &  Ev.  195  ;  Chitty 
on  Contracts,  30 ;  Hester  v.  Keith,  1  Ala.  316  ;  GcvjJe  v. 
Martin,  3  Ala.  593 ;  Whitsctt  v.  WomacJc,  8  Ala.  466  ; 
5  Pick.  384. 

4.  Catlin  having  enjoyed  the  benefits  arising  from  the 
bond,  the  defendants  are  estopped  from  allegnig  its  inva- 
lidity.— Sproivl  V.  Laicrenee,  33  Ala.  688  ;  8  Ala.  466  ; 
7  Ohio,  354;  2  liar.  (Penn.  St.)  83  ;  16  Mass.  102;  1  Rich. 
(S.  C.)  281. 
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J.  L.  Thompson,  with  whom  was  Alex.  White,  contra. 
1.  The  civil  jurisdiction  of  a  justice  of  the  peace  is  an  ex- 
traordinary power,  and  must  be  conferred  by  statute,  since 
it  did  not  exist  at  common  law. — -Ellis  v.  IF/uYe,  2G  Ala. 
540  ',  Marshall  v.  Bdner,  17  Ala.  836.  A  clause  ot  refer- 
ence in  a  statute  embraces  only  the  general  powers  and 
provis-ions  of  the  statute  referred  to,  and  not  its  special  and 
particular  clauses. — Ex  parte  Greene  d'  Graham,  29  Ala.  -52; 
Stevenson  v.O'Iiara,  27  Ala.  362  ;  Matthcnvs,  Fiulci/  &  Co. 
V.  Samls  ^  Vo.,  29  Ala.  131 ;  Dwarris  on  Statutes,  705. 
From  these  propositions  it  necessarily  follows,  that  the 
charter  of  the  town  of  Camden  does  not  make  the  intend- 
ant,  ex  officio,  a  justice  of  the  peace.  Any  other  construc- 
tion of  the  charter  would  make  each  membc;  of  the  com- 
mon council,  equally  with  the  intendant,  a  justice  of  the 
peace  ;  and  would  authori5!;e  them  t©  act  in  that  capacity, 
not  in  Wilcox,  but  in  Greene  county.  Moreover,  the  8th 
sectioii  of  the  subsequent  act  to  amend  the  charter  of  Cam- 
den, (Session  Acts  1857-8,  p.  225,)  which  expressly  con- 
fers on  the  intendant  the  powers  of  a  justice  of  the  peace, 
is  a  legishitive  construction  of  the  original  charter,  showing 
that  it  did  not  confer  that  power. 

.  2.  The  complaint  does  not  aver,  that  Catlin  was  a  justice 
of  the  peace  tor  Wilcox  county ;  and  if  he  was  in  fact  a 
justice,  by  vij^tue  of  his  election  as  intendant,  there  is  no 
statute  whicJi  required  or  authorized  him  to  give  bond. 
The  provisioiis  of  tlie  Code  do  not  appl}^  to  the  case, 
because  his  term  of  office,  mode  of  election,  &6.,  are  entirely 
diflcrent  from  those  of  justices  of  the  peace  under  the 
Code,  and  are  governed  by  a  special  statute  which  was 
passed  before  the  adoption  of  tlie  Code. 

3.  All  the  specified  grounds  of  denmrrer  are  insisted  on. 

R.  W.  WALKER,  J. — We  do  not  deem  it  necessary  to 
determine,  whether  by  the  act  "  to  incorporate  the  town  of 
Camden  in  Wilcox  county,"  (Acts  1841,  p.  54,)  the  intend- 
ant of  the  town  is  made,  ex  officio,  a  justice  of  the  peace. 
On  that  point,  the  law  may  be  conceded  to  be  as  tlie  appel- 
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lants  contend ;  and  yet  it  would  be  of  no  avail  to  tliem  in 
this  suit. 

It  is  not  always  easy  to  determine  what  is  necessary  to 
constitute  an  officer  de facto.  The. general  definition  is,  that 
he  is  one  who  exercises  the  dutiesof  an  office,  under  color  of 
an  appointment  or  election  to  that  office ;  thoughLord  Ellen- 
borough,  in  the  leading  case  on  the  subject,  says,  that  an 
officer  de  facto  '*  is  one  who  has  the  reputation  of  being  the 
officer  he  assumes  to  be,  and  yet  is  not  a  good  officer  in 
point  of  law." — The  King  o.  The  Corporation  of  Bedford 
Level,  6  East,  36G.  It  is  very  clear,  that  the  4th  section 
of  the  act  to  incorporate  the  town  of  €*amden,  when  taken 
in  connection  with  the  act  to  which  it  refers,  constitutes  at 
least  a  valid  foundation  for  a  honafide  <jlaim  by  the  intend- 
ant  of  the  town,  to  be  ex  officio  justice  of  the  peace;  and 
if,  on  the  faith  of  his  election  as  intendaut,  he  proceeds  to 
•perform  the  duties  of  justice  of  the  peace,  he  would  not 
be  considered  a  naked  usurper  without"  claim  or  right.  If 
not  a  mere  usurper,  he  would  be  at  least  an  officer  de  facto. 
Peoxde  V.  Cool:.,  14  Barb.  316  ;  Jones  v.JBehee,  9  ;^[ass.  231. 
It  follows,  that  if  the  principal  obligor  in  the  bond  was 
elected  intendant  of  the  town  of  Camden,  and,  on  the 
authority  of  that  election,  assumed  to  act,  and  did  act  as  a 
.justice  of  the  peace,  he  became  at  least  a  justice  de  facto, 
if  not  de  jure.  This  being  so,  a  bond  executed  by  liim, 
and  conditioned  for  his  faithful  discharge  of  the  duties  of 
justice,  will  be  upheld  as  a  valid  obligation  ;  and  tliose  who 
have  voluntarily  bound  themselves  as  his  sureties,  cannot 
absolve  themselves  from  liability  by  alleging  that  he  was 
no  justice. — Sprowl  v.  Lawrence^  33  Ala.  6SS,  and  authori- 
ties cited. 

[2.]  The  doctrine  of  estoppel  haa  sometimes  been 
assailed,  as  tending  to  defeat  justice  by  excludiug  truth. 
But  ceitaiuly  no  lule  of  the  common  law  is  Ijetter  sup- 
ported by  n;ason  and  sound  policy,  than  that  which  de- 
clares, that  when  a  man  solenmly  admits  a  fact,  and  the 
admission  is  acted  upon,  lie  shall  not  be  heard  to  gainsay  it, 
with  a  view  of  escaping  from  liability.     Tiie  bund  in  this 


JANUARY  TERM,   3  861.  306 


Williiunson  «fc  McArthur  v.  Woolf  et  al. 


case  expressly  decldres,  that  Catlin  "lias  been  duly  elected 
intendant  of  tlie  town  of  Camden  in  said  county,  and  is 
thereby  made  e.co^c/o  justice  of  the  peace;"  and  the  com- 
plaint avers,  that  Catlin  performed  the  duties  of  the  office 
of  justice,  and  that  on  the  faith  and  credit  of  this  bond  he 
received  "much  patronage  and  business  as  a  justice  of  the 
peace."  By  signing  his  bond,  the  defendants  acknowledged 
him  to  be  a  justice  of  the  peace,  recommended  him  as  such 
to  the  public,  and  agreed  to  be  liable  if  he  did  not  well  and 
truly  perform  the  duties  of  the  office,  They  at  least,  wdiat- 
ever  might  be  the  case  with  others,  will  not  be  heard  to 
say  that,  although  they  signed  his  bond,  and  thereby  in- 
duced others  to  place  claims  in  his  hands,  still  he  was  not 
in  fact  a  justice  of  the  peace.  On  that  point  their  "mouths 
are  shut." 

[3.]  Even  if  it  be  true,  that  there  was  no  law  requiring 
the  intendant  of  the  town  of  Camden  to  give  bond,  that 
would  not  aflect  the  validity  of  the  instrument,  as  a  com- 
mon-law obligation. — Sproivl  v.  Lawrence,  33  Ala.  G92  ; 
Alston  V.  Alston,  34  Ala.  24-5,  and  authorities  cited ;  Ste- 
plicns  V.  Crawford,  1  Kelly,  5S2.  The  complaint  shows  a 
sufficient  consideration  for  the  bond. — 34  Ala.  24. 

[4.]  The  complaint  contained  but  a  single  count,  assign- 
ing several  breaches.  In  such  a  case,  the  insufficiency  of 
one  of  the  breaches  assigned  is  not  a  ground  of  demurrer 
to  the  entire  complaint.  Hence,  we  need  not  inquire, 
whether  the  second  breach  was  good. — Governor  v.  Wiley, 
14  Ala.  172  ;   Wilson  v.  Cantrcll,  19  Ala.  042. 

Tlie  court  erred  in  sustaining  the  demurrer.  The  judg- 
ment is,  therefore,  reversed,  and  cause  remanded. 
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HOPKIXSOX  vs.  SHELTON. 

[trover    against   8HERIKF.] 

1.  Eequmtes  of  pica. — It.  is  no  objection  to  a  special  plea,  niidf  r  oui-  sys- 
tem of  pleading,  tliat  it  i)rc8ents  matter  wliieh  is  avaiialile  under  the 
general  issue,  -vshieh  is  also  pleaded. 

3.  Plea  of  fwmer  recovo-y. — A  plea  of  former  recovery  must  sliow  that 
tLe  cause  of  action  in  the  two  suits  is  the  same, 

:?.  Same  ;  conclusiveness  of  judijment  as  har. — The  recovery  of  a  j'ldgnicut 
against  a  sheriff  and  his  sureties,  in  an  action  on  his  otln-ial  Unwd,  by 
two  joint  owners  of  a  chattel,  for  his  wrongful  acts  iii  selling  the  en- 
tire interest  in  the  chattel  under  execution  against  <uie  of  tlie  joint 
owners,  and  in  making  the  sale  at  a  place  not  authorized  by  ];i\v,  is  a 
bar  to  a  subsequent  action  of  trover  against  him,  by  the  joint  owner 
who  was  not  a  party  to  the  process,  for  the  conversion  aiising  from 
the  wrongful  sale  of  the  entire  interest  ;  and  the  coiiclusiveui'ss  of 
the  bar  is  not  atiected  by  the  fact,  tluit  only  nominal  damages  wero 
recovered  in  that  action  ;  nor  by  the  further  fact,  that  the  action 
itself  was  not  strictly  maiutaiBable. 

Appeal  from  the  City  Court  of  ^Mobile. 
Tried  before  the  Hon.  Alex.  McKinstry. 

Thls  action  was  brouglit  by  C.  B.  Hopkinson,  against 
James  T.  Shelton,  to  recover  damages  for  the  conversion 
of  certain  cattle,  which  tlie  defendant,  as  sheriff  of  said 
county,  had  seized  and  sold  under  execution  figjunst  one  F. 
B.  Sheppard.  The  defendant  pleaded,  Lst,  the  general  is- 
sue •  2d,  justification  under  the  execution  against  Shep- 
pard, averring  that  the  cattle  were  the  property  of  said 
kSheppard,  and  were  liable  to  sale  uudei'  the  execution  ; 
and,  :5(1,  a  special  plea  in  the  following  words  :  "  ;5.  And 
for  a  IVn-Uier  plea,  defendant  says,  that  said  plaintiif  ought 
not  further  to  have  or  maintain  his  said  action  against  him, 
because  he  says,  that  the  said  plaintiff  and  F.  ]>.  Sheppard 
instituted  a  suit,  in  their  joint  names,  against  this  defend- 
ant, as  sheriff,  and  his  sureties  on  his  ofHcial  bond,  on  the 
same  day  this  suit  was  brought,  to  recover  damages  for  the 
defendant's  selling  the  same  cattle,   for  the   conversion  of 
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which  this  snit  is  brought,  under  iUi  execution,  issued  from 
the  city  court  of  Mobile,  in  favor  of  one  W.  K.  Smitli, 
jigainst  said  Sheppard  ;  and  that  at  tiie  present  term  of  this 
court,  to  wit,  on  the  28th  March  instant,  said  suit  was  tried, 
and  a  recovery  was  had  against  this  defendant  for  the  sale 
thereof,  and  damages  assessed  against  this  defendant  and 
his  suriities,  in  fiivor  of  said  plaintifi'  and  said  Sheppard  ; 
and  he  ave]-s,  tluit  this  recovery  was  for  the  sale  of  the 
same  cattle,  for  the  conversion  of  which  this  suit  is  brought ; 
which  said  recovery  still  remains  of  record,  in  full  force  ; 
and  he  pleads  this  recovery  in  bar  of  the  further  prosecu- 
tion of  this  suit,  and  prays  judgment,"  &c.  The  plaintifi 
took  issue  on  the  first  plea,  and  demurred  to  the  others — "1st, 
because  said  second  and  third  pleas  are  repugnant-;  2d,  be- 
cause said  plea  amounts  to  the  general  issue,  as  pleaded  in 
the  first  plea ;  8d,  because,  as  to  the  third  plea,  it  does  not 
set  out  the  record  with  sufficient  certainty;  4th,  because 
sidd  third  plea  does  not  show  that  the  suit,  on  v^^hich  the 
recovery  therein  pleaded  was  had,  was  betv.een  the  same 
parties ;  5th,  because  it  docs  not  show  that  the  cause  of  ac- 
tion for  whicli  this  sidt  is  brought,  was,  or  could  have  been, 
tried  in  said  former  suit ;  Gth,  because  it  does  not  show 
that  the  cause  of  action  in  said  former  suit  was  the  same 
as  that  on  wiiich  a  recovery  is  sought  in  this  action  ;  7th, 
because  it  does  not  show  that  the  recovery  sought  in  this 
action  was,  or  could  have  beeii,  had  in  said  former  suit ; 
8th,  because  it  does  not  show  that  the  merits  of  this  action 
were,  or  could  have  been,  trie<l  in  said  former  action  ;  9th, 
because  it  does  not  show  that  the  judgment  in  the  former 
suit  has  been  satisfied  ;  and,  10th,  because  it  does  not  show 
what  were  the  issues  decided  in  the  said  former  action.*' 
The  court  overruled  the  demurrer,  and  the  plaintiff  then 
replied  rml  tlcl  record  ;  and  it  was  agreed,  that  any  other 
tsppropriate  special  replication  should  be  considered  as  filed, 
and  that  any  special  matter  might  be  given  in  evidence. 

On  the  trial,  as  the  bill  of  exceptions  shows,  the  plaintiff 
proved  the  joint  ownership  of  the  cattle  by  himself  and 
F,  B.  Sheppard,  the  levy  of  an  execution  on  them   by  the 
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defendant,  as  sheriff,  against  said  Sheppard  individually, 
and  the  sale  of  them  under  said  execution,  on  the  2-5th  Oc- 
tober,18-56,  as  the  sole  and  separate  property  of  Shepi)ard. 
The  defendant  then  read  in  evidence  the  record  of  the 
former  s-u it  brought  by  the  plaintiff  and  said  Sheppard 
joint]}^  against  the  defendantand  the  sureties  on  his  official 
bond,  together  with  tlie  bill  of  exceptions  reserved  by  the 
plaintiffs  in  that  -case,  ^nd  the  decision  of  the  supreme 
court  thereon  rendered;  "and  it  was  admitted,  that  the 
same  cattle  constituted  the  subject-matter  of  both  suits." 
It  was  agreed,  also,  that  the  decision  of  the  supreme  court 
in  the  former  case -might  be  read  from  the  printed  report, 
(34  A1a.  6-32-59,)  as  if  iBcorporated  in  the  bill  of  excep- 
tions in  this  case. 

"This  being  all  the  evidence  in  the  cause,"  the  court 
charged  the  jury,  at  t!ie  instance  of  the  defendant — "  1st, 
that  if  they  believe  the  cattle  sued  for  are  the  same  cattle 
for  the  sale  of  which  the  suit  of  Hopl-'mson  dc  Sltcppard  v. 
SJtelton  ct  aJ.  was  brought,  the  record  of  which  suit  was 
read  in  evidence,  then  the  plaintiff  cannot  recover;  2d, 
that  if  the  cattle  beloi>ged  to  Hopkinson  and  Sheppard  as 
partners,  the  suit  of  IIo2)Jiinson  Sf  Shejipard  v.  Shclton  et  al. 
is  a  bar  to  this  suit."  The  plaint-iff  excepted  to  these 
charges,  and  then  requested  the  court  to  instruct  the  jury 
— "l.st,  that  the  verdict  and  judgment  in  the  suit  of  Hojy- 
lunson  &  bhrppard  V.  Shilton  ct  al.  is  conclusive  evidence, 
in  this  suit,  of  the  plaintiff's  interest  in  the  cattle;  2d, 
that  if  Hopkinson  and  Sheppard  were  joint  owners  of  the 
cattle,  and  the  defendant,  as  sheriff,  gold  said  cattle  as 
the  sole  and  exclusive  property  of  Slieppard,  under  an  ex- 
ecution against  him  individually,  and  Sheppard  &  Ilopkia- 
son  recovered  only  nominal  damages  in  the  former  action, 
when,  by  rcyson  of  the  misjoinder  of  plaintiffs,  they  were 
by  law  entitled  to  none, — then  the  recovery  in  that  suit  is 
no  btir  to  this  suit  ;  '3d,  that  if  Hopkinson  &  Sheppard 
owned  the  cattle  jointly,  and  the  defendant,  as  sheriff,  sold 
the  entire  property  under  execution  against  Sheppard  indi- 
vidually, they  must  find  for  the.  plaintiff;  4th,  that  the  ver- 
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diet  and  jiidgiiient  in  the  former  suit  is  no  bar  to  tlie  plain- 
tiff's recovery  in  this  action  ;  5th,  that  if  the  evidence  in 
this  suit  would  not  have  sustained  the  action  in  the  former 
suit,  then  the  judgnfient  in  that  suit  is  not  a  bar  in  this  ; 
6th,  that  the  plaintiff'  in  (this  action  oould  not  have  recov- 
ered in  the  foriaer  suit  the  demanrd.  claimed  in  this,  and, 
therefore,  was  entitled  to  recover  in  this  suit  for  the  value 
of  his  interest  in  the  cattle;  and,  7th,  that  the  jury  mast 
find  for  the  plaintiffj  under  the  facts  of  this  case."  The 
court  refused  each  of  these  charges,  and  the  2>laiutifi  ext 
oepted  to  their  refusal. 

The  overruling  of  the  demurrer  to  the  second  and  third 
pleas,  the  charges  given  to  the  jury,  and- the  refusal  of  the 
several  charges  asked,  are  now  assigned  as  ei"ror. . 

H.  F.  Diii'MMONT),  f-or  appellant. 
Da  KG  AN  &  Taylok,  wntra. 

A,  J.  WALKER,  C.  Ji — Under  our  system  cA  pleadln^j 
wliich  allows  the  filing  of  a  plurality  of  pleas,  it  is  no  ob* 
jection,  that  a  special  plea  presents  matter  of  defense  avail- 
able under  the  general  issue,  which  is  also  pleaded. — Dun- 
ham V.  BiddUy  2  St.  &  P.  402 ;  Code,  §  2237  ;  Pamphlet 
Acts  of  18-53—54,  p.  60.  The  refusal  of  this  court  to  re- 
verse, on  account  of  the  erroneous  sustaining  of  a  demurrer 
to  a  plea,  wli^re  the  general  issue  was  pleaded,  and  the  de- 
fense might  have  been  made  under  it,  is  put,  not  upon  the 
ground  that  the  special  plea  was  objectionable,  but  that  no 
injury  resulted  from  the  erroneous  action  of  the  court. 
JRogers  v.  Bnuculcj  34  Ala.  512.  Tiiere  is  a  connnon-law 
rule,  "that  where  a  plea  amounts  to  the  general  issue,  it 
should  be  so  pleaded  ;"  but  it  is  probable  that  the  enforce- 
ment of  that  rule  was  discretionary  with  the  court. — Ste- 
phens on  PI.  419-422,  cli.  2,  §  6.  It  was  no  valid  objec- 
tion to  the  second  plea,  that  it  amounted  to  the  general 
issue. 

[2.]  The  third  plea,  setting  up  a  former  recoverv,  does 
ziot  sliow  thut  the  cause  of  action  in  the  two  suits  was  the 
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same.  The  cause  of  action  in  this  case,  is  the  conversion 
of  the  cattle  mentioned.  The  cause  of  action,  alleged  to 
liave  been  the  basis  of  the  former  recovery,  is  the  sale  of 
the  same  cattle  by  the  defendant  as  sheriff.  It  is  not 
averred,  that  the  conversion,  for  wliich  this-  suit  was 
brought,  was  identical  with  the  sale,  for  which  the  oth«r 
suit  was  brought.  There  may  have  been  an  actionable  con- 
version altogether  distinct  from  the  sale.  The  court  erred 
in  ovenuling  the  demuirer  to  this  plea. 

[3.]  The  main  question  before  us  is,  whether,  the  recov- 
ery of  nominal  damages,  in.  the  case-  of  Hoplhsan  and 
Shcppard  u,  SheUon,  (the  decision  of  wrhich  in  this  court  is 
reported,  under  the  title  of  Shcppard.  v.  Shelton,  in  34  Ala. 
p.  Go:.\)  isii  bar  to  this  suit,  v^hen  it^  is  shown  that  the 
conversion « of  ^cattle  for  which  this-  suit  is  brought  was 
effected  by  tlie  levy  upon  tlie  same  by  the  defendant,  as 
sheiiff,  under  fieri  facias  against  Sheppard  alone,  and  the 
subsequent  sale  of  the  same  under  the  execution  ;  and  that 
such  sale  was  the  sale  for  the  makiug  of  which  tiie  foinicr 
suit  was  brought  by  the  plaintiff  and  Sheppard,. they  being 
joint  owners  of  the  cattle.  To  determine  this  question,  it 
is  necessary  to  ascertain  what  is  the  legal  cause  of  action 
in  this  suit.  The  sheriff,  having  an  execution  against  Shep- 
pard alone,  had  authority  to  levy  on  the  cattle,  which  were 
the  joint  property  of  the  defendant  in  execution  and  the 
phtiiitiff  in  this  case,  and  to  hold  poss(^ssion  of  the  same 
until  tiie  sale. — Andrcus  v.  Keith,  34  Ala.  722  ;  Moore  v. 
Sample,  8  Ala.  319  ;  Winston  v.  Ezvwg,  1  Ala.  129.  The 
cause  of  actiop  in  this  case,  therefore,  is  not  a  conversion 
produced  by  the  levy,  taking  and  retaining  of  the  property 
up  to  the  sale.  The  sheriff's  conduct  was  legal,  up  to  the 
time  of  sale.  x\  sale  of  the  entire  property,  under  an  ex- 
ecution against  one  of  the  joint  owners,  would  rtiider  the 
sherifl"  a  trespasst>r  as  to  the  joint  owner  who  was  Tiot  a 
defendant  in  tin;  execution  ;  and  this  is  tlie  cause  of  action, 
which  w<jul(l  accrue  to  the  plaintiff,  upon  the  facts  stated 
in  the  (picstion  above  ]»ropounded. — Shrppard  v.  SlicUont 
34  Ala.  052  ;  Sniijth  v.  TankersJey,  20  Ala.  212. 
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1^  the  wrongful  sale  of  the  property  was  the  cause  of 
action  in  the  former  suit,  and  a  recovery  was  thereupon 
had,  it  is  a  bar  to  this  suit.  It  can  make  no  difference, 
that  the  form  of  action  was  different. — Starkie  onEv.,  part 
2,  p.  198;  Turleton  &f  Pollard  v.  Johnson,  25  A]si.  300  ; 
Lainjdon  v.  I'aiford,  20  Ala.  532.  Nor  does  it  affect  the 
question,  that,  in  strictness  of  law,  tlie  plaintiff's  rij^ht 
could  not  have  been  properly  adjudicated  in  the  formeV  ac- 
tion, if  it  was  in  fact  set  up  and  passed  upon,  in  a  court  of 
competent  jurisdiction,  at  the  plaintiff's  instance. — Tarle- 
ton  cO  Pollard  v.  Johnson,  stq)ra.  Nor  does  it  make  the 
former  suit  less  effective  as  a  bar,  that  in  it  the  court,  by 
an  erroneous  ruling,  diminished  the  plaintiff's  recovery 
down  to  merely  nominal  damages. — Smith  v.  Whiting, 
11  Mass.  445  ;  Planter  v.  Best,  11  John&  R.  530  ;  Philips 
V.  Bcridx.  10  Johns.  R.  13G;  Brochicay  v.IGnney,  2  ib.  210. 

The  cause  of  action  in  the  former  suit  was  the  sale  of 
the  entire  property  in  the  cattle,  by  virtue  of  process 
against  one  of  the  owners,  and  at  a  place  not  authorized 
by  law.  The  chaige  of  the  court  authorized  a  finding  by 
the  jury  of  the  damage  resulting  from  such  sale,  but  re- 
quired a  deduction  from  the  damage  of  so  much  of  the 
proceeds  of  s;de  as  was  paid  over  on  the  execution  by  the 
sheriff;  and  instructed  the  jury,  that,  if  the  property  sold 
for  as  mueli  as  it  would  bav(;  sold  for  at  a  place  prescribed 
by  law,  and  the  proceeds  of  the  sale  were  all  paid  over  on 
the  execution,  tlien  they  must  find  nominal  damages  for  the 
plaintiff.  The  jury  found  nominal  damages.  The  court 
also  ret  used  to  separate  Ho[»kinson's  interest  from  that  of 
the  defendant  in  execution,  and  allow  a  recovery  of  his 
damages.  We  th'uk,  tJiat  the  plaintiff's  damages,  resulting 
from  the  sale,  alleged  to  li-ave  been  wrongful  for  the  two 
reasons — that  the  entire  pro})erty  was  sold  under  an  execu- 
tion against  one  owner,  and  tliat  the  sale  was  at  a  wrong 
place — were  considered  and  adjudicated  ;  and  that,  under 
the  charge,  those  damages  were  reduced  to  a  nominal 
amount,  because  the  property  sold  for  its  value,  and  the 
proceeds  of  ihe  sale  were  paid  over  on  the  execution.    The 
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pJaintifF  camiot  again  have  his  claim  for  damages  on  ac- 
count of  the  wrongful  sale  adjudicated  ;  and  if  this  suit  be 
for  the  same  sale,  it  is  barred  by  the  former  judgment. 
And  upon  the  principles  stated  above,  this  case  is  not  re- 
lieved from  the  bar,  because  the  form  of  action  in  the 
former  suit  was  different ;  nor.  because  the  action  w^as  not, 
in  strictness  of  law,  maintainable  ;  nor.  because  the  court, 
in  the  former  case,  erroneously  ruled,  that  the  plaintiff's 
damages  were  subject  to  reduction  to  a  nominal  sum. 

We  have  adopted  what  we  conceive  to^  be  the  prima-fcboie 
construction  of  the  record  in  the  former  suit.  We  do  not 
consider,  for  we  do  not  think  it  necessary,  wdiether  parol 
proof  w^ould  be  admissible  to  show  that,  in  flict,  the 
subject-matter  of  this  suit  was  not  adjudicated. 

We  do  not  deem  it  necessary  to  decide  any  other  ques- 
tion in  the  case. 

Judgment  reversed,  and  cause  remanded.  . 


BEENE'S  ADM'R  vs.  PHILLIPS,  GOLDSBY  &  BLEt 

AaNS. 

[contest     BETWEEX     creditor     AXn     ADMIXISTRATOR     OF     IN"80IA'EXX 

ESTATIC.  ] 

1.  TDiat  canstitiifci  ftiijjficieni  filing  of  claifu. — A  cL'iiin  ajjaiiist  an  insolvent 
estate,  or  the  iiHidaA'it  ^'^!l•if■yinJ^  it,  nnist  ho  re,i;arde(l  as  filai,  within 
i;k«  nMjixning  of  the  statute,  (Code,  §  1847,)  Avheuit  is  delivered  to  the 
|»i'<;1jiitcgudge,  or  to  his  actin<ir  elej'k,  in  his  oflice,  to  be  placed  and 
kept  on  iil^j;  hnt  iner'jJy  ])lacin!^  it  in  thaiofllce,  not  -with  the  proper 
iih;  of  papers  l)c]onjiin<;  to  the  estate,  and  Avithont  briiiging  it  to  the 
notice  of  the  jnd;r(;  or  his  clerk,  is  ik^  a  sufficient  liiln*;. 

Appeal  from  the  Probate  Court  of  Dal  his. 

In  the  matter  of  the  estate  of  Benjamin  Y'i  Beeite, 
deceased,  which  was  dechircd  insolvent  on  the  12th  ^^pril, 
18.58  ;  and  against  which  the  appellees  filed  a  claim,  on  the 
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22d  November,  1858.  Ths  administrator  filed  a  written 
objection  to  the  allowanee  of  tfeis  claim,  "on  the  ground 
that  the  same  had  not  been  verified  in  the  time  and  maaner 
required  by  law;"  and  an  issue  was  formed  on  this  objectioD. 
On  the  trial,  as  appears  from  the  bill  of  exceptions,  the 
plaintiffs  produced  an  afiiduvit  of  the  justice  and  non-pay- 
ment of  their  claim,  made  before  a  justice  of  the  peace,  on 
the  IGth  December,  18-58  ;  and  pi-oved  by  one  Roberts, 
who  was  the  acting  clerk  in  the  ofHce  of  the  probate  judge, 
"that  sometime  after  the  time  for  filing  claims  against  said, 
estate  had  expired,  to-wit,  after  the  lapse  of  nine  months 
from  the  declaration  of  insolvency,  plaintiffs'  attorney  came 
into  the  office  of  the  probate  judge,  and  requested  witness 
to  look  and  see  whether  there  w\as  any  affidavit  to  said 
claim  ;  tliat  they  both  looked  in  a  box,  in  which  all  claims 
against  insolveut  estates  were  kept,  and  said  attoriiey  there 
found  the  affidavit  above  mentioned,  but  not  in  the  file  of 
papers  belonging  to  said  estate;  and  that  he  (witness)  had' 
never  before  seen  said  affidavit.  Said  aifidavit  was  not 
marked  fled,  nor  was  there  any  evidence  that  the  attention 
af  the  probate  judge,  or  of  any  one  acting  for  him,  had  ever 
been  called  to  it ;  nor  was  any  other  evidence  offered  in 
relation  to  the  filiug.of  said  affidavit,  or  the  verification  of 
said  claim.  This  being  all  the  evidence,  the  court  overruled  . 
the  objection  of  the  administrator,  and  allowed  sa'd  claim  ; 
to  which  said  administrator  excepted,"  and  which  he  now 
assigns  as-  error. 

White  &  Portis,  for  appellant. 

James  Q.  Smith,  and  Jno.  T.  Morgan",  contra. 

S-TONE,.  J: — A  claim  and  its  verification,  delivered  to 
the  judge  of  probate,  or  to  his  acting  clerk,  in  his  office,  to 
be  placed  and  kept  on  file,  must  be  regarded  as  "filed" 
Ts^ithin  the  moaning  of  section  1847  of  the  Code.  Merely 
placing  such  paper  in  the  office,  not  with  the  proper  file  of 
papers  belonging  to  the  particular  estate,  and  without 
bringing  such  paper  to  the  notice  of  the  judge  or  his  clerk, 
would  not  be  a  filing  within  th6' spirit  of  the  statute. 
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The  evidence  before  the  probate  court,  without  mare, 
does  not  prove  that  the  affidavifc  verifying  the  claim  in  this 
case,  was^/fcZin  the  office  of  the  probate  court  within  the 
time  allowed  by  law. 

Reversed  and  remanded. 


UXIOX  IKDIA   RUBBER  COMPANY  vs.  MITCHELL. 

[GAUXISIIMENT  ON  JUDGMKXT.  ] 

1.  Execution  of  hill  of  cxcepti^hs. — i.  bill  of  exceptions,  wbit-b  iS  ■«  itbout 
date,  and  wliith  is  not  sliowii  by  the  i-eeoid  to  have  been  signed 
■vvitliin  the  time  prescribed  by  the  statute,  (Code,  ^J  2358,)  will  be 
rejected,  on  motion,  as  fornuii^  no  part  of  the  record. 

2.  Wkai  'rre(jid(n-iti('H  are  (irnHahle-tc  plaint, ffhifc.rniHhmtnt. — The  allow- 
ance, of  a  set-off  claimed  Viy  the  j^arnishee.  ;i^aiiist  the  claims  admitted 
by  Iiliii  to  be  due  to  the  defendant,  or  to  kis  transieriee,  is  \\u\  a  mat- 
ter of  Yv  hieli  the  i)laintitf  can  couipiain  on  error,  when  the  record 
shows  tiiat  he  contested  the  transfenee's  right  t<'  tin;  claims,  and  that 
the  jury  foiiud  the  issue  in  favor  of  the  transferree. 

Appeal  from  the  Circuit  Court  of  Dalhis. 
Tried  before  the  Hon.  Nat.  Cook. 

The  ftppellaat  \v,  this  case,  having  recov^M'ed  ju'dgment 
ngainst  Jones  &  Co.,  (a  mercantile  fiini  in  Sehna,  composed 
of  Abner  Jon(?s  and  William  Ickes.)  sued  out  process  of 
garnishment  on  it,  and  summoned  John  T.  ^Forgan,  the 
administrator  of  William  M.  Murphy,  deceased,  as  the 
debtor  of  said  Jones  &  Co.,  or  either  of  them.  The  gar- 
nishee ans\v('r<'(|  ;  admitting  tliat  said  Jones  had  prescmted 
to  him,  as  administrator,  several  claims  against  his  intestate, 
amounting  in  the  aggregate;  to  about  So()7  ;  stating  that 
he  had  been  notified  by  Jones,  siiu-e  th(^  presentation  of 
said  claims,  that  they  had  been  transferred  to  one  Jolin 
Mitclu'll,  as  collateral  s<'(*iirity  against  a  note  for  ^1,000, 
executed  by   said   Jones  as  principal,  and  by  said  Murphy 
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and  otlioi's  as  sureties;  and  claiming  the  beiielit  of  a  set-off* 
whicli  he  held  against  these  demands.  I^Iitchell  having 
been  brai:glit  in  on  notice,  an  issue  was  foimed  between 
him  and  tlic  plaintilT,  resipecting  the  right  to  the  transferred 
claims.  The  jury  found  the  issue  in  favor  of  ^Mitcliell ; 
and  the  court  thereupon  rendered  the  following  judgment : 
■  "  This  day  came  the  plaintiff  and  the  claimant,  by  their 
attoi-noys ;  and  issue  being  joined  npo^n  the  claim  asserted 
b}^  the  said  Mitchell,  thereupon  came  a  jury,"  &c.,  "  who," 
&c.,  '•  upo7i  their  oaths,  do  say,  'We,  the  jury,  find  the 
issues  in  favor  of  the  claimant.'  It  is  therefore  coiisidered 
by  the  couit,  that  said  plaintiff  is  not  entitled  to- have  and 
recover  of  the  garnishee  anything  upon  his  answer  filed  in 
•this  cause  ;  and  it  is  further  conside»'ed  and  adju.dged,  that 
said  claimai;t,  John  Mitchell,  go  hence,  and  recover  of  the 
plaintiff  his  costs  in  this  behalf  e.\pen<led,"  &c. 

"In  this  case,  the  parties  came,  by  their  attorney's;  and 
the  gainishee  having  proved  that,  before  the  issue  of  the 
garnishment  in  this  cause,  and  before  the  transfier  to  John 
Mitchell  of  the  claims  set  forth  in  said  answer,  ir,  was 
agreod  between  Abner  Jones,  who  was  the  sole  owr.er  of 
the  clainis  |»resei)ted  by  him  to  said  ^lorgan,  as  the  admin- 
istrator of  said  Murphy,  that  all  the  demands  set  forth  in 
said  answer,  in  favo4"  of  said  Murphy,  against  said  Abner 
Jones,  Jones  it  Ickes,  Ickes  &  Co..  and  Jones,  Ilutlaian 
&  ]\lilton,  should  be  a  good  and  valid  set-oif  again-~t  the 
claims  of  said  Jones  against  the  estate  of  said  Murphy; 
and  it  also  api»earing  to  the  satisfaction  of  the  court,  that 
the  l)alat;ce  (hu;  from  said  3[oi'gan,  as  sudi  administrator, 
after  deducting  said  set-off,  is  SSO  4(>,  and  that  said  l)alance 
was  transferre<l  by  said  Jones  to  said  Mitchell,  before  the 
issue  of  said  garjiishment, — it  is  therefore  consi(fered  bvthe 
court,  that  said  John  T.  Morgan,  as  such  admiuistrator,  go 
hence  discharged,  and  recover  of  the  plaintiff  and  James 
Q.  kSmith,  his  surety,  the  costs  of  this  proceedinir,"  &a-. 

These  judirments  were  rendered  on  the  <)th  June.  t->-l=i. 
There  is  a  bill  of  exceptions  in  the  record,  which  is  witliout 
date,   and   does  not  purport  to   have  been  signed  in  terra 
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time  ;  but  is  marked  by  the  clerk,  "  Filed  20  June,  1S58." 
The  judgments  above  copied,  and  the  several  rulings  of 
the   court  to  which  exceptions  were   reserved,  are  now 
assigned  as  error. 

Alex.  &  Jxo.  White,  with  Jas.  Q.' Smith,  for  the  appel- 
lant, argued  the  several  a;Ssiguraents -of  error  ;  and,  on  -the 
motion  of  the  appellee's  counsel  to  strike  the  bill  of  excep- 
tions from  the  record,  submitted  these  views  :  The  act  -of 
1844  required,  tliat  the  bill  of  exceptions  should  be  affirm-- 
atively  shown  to  have  been  signed  in  term  time,  or  within 
tea  days  thereafter  by  consent. — Wood  v.Broivn,  S  Ala.  564. 
Buttlie  language  of  the  Code  (^  2358)  is  materially  diff^r- 
eifet  from  that  of  the  former  statute.  Here  is  an  act  of  a 
judicial  officer  of  tiie  State,  done  in  his  official  capacity^ 
but  at  what  time  does  not  appear  ;  if  done  within  a  cer- 
tain time,  it  was  a  matter  of  official  duty,  the  refusal  to 
perform  vrhich  was  a  misdemeanor  (Code,  §  23-30) ;  if  done 
afterwards,  it  was  a  plain  violation^ of  his  official  dutyv 
Under  these  circumstances,  the  oourt  must  presume  that 
the  officer  performed  his  duty,  and  not  that  he  violated  it. — 
4.  Phil.  Ev,  (C.  k,  11.  notes,)  4-59-0 1. 

Jxo.  T.  MoKOAX,  contra,  insisted  that  the  bill  of  excep* 
tions  could  not  b<3  regarded  as-  a  part  of  the  record,  and 
cited  the  following  cases;  Wood  v.  Broivn,  8  Ala.  -503 >; 
Kitchen  V.  3Ioj/e,  17  Ala.  143,  Sdi;  .  Hadcu  v.  Browtu, 
22  Ala.  -572  ;  Murnih  v.  Br.  Bank,  at  Bccatttr,  20  Ala.  392. 

STONE,  J. — The  lull  of  exceptions  found  in  this  record 
ia  without  date  ;  and  the  record  contains  no  evidence  that 
ih  was  signed  in  term  time,  or  within  ten  days  afterwards^ 
pursuant  to  written  consent  of  the  parties  for  that  purpose. 
Code,  §  2:5-5^.  A  motion  has  been  made  to  exclude  thebiU 
of  exceptions;  and  under  these  circumstances,  a  majority 
of  tiie  court  nohl,  tiiat  tlie  exceptions  cannot  be  regarded 
as  a  part  of  the  record. — Kitchen  v.  3Ioye,  17  Ala.  143; 
Hadrn  v.  Broiai,  22  Ala.  -572  ;  Cox  v.  Whitjield,  IS  Ala.  738. 
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[2.]  The  bill  of  exceptions  being  excluded,  the  case  is 
brought  down  to  narrow  limits.  On  an  issue  between  the 
plaintiff  and  transferree,  the  jury  have  ailirnied  the  validity 
of  the  transfer ;  and  the  court  thereupon  discharged  the 
garnisliee.  'Whether  the  court  correctly  ruled  on  the  sub- 
ject of  the  garnishee's  right  of  set-off,  we  need  not  in(|uire, 
as  that  is  a  ■subject  which  does  not  concern  the  present 
appellant.  If,  therefore,  the  court  committed  any  error, 
(which  we  do  not  decide,)  it  was  an  error  to  the  prejudice 
alone  of  the  transferrer;  and  he  alone  would  be  heard  to 
complain  of  it,  in  a  contest  between  those  parties. 

•Judgment  alhrmed. 


TILLMAN  vs.  CHADWiClv. 

[ria;sPASs  ijy  owner  against  iiiincu  of  slavi:.] 

■  1 ,  Hirer's  authm-itij  tn  punish  dave,  and  I  i  ah  Hit;/  for  abuse  of  that  utUliority. — 
In  the  absence  ol"  ([ualifying  stipulations  iu  the  contract  of  liiriiif^, 
the  hirer  acquires  the  niaJDtei'^3  authority  to  intlict  reasonable  punish- 
ment on  the  Hl!v\e;  ami  in  deteriiiiniug  what  is  a  reasonable  i)unis}i- 
ment, — a  question  which  admits  of  no  certain  and  uniform  solution, — 
regard  must  be  had  to  the  nature  of  the  olfense,  and  to  the  temper  of 
the  slave  while  receiving  the  punishment;  since  obstinacy,  refractori- 
ness, or  rebellioiLsness  on  his  i)art,  justifies  severer  punishment  than 
would  otherwise  be  right  and  proper. 

2.  Charf/c  minleadiii;/  jury. — A  charge  to  the  jury,  asserting  that,  if  the 
punishment  inflicted  by  the  hirer  on  a  slave  "  was  beyond  what  was 
right  and  proper  under  the  circumstances,  then  the  onus  was  on  liim 
to  prove  tliat  he  was  authorized  by  the  slave's  conduct  to  whip  him 
thus  severely,  and  beyond  what  would  have  Ijeen  right  and  pro[)er," — 
is  calculated  to  misleaKl  and  confuse  the  jury,  and  is  properly  refused. 

Appeal  from  the  Circuit  Court  ef  Russell. 
Tried  before  the  Hon.  Robert  Dougherty. 

This  action  was  brou^tt  by  William  L.Tillman,  against 
Dickinson  Chadwick,   to  recover  damages  for  injuries  in- 
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flicted  on  a  slave.  At  the  time  of  the  commission  of  the 
alleged  trespass,  tlie  slave  was  in  the  defendant's  posses- 
sion, under  a  contract  of  hiring.  The  only  error  assigned 
is,  the  refusal  of  the  circuit  court  to  give,  at  the  instance 
of  the  plaintiff,  the  following  chargi^: — "If  tlio  jury  be- 
lieve, from  all  the  facts  and  circumstances  of  the  case,  as 
gathered  from  the  testimouy,  that  the  punishment  inflicted 
by  the  defendant  on  the  slave  was  improper,  and  beyond 
what  was  right  and  proper  under  the  circumstances,  the 
onus  was  on  him  to  prove  that  he  was  authorized  by  the 
slav(,''s  conduct  to  whip  him  thus  severely,  and  beyond  what 
would  have  been  right  and  proper  ;"  to  the  refusal  of  which 
charge  the  plaintifi"  reserved  an  exception. 

B.  II.  Bakei:,  and  D.  Cloptox,  for  the  appellant. 
GoLDTiiWAiTi:,  PtiCE  &  Semi'LE,  contra. 

STONE,  J. — It  is  a  settled  doctrine  of  the  law,  tliut  the 
owner  of  a  slave,  and  whoever  riglitfully  stiauls  in  his 
place,  is  "  of  necessity  invested  with  authority  to  inllict 
on  such  slave  reasonable  punishment  for  the  breach  of 
police  regulations." — Gillian  v.  Scntcr,  0  Ala.  39.5.  The 
hirer  of  a  slave,  when  there  are  no  qualifying  stipulations 
in  the  contract  of  hirinc;,  is,  for  the  time  bcinir,  armed  with 
the  power  of  the  owner  in  this  respect. — XcLsoii  v.  Bonda- 
ruiit,  20  Ala.  3-11  ;  Hall  v.   Goodson,  32  Ala.  27  7. 

What  is  reasonable  punishment,  and  when  it  can  be 
aflirmed  that  correction  lias  gone  beyond  this  bouiulary, 
and  become  unreasonable  and  cruel,  is  a  question  which 
admits  of  no  certain  and  uniform  solution.  Absolute  obe- 
dience, and  subordination  to  the  lawful  authority  of  the 
master,  an;  the  duty  of  the  slave  ;  and  the  master  or  hirer 
may  employ  so  much  force  as  may  be  reasonably  necessary 
to  secure  that  obedience.  Tlie  law  cannot  enter  into  a 
strict  scrutiny  of  the  precise  force -employed,  with  the  view 
of  ascertaining  that  the  chastiseinont  had  or  had  not  been 
unreasonal)le.  Still  there  is  a  boundary,  and  the  force 
must  not  be  grossly  disproportionate  to  the  offense.     Much 
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must  depend  on  the  nature  of  the  transgression  in  the  first 
instance,  and  on  the  temper  of  tlie  slave  while  receiving 
the  punishment.  On  the  other  hand,  tlie  master,  liirer,  or 
overseer,  should  ever  bear  in  mind,  that  the  main  purpose 
of  correction  is  to  reduce  an  offending  and  refractory  slave 
to  a  proper  stivte  of  submission,  respect  and  obedience  to 
legitimate  authority.  This  cliastisomeut  shouhi  be  so 
attempered  and  applied  as  to  secure  the  end  ainKnl  at,  with 
as  little  risk  of  permanent  injury  or  danger  to  the  slave  or 
his  owner  as  is  reasonably  compatible  with  the  sun-ound- 
ings.— See  Dave  v.  The  State,  22  Ala.  23  ;  F^Icri(J</c  l\  The 
State,  23  Ala.  30  ;  Hogan  v.  Carr,  C  Ala.  471. 

Punishment  for  a  past  offense,  whicli  is  inflicted  with  a 
view  to  reformation,  should  be  graduated  by  the  nature  of 
the  otreiise  ;  ati<l  somewhat  by  the  fact,  whether  the  offense 
has  been  of  frequent  or  rare  commission.  We  mean  this 
remark  for  cases  where  the  slave  submits  without  obstinacy 
to  the  proper  correction.  Should  the  slave  prove  rebellious, 
or  refractory,  more  severity  would  doubtless  be  necessary, 
to  secure  proper  reformation  and  example.  In  this  way, 
legitimate  punishment  may  sometimes  be  cai'ried  mucli  be- 
yond what  the  offense  in  the  first  instance  would  seem  to 
render  necessary. 

"We  suppose  the  idea  last  above  suggested  was  probabl}'- 
had  in  view  by  the  counsel  who  asked  the  charge  in  this 
case,  the  refusal  to  give  which  raises  tlie  oidy  question 
which  this  record  presents  for  our  consid«n-ation.  The  sub- 
stance of  the  charge  asked  was,  that  if  the  whipping  was 
beyond  what  was  right  and  proper,  then  the  onus  was  on 
the  defendant  to  show  that  the  negro's  conduct  was  such 
as  to  authorize  his  hirer  to  whip  him  beyond  what  was 
right  and  proper.  Now,  the  negro's  conduct  might  pos- 
sibly be  such  as  to  justify  much  greater  correction,  than 
would  under  ordinary  circumstances  be  right  and  proper  ; 
yet,  this  would  only  show  that  much  greater  chastisement, 
under  some  circumstances,  would  be  right  and  proper,  than 
would  be  under  less  aggravating  circumstances.  Under 
no  state  ot  case  could  it  justify  correction  beyond  what 
was  right  and  proper.  . 
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The  charge  asked  was  calculated  to  confuse  and  mislead 
the  juiy,  acd  was  rightly  refused  by  the  court.— Shep. 
Digest,  462,  ^§  61,  62,  68. 

Judgment  of  the  circuit  court  affirmed. 


COX  vs.  MOBILE-  &  GIRARD  RAILROAD  COMPANY. 

[aCTIOX  ox  PnO^IMSORY  NOTE,  BY  KNDORSEE  AGAINST  MAKER.] 

1.  Dhcharfje  of  surety  by  new  ctintrad  behceen  creditor  and  principal  debtor. 
A  new  contract  between  the  creditor  and  the  principal  debtor,  made 
■without  the  consent  of  the  surety,  «nd  founded  npon  A-alnable  consid- 
eration, by  which  the  time  of  payment  is  extended,  discharges  the 
surety,  although  no  other  day  of  payment  is  tixed. 

2.  Same ;  usury.— An  agreement  by  the  principal  debtor  to  pay  usurious 
interest  in  future,  in  consideration  of  the  creditor's  promise  to  extend 
the  day  of  payment,  being  void,  does  not  discharge  the  surety ; 
whether  the  actual  payment  of  usurious  interest  by  the  j^rincipal, 
wouhl  discharge  the  surety-,  quocre  f 

Appeal  from  the  Circuit  Court  of  Macon. 
Tried  before  the  Hon.  Robert  Dougherty. 

This  action  was  brought  by  the  appellee,  a  corporation 
chartered  by  the  legislature  of  this  State,  against  William 
Cox,  and  was  founded  on  a  promissory  note  for  S144S  97, 
executed  by  one  A.  D.  Cleckley  and  the  defendant,  dated 
the  loth  April,  1850,  and  payable  on  the  1st  January,  18-51, 
W'ith  interest  from  the  1st  January,  1850,  to  William  M. 
Lampkin  or  bearer.  The  defendant  filed  three  special 
pleas,  each  averriiag,  in  substance,  that  he  was  Cleckley's 
surety  on  tiic  note,  and  tliat  the  payee,  after  the  maturity 
of  the  note,  entered  into  a  contract  with  Cleckley,  without 
the  defendant's  knowledge  or  consent,  whereby,  for  a  valu- 
able consideration  paid  by  said  Cleckley,  said  payee  ex- 
tended the  time  of  payment  fixed  by  the  note  ;  and  he  also 
pleaded  usury,   and  the  failure   of    the  plaintiff    to   sue 
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Cleckley  after  clue  notice.  On  the  trial,  as  the  bill  of  ex- 
ceptions sliovvs,  after  the  plaintiff  had  read  to  the  jury  the 
note  which  was  the  foundation  of  the  suit,  the  defendant 
read  in  evidence  the  deposition  of  said  Cleckley,  who  testi- 
fied, in  suiistance,  that  he  was  the  principal  in  the  note, 
and  the  defendant  was  only  his  surety  ;  that  the  consider- 
ation of  the  note  was,  "cotton  bought  on  time,"  and  that 
he  several  times  procured  indulgences  on  the  note,  (not 
stating  any  particular  time,)  without  the  knowledge  or 
consent  of  the  defendant,  by  paying  usurious  interest. 
There  was  other  evidence  in  the  case,  but  it  requires  no 
particular  notice. 

The  court  charged  the  jury,  at  the  instance  of  the  plain- 
tiff: "1.  That  if  they  believed,  from  the  evidence,  that 
Lampkin  agreed  with  A.  D,  Cleckle}^  the  principal  in  the 
note,  to  postpone  the  day  of  payment  of  said  note  ;  and 
that  the  consideration  of  said  agreement  was,  usurious 
interest  agreed  to  be  paid  by  said  Cleckley,  this  was  not 
such  an  agreement  to  extend  the  day  of  payment  as  would 
discharge  the  surety,  and  they  must  find  for  the  plaintiff. 

"2.  That  if  they  believed,  from  the  evidence,  that  there 
was  an  agreement  between  Lampkin  and  Cleckley,  the 
principal,  to  extend  the  day  of  payment  of  said  note  after 
its  maturity,  and  that  there  was  no  definite  period  of  ex- 
tension agreed  on,  then  the  surety  was  not  discharged,  and 
they  must  find  for  the  plaintiff." 

The  defendant  excepted  to  these  charges,  and  then 
requested  the  court  to  give  the  following  charge  :  "The 
surety  lias  a  I'ight  to  stand  upon  the  terras  of  his  contract ; 
and  if  there  was  an  agreement  entered  into  by  Lampkin, 
while  he  was  the  owner  of  the  note,  with  Cleckley,  the 
principal,  upon  a  valuable  consideration,  either  paid,  or 
agreed  to  be  paid  by  Cleckley  to  Lampkin,  to  postpone  the 
day  of  payment  beyond  that  fixed  by  the  note,  (no  definite 
time  being  agreed  upon,)  without  the  defendant's  consent, 
such  extension  of  payment  discharged  the  defendant,  and 
the  jury  must,  in  that  event,  find  for  the  defendant."  The 
court  refused  this  charge,  and  thedefendnnt  oxcenfel. 
21 
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The  chai-ges  given  by  the  court,  and  the  refusal  of  the 
charge  asked,  are  now  assigned  as  error. 

"VVm.  p.  Chilton,  and  Geo.  Y\\  Gunn,  for  appellant. — • 
1.  An  extension  of  the  day  of  payment,  by  agreement 
between  the  creditor  and  the  principal  debtor,  founded  upon 
valuable  consideration,  and  made  without  the  consent  of  the 
surety,  discharges  the  surety  from  all  liability,  irrespective 
of  the  length  of  time. — Hadcn  if.  Brown,  IS  Ala.  641  ; 
McKay  &  McDonald  v.  Dodge  &.  McKay,  5  Ala.  388 ; 
Fiathhonc  v.  liatJihone,  10  Johns.  697  ;  King  v.  Baldwin, 
17  Johns.  384  ;  7  Plill,  (K.  Y.)  2-50 ;  2  Stew.  03  ;  Theobald 
on  Principal  and  Surety,  118,  J  23,  181,  184;  32  N.  H.  560  ; 
23  Barbour,  478  ;  6  Indiana,  128  ;  43  Maine,  381. 

2.  An  extension  of  the  day  of  payment,  in  consideration 
of  the  payment  of  usurious  interest,  discharges  the  surety, 
Kyle  V.  Bostick,  JO  Ala.  589. 

Clopton  &  LiGON,  contra. — 1.  To  discharge  tlie  surety 
by  a  new  contract  between  the  creditor  and  principal 
debtor,  there  must  be  a  valid  conti-iict,  founded  on  a  valuable 
consideration,  and  for  a  definite,  peiiod  of  time. — Frceland 
V.  Compton,  30  Miss.  424;  Clarh  Co.  v.  Covington,  26  Miss, 
470;  8  Texas,  66;  12  Penn.  St.  R.  383;  J  3  111.  347; 
23  Miss.  559. 

2.  An  agreement  to  pay  usurious  interest  is  not  a  valid 
contract. — Kyle  v.  Bostick,  10  Ala.  589  ;  1  B.  :Monroe,  322  ; 
31  Miss.  664. 

P.  W.  WALKEP,  J. — It  is  said  in.  many  of  tlie  cases, 
that,  to  discharge  a  surety  by  extension  of  the  time  of  pay- 
ment, there  must  not  only  be  a  sufficient  consideration,  but 
the  time  of  tlie  extension  must  be  definitely  and  precisely 
fixed. — Gardner  v.  Watson,  13  111.  347 ;  Barncll  v.  Price, 
3  Pich.  L.  121  ;  Wadlingtou  r.  Gary,  7  Sm.  &  jM.  r)22 ; 
McGce  V.  Metcalf,  12  Sm.  &M.  535  ;  Freelaml  v.  iyompton, 
30  Miss.  424  ;  Miller  v.  Stein,  12. Penn.  St.  11.  8S3,  389  ; 
Alcock  V.  Jlill,  4  Leigh,  022 ;  1  Pars^  Coutr.  173  ;  Frcsident 
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€)f  Police  Board  f.  Covington.,  26  Miss.  470 ;  Burke  v. 
Oruger,  8  Texas,  60  ;  Thornton  v.  JDahney,  23  Miss,  559  ; 
Milkr  V.  Stern,  2  Bair,  280. 

It  is  undoubtedly  true,  tliat  a  mere  indulgence,  deter- 
minable at  the  will  of  the  creditor,  will  not  discharge  the 
surety  5  and  it  is  to  indulgences  of  this  character,  that  the 
Gas(«  just  cited  must  be  held  to  refer. 

The  principle  to  be  extracted  from  the  authorities  is, 
that  where  the  creditor,  upon  sufficient  consideration,  and' 
without  the  consent  oi  the  surety,  makes  an  agreement^ 
witli  the  principal  debtor,  the  effect  of  which  is  to  post-^- 
pone  the  period  at  which  the  performance  might  have  been 
compelled  in  due  course  of  law — in  -other  wordiS,  if,  by  a 
valid  agreement,  the  creditor  precludes  him.self  from  pro  • 
"ceeding  against  the  principal,  after  the  debt  is  due,  accord-^ 
ing  to  the  terms  of  the  original  contract,  even  -for  a 
moment,  the  surety  is  discliarged.  And  the  true  ground  g» 
which  the  surety  is  relieved  in  such  cases,  is  the  preeu^sp- 
tive  injury  to  him,  arising  from -the  fact  tlmi  such  an 
arrangement  obstructs  his  right  to  pay  up^the  money  as 
soon  as  it  is  due,  thereby  acquiring  the  power  of  immedi- 
ately pursuing  the  debtor,  aiad  that  it  otherwise  impairs 
tJie  remedies  which  the  surety  may  find  necessary  for  his 
protection.  If  the  creditor  has  .tied  up  his  hands,  so  that 
he  could  not  himself  immediately  pursue  the  debtor,  then 
tJie  surety  could  not  do  so,  either  on  paying  up  the  debt,  or 
filing  his  bill  quinUmct ;  for  he  can  only  be  substituted  to 
such  rights  as  tlie  creditor  has. — Norris  v.  Crumniey,  2  Rand. 
32:3,3-34-38;  Ihmkr  .v,  Jctt,-  4  Rand.  104;  Ckiccster  v. 
Mason,  7  Leigh,  244,  2-53 ;  Bctngs  v.  Strong,  7  Hill,  2-50  ; 
^S.  C,  4  Comstock,  Slo,  325;  Comcgys  v.  Booth,  3  Stew. 
14;  iudhbone  V,  Warren,  10  Johns.  587;  Addison  Cont. 
70,  and  c<ises  cited;  2  Ani^ -Le^id.  Cas.  176;  Draper  v. 
Momcyn,  18  ]>arb.  169. 

In  Haden  v.  Brown,  (18  Ala.  641,)  it  was  held,  that  where 
there  was  an  a^'Fcement,  on  sufficient  consideration,  post- 
poning the  day  of  payment  of  a  bill  of  exchange,  although 
it  may  not  be  shown  how  long,  or  to  what  particular  time, 
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the  payment  is  agreed  to  be  postponed,  the  principle  above 
stated  applies,  and  operates  the  discharge  of  the  surety. 
In  support  of  this  proposition  the  court  said  :  "  It  is  con- 
tended, that  the  plea,  wliich  was  demurred  to,  is  insuffi- 
cient, in  as  much  as  it  does  not  sliow  how  long,  or  to  what 
paiticular  time,  the  payment  of  the  bill  was  agreed  to  be 
postponed.  But  we  think  tliat  this  objection  cannot  be 
sustained.  A  surety  has  the  right  to  stand  on  the  precise 
terms,  of  his  contract,  and  is  discharged  if  those  terms  are 
altered  without  his  consent,  whether  the  alteration  consists 
in  the  amount  of  the  obligation,  or  the  time  or  manner  of 
performing  it. — McKay  r.  Dodge,  5  Ala.  3SS ;  Bangs 
v.  Strong,  7  Hill,  250.  Nor  is  it  material,  whether  such 
alteration  is  prejudicial  to  the  surety  or  not.  The  only 
question  is,  whether  the  contract  has  been  changed  without 
his  consent ;  and  if  it  be  found  that  it  has  been,  the  surety 
is  discharged;  for,  never  having  assented  to  the  new  con- 
tract introduced  by  the  change,  he  is  not  bound  thereby. 
Testing  the  plea  by  this  rule,  we  think  it  is  substantially 
good.  Jt  avers,  that  for  a  valuable  consideration,  moving 
from  the  drawer  of  the  bill  to  the  plaintiff's  testator,  who 
was  the  holder,  the  day  of  payment  was  postponed.  If 
so,  the  contract  was  changed,  and  the  defendant  discharged, 
unless  he  assented  to  the  alteration.  It  msiy  be  tiue,  that 
an  agreement  between  the  principal  debtor  and  the  creditor, 
which  does  not  stipulate. for  any  precise  time,  but  leaves 
the  legal  right  in  the  creditor  to  sue  for,  or  demand  the 
money  d»e  by  the  contract,  at  any  moment,  does  not  work 
a  change  of  the  contract  as  to  the  time  of  payment.  But, 
when  the  day  of  payment  is  postponed  by  an  agreement 
founded  on  a  sufficient  consideration,  then  it  cannot  be  said 
that  the  time  of  paymeni;  has  not  been  altered." 

In  the  pre!*ent  case,  the  time  of  payment  fixed  by  the 
note  itself  was  the  Jst  day  of  January,  lS-51.  By  the 
original  contract,  to  whicli  the  surety  was  a  party,  the 
creditor. might  have  demanded  payment  on  that  day,  and, 
on  default  of  .payment,  might  have  brought  suit  on  the 
.note  on  the  n^t  d&y.     On  tlie  facts  sijDposed  in  the  charge 
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which  the  court  was  asked  to  give,  the  creditor,  without 
the  consent  of  the  surety,  and  for  a  valuable  consideration, 
made  an  a2;reement  with  the  principal  debtor,  whereby  the 
day  of  payment  was  postponed  beyond  the  1st  day  of 
January,  ISol.  For  a  sufficient  consideration,  the  creditor 
gave  up  his  nght  to  denaand  payment  on  the  1st  January, 
or  to  institute  suit  on  the  2d.  Under  his  new  agreement, 
he  liiid  not  the  legal  right  to  do  either  of  these  things.  It 
matters  not  that  no  other  day  of  piiyment  was  specifically 
agreed  upon  by  the  parties.  By  a  valid  contract,  the  credi- 
tor's hands  Hre  tied,  for  at  least  one  day  ;  and  it  is  sufficient 
for  the  discharge  of  the  surety,  that  the  creditor  has,  by 
something  oi)ligxitory,  deprived  himself,  for  a  single  day,  of 
the  right  of  demanding  payment  and  bringing  suit.  For 
as,  under  the  supposed  coiitract,  the  creditor  could  not  have 
demanded  paymtint  on  the  1st  of  January,  or  commenced 
suii  on  the  2d ;  so,  the  surety  could  not,  by  paying  up  the 
debt  on  the  1st,  have  acquired  tlie  right  of  immediately 
pursuing  the  debtor.  If  the  agreement  had  been,  that  the 
day.  of  payment  of  the  note  should  be  postponed  to  a  time 
beyond  tlie  8th  of  January,  1851,  it  wouhl  hardly  be  con- 
tended, thnt  the  surety  was  not  disciiarged,  although  no 
other  day  of  payment  was  specifically  fixed  upon  by  the 
parties.  An  agreement,  which  legally  prevents  t\ie  creditor, 
for  a  single  day,  from  enforcing  collection,  has,  as  to  the 
surety,  the  same  effect  as  a  contract  which  ties  his  hands 
for  seven  days.  In  both  cases,  there  is  a  binding  contract, 
by  which  the  creditor  is  [>recluded  from  suing  upon  tlie 
contract,  as  soon  as  he  had  the  right  to  sueacconling  to  its 
original  terms. — Draper  v.  rLomcyn,  18  Barb.  10(5.  The 
decision  in  Hadenv.  Brown,  supra,  appears  to  be  precisely  in 
point ;  and,  on  the  authority  of  that  case,  we  must  hold,  that 
the  charge  asked  should  have  been  given. — See  T)lcl-crson 
V.  Board  of  Comnis.,  6  Indiana,  128,  134;  Fellows  v.  Prentiss, 
3  Denio,  r512,  -518,  521;  3  Leading  Cases  in  Eq.  561, 
(3d  ed.)  and  cases  cited;  King  v.  ?j;fo«,  4  Greenl.  387  ; 
2  Am.  Law  Rcii.  387. 

f2.")  Merely  giving  further  time  of  payment  to  the  prin- 
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cipal  debtor,  without  the  coasent  of  the  surety,  does  Dofe 
discharge  the  latter  :  time  must  be  given  in  pursuance  of 
a  valid  contract  for  that  purpose,  which  ties  the  hands  of 
the  creditor,  so  that  he  cannot  sue  if  he  would.  The  con- 
tract for  further  time  is  not  valid,  unless  founded  upon'S, 
sufficient  legal  consideration.  A  promise,  on  the  part  of 
the  debtor,  to  pay  nsury  in  future,  is  an  engagement  which 
the  law  pronoum-es  utterly  void,  and  is,  consequenth^  no 
consideration  v/hatever  lor  a  promise  by  tiie  creditor  to 
give  further  time  of  payment.  Such  a  contract  for  delay, 
not  being  binding  on  the  creditor,  does  not  discharge  the 
surety.  The  first  cliarge  given  by  the  couit  rests  upon 
the  hypothesis,  that  the  consideration  of  the  agreement  for 
delay  was  "  usurious  interest  agreed  to  he  paid  by  Cleck- 
ley" — that  is  to  say,  an  executoiy  undertaking  on  the  part 
of  the  debtor  to  pay  usury  thereafter.  That  such  a  con- 
tract does  not  discharge  the  surety,  is  expressly  decided  u\ 
Kyle  v.  Bosticli,  10  Ala.  5S9  ;  and,  to  the  same  etfect  are 
Tiidor  V.  Goodloe,  1  B.  Moii.  322 ;  Fyle  v.  Chtrk,  3  ib.  2G2 ; 
Scott  V.  Hall,  G  ih.  2S7  ;  Koherts  v.  Steu^art,  oL  ]Miss.  0(34;. 
Vilas  V.  Fiereij,  1  Comst.  27 -i,  28G  ;  imd  Standdift  v.  Aliens 
14  Ver.  2-58. 

■.\w  Kyle  V.  J.osticJc,  (s/ipra, J  there  is  n  dichim.,  to  tiie 
eflect  thaty  "  if  the  money  liad  been  in  fact  paid  by,  the 
debtor,  instead  of  a  piomise  to  pay  it  merely,  the  case 
would  be  diiieient." — 10  Ala.  595.  The  distinction  here 
suggested,  betcween  an  executed  and  an  executory  usur- 
views  cojitract — between  the  payment  of  usury  in  ad- 
vance, and  a  n)ere  promise  to  pay  it  in  future — as  the 
foundation  for  a  pKomise  on  the  part  of  the  creditoi'  to 
give  fmtlier  time,  has  been  recognized  and  acted  u})on  in 
several  cases  decided  by  the  Kentucky  court  of  ap})eals. — 
Kenni)i(jli(un  v.  Bedford,  1  B.  Mon.  325  ;  Fyle  ?;.  Clark,  o  ib. 
2G2  ;  Scott  V.  Hall,  G  iJ>.  285,'  Fattoa  v.  Shanldln,  14  ib. 
15.  8ee  2  Am.  Lead,  (,'ases,  17;>.  179  ;  Anderson  v.  Man- 
non,  7  B.  Men.  218;  Dancun  v.  Feed,  8  i^.  382.  While 
these  cases  recognize  tlm  ]uinciple,  that  a  promise  to  i)ay 
usury  at  a  future  day,  is  no  consideration  for  an  agreement 
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for  an  extension  of  time  by  the  creditor,  they  hold  ihat,4f 
the  usury  is  actually  paid  down  at  the  time  of  the  promise 
to  forbear,  and  as  the  consideration  for  such  promise,  the 
surety  will  be  discharged.  The  soundness  of  this  distinc- 
tion has  been  denied  in  New  York,  and  it  is  there  held,  that 
neither  the  promise  to  pay,  nor  the  actual  payment  of 
usury,  is  a  good  consideration  for  a  promise  by  the  ci'editor 
to  give  time ;  and  that  a  contract  for  dt'lay,  founded  on 
either  tiie  one  or  the  other,  does  not  bind  the  creditor,  or 
discbarge  the  surety. —  Vilas  v.  Ficni/,  1  Comst.  274, 
2SG-7-9.  None  of  the  exceptions  taken  in  this  case  dis- 
tinctly present  the  question  here  alhjded  to,  and  we  will 
not  pass  upon  it  at  this. time. 

Ju'Ji;nient  reversed,  and  cause  remanded. 


SMITH  vs.  MOORE. 

[KQUITABI.K     ATTACIIMICNT. 


1.  iV(/!«r-.sf  *t>  iry.<lee,  for  comfort  and  support  of  debtor,  hut  not  liable  for 
h'm  cl<hts,  n-dijicf  to  equitable  attachment. — Where  a  sum  of  money  is 
l)('(ineatluMl  to  a  trustee,  in  trust  for  a  deliTor.  "  not  .Hulyect  to  any 
<flel)t  or  debts  lie  may  have  coiitraeted,  hut  tor  liis  eomfoit  and  sup- 
port,"' it  may  lie  suhjt'cted  Ity  eijuitaljle  attaxihiueiit  (Code,  ^  :i[)o6)  to 
the  payment  of  his  existinj^-  (h»bts. 

Appeal  from  the  Chancery  Court  of  ]\Iacon. 
Hoard  bef(^re  the  Hon.  James  B.  Claijk. 

TuE  bill  in  this  case  vas  filed  by  Amos  Moore,  against 
Wil'.inm  G.  Smith  and  TJiomas  II.  Smith  ;  and  sought  to 
Bubjoit  to  the  payment  of  a  debt,  due  and  owing  to  the 
conj{)lainant  by  said  Willijmi  G.  Smith,  a  fund  which  was 
in  the  hands  of  said  Thomas  II.  Smith,  tis  trustee  of  said 
William  G.,  under  the  following  clause  in  the  will  of  tl>eir 
decea,sed  lather,  Guy  Smith,  to-wit :  "I  further  give"  to  my 
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8011,  Thomas  H.  Smith,  in  trust  for  nw  son  William  G. 
Smith,  the  further  sum  of  thirty-six  hundred  dollars,  not 
subject  to  any  debt  or  debts  he  may  have  contracted,  but 
for  his  comfort  and  support ;  and  should  he  depart  this  life 
before  receiving  the  same,  then,  and  in  that  event,  the 
thirty-six  hundred  dollars  to  be  equally  divided  with  my 
other  children  in  life  ;  and  if  any  should  be  dead,  their 
share  to  their  child  or  children."  The  testator's  will  was 
executed  in  Georgia,  where  he  resided;  and  was  duly  ad- 
mitted to  probate  there,  after  his  death,  in  July,  lSo7. 
The  complainant's  debt  against  William  G.  Smith  was  evi- 
denced by  a  promissory  note,  dated  the  14th  April,  1 852, 
and  payable  on  the  1  st  November  next  after  date.  The 
fund  sought  to  lx>  reached  was  paid  over  to  Thomas  H. 
Smith  by  the  administrator  in  Georgia,  and  v.-;is  in  his 
hands  at  tlie  coniniencement  of  the  suit.  The  prayer  of 
the  bill  was  for  an  equitable  attachment,  an  account,  and 
general  relief.  A  decree  pro  confcsso  was  entered  against 
William  G.  Smitii,  on  publication  duly  perfected  against 
liim  as  a  non-resident.  Thomas  II.  Smith  answered,  ad- 
mittinii^  the  material  alleffiitions  of  the  bill  :  but  insistini; 
that  neither  the  principal  nor  the  interest  of  the  fund  in 
his  hands  was  liable  to  tlie  comjilainant's  demand,  and  de- 
murring to  the  bill  for  want  of  equity.  On  final  heaiing, 
on  pleadings  and  proof,  the  chancellor  held,  that  the  entire 
fund,  both  principal  and  interest,  or  as  much  thereof  as 
was  necessary,  was  liable  to  complainant's  debt.  He  tliere- 
foro  oveiruled  tlie  demuner,  and  rendered  a  decree  for  the 
coniplainant  ;  and  his  decree  is  now  assigned  as  error. 

Cloi'Tox  &  LiGOX,  for  appellant. — 1.  If  William  G. 
Smith  was  entitled  to  the  possession  of  the  money,  and 
could  sue  for  and  recover  tlie  same  fi'om  the  trustee,  (as 
the  chancellor  held.)  then  the  complainant  had  a  full,  com- 
plete, and  ade(juate  remedy  at  law,  by  attachment  and  gar- 
ni8hment.-r-7/r///  v.  Magrc,  -21  Ala.  41();  IlarrcU  r.  W/iit- 
nian,  19  Ala.  l-Jo.  Such  a  construction,  however,  would 
render  the  trustee  a  mere  conduit,  through  which  the  money 
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was  to  pass  from  the  executor  to  William  G.  Smith  ;  and 
bis  appointment  would  be  a  useless  and  nugatory  act.  On 
the  contrary,  the  interposition  of  the  trust(>e  was  neces- 
sary, to  receive  tlie  fund,  to  apply  the  income  arising  from 
it  to  the  comfort  and  support  of  tlie  legatee,  and  to  [)re- 
serve  tlie  fund  for  the  continiTent  remairtder-men  ;  and  his 
title  does  not  cease  until  these  objects  are  fully  accom- 
plished.— Comhj  V.  3fc3Hchael,  19  Ala.  747. 

2.  The  broad  doctrine  was  at  one  time  maintaineil  in 
England,  that  every  right  to  property,  both  legal  and  equi- 
table, must  be  subject  to  the  incidents  of  property — alis'ua- 
tion,  and  the  pavment  of  debts  ;  and  this  was  put  upon 
the  ground,  that  it  was  agaiiist  public  policy,  and  a  fraud 
on  creditors,  to  allow  property  to  be  iield  by  a  debtor,  or 
in  trust  i'ov  his  use  and  benefit,  without  being  liable  to  the 
payment  of  his  debts.  But  modern  deeisions  in  England, 
and  more  particularly  in  America,  have  greatly  restricted 
and  qualihed  this  doctrine;  and  the  pi-inciples  upon  which 
these  latter  cases  rest,  commend  themselves  by  th(>ir  cor- 
rect reasoning,  and  by  their  enlightened  views  of  public 
policy.  No  principle  of  public  policy  is  coritravtMied,  by  a 
father,  while  living,  supporting  an  indigent  or  an  improvi- 
dent child  ;  and  it  is  ditlicult  to  see  what  ])rinciple  forbids 
that,  alter  his  death,  his  bounty  should  be  expended  in  the 
same  way,  through  the  agency  of  an  ex(  curor  or  trustee. 
Creditors  have  no  claim  on  the  father  or  testator,  and  their 
rights  are  not  pi'ejudiced  by  his  bounty  to  their  debtor  :  on 
the  conti'ary,  they  may  be  greatly  bi  ntfited  thereby. 
These  views  are  elaborated,  and  maintained  ])y  unanswer- 
able arguments,  in  Ilill  and  Wife  v.  Mclidc,  27  Ala.  182  ; 
and  in  JJraman  v.  Sfilcs,  2  Pick.  403.  An  examination  of 
the  more  modern  leading  cases,  both  in  England  and  in 
America,  will  show,  that  wherever  a  right  in  the  property 
itself,  or  its  proceeds,  is  vested  in  the  debtor,  the  same  is 
subject  to  his  debts;  but  that  tiie  words,  "support  and 
maintenance,"  "comfort  and  support,"  &:c.,  do  not  vest 
such  an  interest  in  him  as  can  be  reached  by  his  creditors. 
Ttvopcimy  v.  Fcyton,  10  Sim.  4S7  ;   Godden  v.   Cr'on-hurst, 
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ih.  642  ;  Stagj  ?/.  BccJonan,  2  EJw.  Ch.  S9  ;  Ashnrst  v. 
Given,  5  Watts  &  Serg.  323  ;  Vanx  v.  Park,  7  Watts  & 
Serg.  19  ;  Fisher  v.  Ta>jhr,  2  Eawle,  33  ;  Xorris  v.  Johyi- 
son,  5  Bair,  2S9  ;  Eijriclc  v.  IldricJc,  13  Penn.  491  ;  Po2:>e 
V.  Elliott,  S  B.  Mon.  56;  2  Beavan,  63;  IS  Vesey,  429; 
5  Paige,  -5S;3.  In  this  case,  besides  violatiug  tliese  general 
principles,  the  chancellor's  decree  operates  to  defeat  the 
rights  of  the  conting-ent  remainder-men. —  Williamson  v. 
Mason,  23  Ala.  503  ;  Elmore  v.  Mnstin,  2S  Ala.  313. 

'y.  S.  Gkauam,  contra,  cited  Bugchj  d:  Harrison  v.  Pioh- 
inson,  10  Ala.  731  ;  Pohcrtson  cC-  Pettihone  v.  Jolinstoni 
36  Ala.  197,  and  the  authorities  therein  cited. 

A.  J.  WALKEPt,  C.  J. — It  is  clear  that  the  testator  in- 
tended to  make  the  specified  fund  free  from  liability  to  the 
debts  of  Wm.  Gr.  Sujith  :  and  it  is  almost  etpially  clear, 
that  the  law  lorbids  the  accomplishment  of  the  p;ii"j>ose. 
The  fund  itself,  not  merely  the  inteicsr,  is  devoted  to  the 
"eoni  fort  and  support  "-of  the  cestui  que  trust.  Tliis  is 
not  oidy  the  necessary  effect  of  the  terms,  in  wliich  the 
gift  of  the  lunl,  in  trust  for  his  comfort  and  sup[>ort,  is 
made  ;  iuit  it  is  clearly  implied  from  the  making  his  death, 
v.'ithout  receiving  the  fund,  the  contingency  upon  which 
the  limitation  over  de[)ends.  The  fund  is  not  given  to  the 
trustees,  to  enable  thein  to  support  the  cestui  que  trust: 
the  moj:ey  itself  is  given  in  trust  for  Wm.  Gr.,  for  his  com- 
fort and-  support ;  and  he  has,  undouljtedly,  the  right  to 
receive  for  his  comfort  ond  support  the  entire  fund,  with  its 
accumulations,  if  necessary.  Can  it  bo  that  a  fund,  from 
which  one  iuis  thus  a  right  to  draw  for  hij  comfort  and  sup- 
port until  it  is  exhausted,  is  exempt  from  all  liability  to  his 
debts-/ 

Vv'e  shall  not  deny,  tliat  decisions  made  in  Pennsylvania 
go  to  the  extent  of  holding  property  thus  situated  free 
from  liability  to  del)ts. — 7  W.  &  S.  19  ;  Ashurst  v.  Given, 
5  W.  &  .S.  323  ;  Xorris  r.  Johmton,  5  Barr,  2S7  ;  ILihhhip 
V,  Patterson,  1  Watts,  547  ;  Fisher  v.  Taijlor,  2  Pawle,  33 ; 
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Mynclc  V.  Ihtrkk,  1  llur.  4S6.  Aud  a  case  in  Kentucky, 
and  aiiotlior  m  Massachusetfes5,-go  very  far  in  the  sjune  direc- 
t\o\\.-~r-'F(>pe  V.  EUiott,  S  B.  Mon.  r5()  ;  Brumau  v.  StyleSj 
2  Pick.  1(50.  But  the  Pennsylvania  decisions  make  u  pal- 
..pable  innovation  upon  the  law  as  long  established  in  the 
English  court  of  chancery,  and  it  is  so  avowed  by  the  opin- 
ion in  Norris  v.  Johnston,  supra. — 1  White  &  Tudor s  Lead- 
inQ  Cases  in  Eq.  544 ;  Notes  of  Hare  and  Wallace  t© 
Huhns  V.  Tenant. 

The  English  doctrine  "forbids  the  disposition. <>f  prop- 
erty, divested  of  its  legal  incidents  "  of  liability  to  debts, 
.and  susceptibility  of  alienation. — 1  Jar.  on  Wills,  SIG; 
lliil  on  Trustees,  395.  And  under  the  operation  of  that 
doctrine,  a  liability  to  debts,  to  the  extent  of  the  d^'btor's 
interest,  has  been  enforced,  in  the  cases  following,  to^wit : 
Where  the  dividends  were  directed  to  be  paid  into  the 
proper  hands  of  a  man,  or  on  his  own  proper  order  or  re- 
ceipt, and  not  to  be  assignable  by  way  of  anticipation 
{Brandon  v-.  liohmson,.lS  Ves.  429)  ;  where  an  annuity  was 
giv<'n  in  trust  for  the.  maintenance  and  support  of  the 
cestui  que  trust,  ru>t  to  be  liable  to  his  debts,  and  to  be  })aid, 
from  time  to  time,  into  his  proper  hands,  and  not  to  any 
other  person  [Graves  t:  Bclphin,  1  Sim.  GG)  ;  wiiere  an 
annuity  was  be(|uealhed  in  ti'ust,  with  directions  for  the 
payment  ot  dividends  for  the  .sole  purpose  of  t!ic  mainte- 
nance and  su})port  of  the  legatee  and  his  family,  and  with  a 
prohibition  of  alienation  and  liability  to  debts  {Yarnolcl  v. 
Muorehousc,  1  Russ.  &  Myl.  3G4)  ;  where  properly  was  held 
in  trust,  to  be  a})plied  in  such  ujanner,  and  to  suih  persons, 
for  the  board,  lodging,  and  subsistence  of  the  donee  and  his 
family,  as  the  trustees  should  think  proper  {Rlppon  v.  Nor- 
tc-n,  -2  Beav.  G4) ;  where  there  was  an  assignment  to  trus- 
tots  of  a  i'und  iu  trust  during  the  life  of  II,  or  siu-h  part 
tlu'reof  as  tluy  should  think  proper,  and  at  their  will  and 
pleasure,  and  at  such  times  and  in  such  sums  as  they  should 
deem  expedient,  to  pay  the  interest  to  him,  or,  at  their  dis- 
cretion, to  ex[)end  the  interest  in  procuring  for  liim  diet, 
lodgmg,  wearing  apparel,  and  other  necessaries,  so  that  the 
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same  should  not  be  subject  to  his  debts  or  disposition 
{Snoicden  v.  Dales,  6  Sim.  524)  ;  and,  lastly,  where  property 
was  conveyed  to  trustees,  to  pay  and  apply  the  rents  and 
j^rofits  to  the  support  of  J.,  his  wife  and  children,  with  a 
prohibition  against  any  charge,  or  assignment,  or  anticipa- 
tion by  J. 

It  is  difficult  to  reconcile  the  two  cases  of  Ticopoiny  v. 
Peyton,  (10  Sim.  4S7,)  and  Godden  v.  Crowlinrst,  {ib.  642,) 
with  the  other  English  decisions,  or  with  the  proposition, 
that  the  cestui  que  trust  in  this  case  has  an  interest  liable  to 
his  debts.  We  refer  to  the  discussion  of  those  two  cases 
by  Judges  Ormoud  and  GoldthM'aite,  in  Bur/cti/  d-  Harri- 
smiv.  Tiobinsou,  (10  11a.  702.)  where  an  attempt  has  been 
made  to  place  them  in  harmony  with  the  other  decisions. 
See,  also,  Ilill  on  Trustees,  .39-5,  note  x.  In  Yonnghushand 
V.  Gishornc,  (1  Col.  400.)  tliere  was  a  trust  for  the  persona! 
support,  clothing,  and  maintenance,  with  a  provisif>n  that 
the  fund  shonld  not  be  subject  to  the  debts  of  the  cestui 
que  trust.  The  fund  was  held  subject  to  pass  to  the  as- 
signees under  the  insolvent  debtors'  act  ;  and  the  vice- 
chancellor,  in  commenting  upon  the  cases  of  Ttcopeumj  v. 
Peyton  and  Godden  v.  Crou'hurst,  said,  that  if  they  were 
not  distinguisliable  fi'om  the  case  before  him,  he  "must  re- 
spectfully dissent  from  them."  So,  too,  we  say,  that  if 
the}'  are  not  distinguishable  from  this  case,  they  are  at  war 
with  all  the  other  English  decisions,  and  with  a  principle 
well  established  in  the  English  law,  and  we  must  respect- 
fully dissent  from  them.  T!ie  authorities,  which  we  have 
collated,  most  conchisively  show,  that  the  established  doc- 
trine in  the  English  chancery  does  not  permit  any  other 
conclusion,  than  that  the  fund  in  the  hands  of  Thomas  H. 
Smith  is  l!;il)le  to  the  debts  of  Wni.  (}.  Smith. 

The  decision  in  JliU  and  Wife  r.  McBae,  (27  Ala.  17-5,) 
when  coiisidci-cd  in  its  entirety,  and  not  in  reference  to  any 
single  sentence,  docs  not  sii])port  the  position,  that  in  this 
case  the  irust  fund  enjoys  any  imnnmity  from  liability  to 
debts.  It  is  in  reh-rence  to  a  bequest  of  property  to  be 
lield  in  trust  for  tho  support  of   a  man   and  his  wife  and 
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children  ;  and  the  decision  is  placed  upon  the  ground,  that 
the  interest  of  the  debtor  was  so  blended  with  that  of  the 
wife  auvl  children,  that  the  former  coidd  not  be  separated 
and  8u1)jecte(l  to  debts  without  detriment  to  the  latter. 
And  the  same  doctrine  seems  to  have  been  recognized  in 
the  o[)inions  in  liuyely  &  Harrison  v.  liohlnson,  10  Ala. 
702.  See,  also,  FcUoius,  Wadsivorth  &  Co.  v.  Tann,  9  Ala. 
999  ;  Spear  v.  WaVcley,  10  Ala.  328. 

The  jwecise  question  of  this  case  seems  to  have  been  in- 
volved in  the  case  of  CZarZ;  v.  Windham,  (12  Ala.  79S,) 
and  it  is  not  a  strait)ed  inference,  that  an  adjudication  of 
it  adversely  ti)  the  appellants  is  implied  in  that  decision. 
In  the  case  of  Ilohertson  &  Pettihone  v.  Jolmston,  (30  Ala. 
197,)  we  endorsed  the  doctrine  declared  by  Judge  Ormond 
in  Ilugdy  ^  Harrison  c.  Mohinsoit^ — "  that  a  beneficial  inter- 
est- c-aunot  be  given  to  one,  so  that  it  cannot  be  reached  by 
his  creditors,  unless  such  interest  is  conferred,  and  is  to  be 
enjoyed,  jointly  with  others,  and  is  also  incapable  of  sever- 
ance." We  but  carry  out  that  doctrine,  and  follow  the 
lead  of  our  former  decisions,  in  declaring  that  the  fund 
held  in  trust  for  William  G.  Smith  is  liable  to  his  debts. 

We  think  Wm.  Cr.  Smith's  right  to  the  fuiid  was  equi- 
table, and  was  liable  to  attachment  in  equity  under  section 
2950  of  the  Code.— To^tr.  Flinn,  34  Ala.  409, 

Affirmed. 


WEBB  vs,  KELLY. 
[i>etinup:  fok  slave.] 


1.  General  olijcction  1o  evidence. — ^A  s^neral  objecHon  to' crideiicc,  a  part 
of  -wbich  is  legal,  may  be  overruled  entirely. 

2.  A(lmi-s'<ihiliti/  of  declarations  an  part  of  res  ge.sta'.. — The  declarations  of 
the  vendor  of  a  slave,  made  "  a  few  days  after  the  sale,"  to  the  eftect 
that,  if  he  had  known  that  the  slave  was  not  going  to  Texas, 
(whither  the  i)urchaser  had  represented  that  he  intended  to  carry 
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Liiii,)  he  would  not  have  sold  hiiii,  are  not  evidence  for  the  <le(larii»t, 
as  a  part  of  the  rts  gesiw,  in  a  suit  involving  the  validity  of  the  sale. 

3.  J^yuissihiUfy  of  record  as  eridence  in  another  suit.— In  detinue  for  a 
slave,  bronji;ht  by  the  vendor  against  the  pui'chaser, — the  inatefial 
inquiry  being,  whether  the  purchase-money  was  furnished  by  the 
defendant,  or  by  the  slave  himself;  and  the  defendant,  fbr  the  pur- 
pos'i  of  showing  that  the  plaintiff,  before  the  sale,  "knew  that  the 
sltfve  had  money,  and  permitted  him  to  have,  use'  and  dispose  of  it 
a«  ]'.»  i)leased,"  having  read  in  evidence  a  receipt,  by  which  the  jJain- 
titl' acknowledged  to  have  received  a  snni  of  money,  for  safe-keeping, 
from  th<}  shive  and  hixS  mother, — the  record  of  a  suit  instituted  by  the 
defendant,  after  the  sale,  in  the  name  of  the  owner  of  the  slave's 
Hiot-licr,  (but  without  his  aiithority  or  knowledge,  and  aftcwards dis- 
laissed  hy  him,)  Ibr  the  recovery  of  this  n)oneY  from  the  plaiut-iti',  is 
not  competent  evidence  for  the  plaintitf,  "  to  explain  said  receipt,  and 
to  show  that  the  defendant  regarded  the  money  as  belonging  to  the 
slave's  mother." 

4.  I'cxHonal  citanddno^  cf>  n-itness,  and  stq)j)ression  »/  dejyosition. — SemJ>le, 
that  the  ;ict  "to  compel  the  personal  attendance  of  witnesses  in  civil 
cases,"  (.Session  Acts  ISr^T-S,  ]>.  34,)  does  not  apply  to  a  Avitnesswho  is 
conhned  in  jail  under  a  judicial  geutence;  but,  if  the  proper  a  fli  davit 
has  been  made,  and  the  attendance  of  the  witness  can  be  procured, 
the  deposition  ought  to  be  suppressed. 

5.  llehaacof  snretij  on  detinue  hand, and  exami nation  as  tciinesfi. — The  surety 
on  a  detinue  ])Oiul  may  be  released,  and  examined  as  a  witness  for  liis 
princi)val,  on  tiie  execution  by  the  latter  of  a  new  bond,  with  other 
good  and  snt'iicient  sureties;  but  it  is  not  permissible  to  erase  the 
surety's  name  from  the  bond,  against  the  o'ojection  of  the  obligee,  and 
substitute  the  name  of  another  surety  in  his  stead. 

G,  Maater's  riijht  to  monei/  acquired  by  dare;  rulidify  of  contract  for  benefit 
ofi^lave. — If  tlie  nnister  knowingly  permits  his  slave  to  acquire  money, 
and  to  pay  it  out  to  a  third  person,  in  a  fair  business  traiisacticui,  he 
cannot  afterwards  reclaim  it;  but,  if  such  third  person  receives  and 
holds  the  money  for  the  bent-tit  of  the  slave,. and  as  his  bailee,  and  it 
is  afterwards  used,  without  the  knowledge  of  the  master,  in  pnrrjias- 
ing  the  slave  for  himself  from  the  master,  the  contract  is  void,  and 
does  not  divest  the  title  ot  the  master. 

ArrE.VL  from  the  City  Court  of  jMobile. 
Tried  before  the  lion.  Alex.  McKiNSTRr. 

This  action  was  brought  by  Jurao^  Kelly,  against  John 
T.  AVebb,  to  recover  a  slave  named  Wash,  under  the  follow- 
ing circumstances  :  Tiie  slave  belonged  to  the  plaintilF,  and 
was  employed  by  liim  ;i.s  a  cab-driver  in  the  city  of  Mobile, 
but  was  permitted  to  retain  ior  himself  about  one-halfof  his 
wages.    The  defendant  procured  ono  Williams  to  negotiate 
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with  plaintiff  for  the  sale  of  the  slave  ;  the  plaintiff  sold 
him  to  AVilliams,  on  the  JGth  July,  lS-57,  for  one  thousand 
dollars,  and  executed  to  Williams  a  bill  of  sale,  with  war- 
ranty of  title  and  soiindness ;  and,  on  the  next  day,  Wil- 
liams executed  a  similar  bill  of  sale  to  A.  I^>rooks,  who  then 
Ijaid  ever  the  purchase-money  to  the  plaintift.  A  part  of 
the  purchase-moiiey  was  paid  by  the  draft  of  one  Lraider- 
milk  for  $500,  which  he  had  given  to  the  slave  for  borrowed 
money ;  and  the  defendant's  evidence  tended  to  show  that 
he  had  himself  furnished  a  portion  of  the  residue.  The 
plaintiff  contended,  that  the  purchase  by  Williams  was 
made  at  the  instigation  of  the  defendant,  under  an  airree- 
ment  between  him  and. the  slave  that  the  purchase  should 
enure  to  the  benefit  of  the  slave,  and  that  the  money  was 
in  fact  furnished  by  the  slave.  Williams  testified,  that  he 
had  vo  interest  whatever  in  the  slave,  and  that  he  made 
the  purchase  for,  and  -at  the  instance  of  the  defendant. 
Brooks  testified,  "that  he  never  had  or  claimed  any  title  to 
the  slave,  and  never  paid  any  of  his  own  money  for  him  ; 
but  that  the  title  w^as  made  to'him  to  obligie  the  defendant, 
who  did  not  want  to  be  known  in  the  transaction,  and  who 
brought  the  money  to  him."  During  the  negotiations 
between  the  plaintiff  and  Williams,  the  latter  represented, 
"that  he  lived  in  Texas,  where  the  slave  had  relatives,  and 
intended  to  leave  for  Texas,  with  the  slave,  so  soon  as  the 
purchase  was  concluded."  A  witness  for  the  plaintifi"  stated, 
"that  he  heard  plaintiff  say.  a  few  days  after  the  sale,  that 
he  would  hot  have  sold  Wash,  if  he  had  known  that  he  was 
not  going  to-  Texas,  where  he  had  kin."  The  court  admit- 
ted this  statement  as  evidence,  as  a  part  of  the  res  gcstce, 
against  the  defendant's  objection  ,•  to  which  the  defendant 
reserved  an  exception. 

Before  the  trial  commenced,  the  defendant  moved  the 
court  to  suppress  tlie  deposition  of  one  Mary  Lebonte, 
which  had  been  taken  on  interrogatories  and  cross-inter- 
rogatories while  the  witness  was  in  jail  under  a  judicial 
sentence  ;  and  stated  to  the  court,  "  that  he  had  made  the 
statutory  affidavit   to  procura  the  personal  attendance  of 
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said  witness,  (Acts  1S57-S,  p.  34,)  and  that  she  was  then 
present  in  the  court-house,  under  the  order  of  the  court." 
The  court  refused  to  suppress  the  deposition,  "  on  tlie 
ground  tliat  the  statute  did  not  apply  to  witnesses  who 
were  in  jail,  under  judicial  sentence,  for  an  ofFense  against 
the  criminal  laws ;"  but  gave  leaA'e  to  the  defendant  to  put 
the  witness  on  the  stand  as  his  own  witness,  if  he  desired  to 
do  so.  The  defendant  declined  to  introduce  the  witness  as 
his  own.  and  reserved  an  exception  to  the  overruling  of 
his  motion  to  suppress  the  deposition.  During  the  trial, 
when  the  deposition  of  this  witness  was  offered  in  evidence 
to  the  jury,  the  defendant  moved  the  court  to  suppress  the 
answer  to  the  fourth  interrogatory,  which  was  in  these 
words:  "AYasIi  pretended  to  be  lame,  in  order  that  he 
might  induce  Mr.  Kelly  to  sell  him.  I  have  heard  him 
say  that  this  was  his  object.  It  wiis  a  mere  pretense  :  he 
was  not  lame.  When  he  saw  Mr.  Kelly  or  liis  friends,  he 
would  make  out  that  he  was  lame.  In  the  house,  when- 
ever I  saw  him,  he  walked  straight.  He  often  talked  of 
liow  he  was  tiying  to  fool  Mr.  Kelly."  No  ground  of 
objection  to  this  answer  was  specified.  The  court  refused 
to  exclude  it,  and  the  defendant  excepted. 

The  defendant  had  proved,  that  the  plaintifi",  prior  to  the 
sale  to  Williams,  permitted  the  slave  to  retain  a  gieat  part 
of  his  earnings,  to  employ  counsel-to  defend  himself,  wlien 
jirosecuted  for  an  infraction  of  the  city  laws,  &c.;  aud,  "for 
the  purpose  of  showing  that  the  plaintiff  knew,  before  said 
sale,  that  the  slave  had  money,  and  permitted  him  to  have, 
use  and  dispose  of  it  as  he  pleased,"  had  read  in  evidence 
a  receipt,  signed  by  })laintilf,  in  these  words  :  "  Received 
from  the  boy  Wash  and  his  mother,  Clarissa,  four  hundred 
dollars,  fur  safe-keeping;"  on  which  were  endorsed  these 
words  :  "  Paid  on  the  within,  two  hundred  dollars."  "  To 
explain  said  rciceipt,  and  to  show  that  the  defendant  regarded 
the  money  as  belonging  to  said  Clarissa,"  the  plaintiff 
offered  in  evidence  the  record  of  a  suit,  instituted  against 
liim,  after  the  sale,  in  the  name  of  one  Wiley,  (who  was 
the  owner   of    Clarissa,)  for   the  recovery  of  the  money 
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fipecified  in  tlie  receipt ;  accompanied  with  the  parol  testi- 
mony of  said  Wiley,  to  the  effect  that  said  suit  was  insti- 
tuted l)y  the  defendant,  withou-t  Ids  authority  or  knowledge, 
and  was  dismissed  by  him,  at  the  defendant's  cost,  before 
trial.  The  defendant  objected  to  tlie  admission  of  this 
record  as  evidence,  on  the  ground  that  it  was  irrelevant ; 
the  court  overruled  his  objection,  and  he  excepted. 

On  the  institution  of  the  suit,  the  defendant  having  failed 
to  give  the  statutory  bond  for  the  forthcoming  of  the  slave, 
the  plaiiititi"  gave  bond,  with  W.  C.  Wright  and  T.  H. 
Robinson  as  his  sureties ;  and  the  possession  of  the  slave 
was  delivered  to  him  by  tlie  sheriff.  During  tlie  trial,  the 
court  allowed  the  plaintiff,  against  the  defendant's  objec- 
tion, to  erase  the  name  of  Robinson  from  the  bond,  and  to 
substitute  the  name  of  one  Masterson  in  its  stead,  in  order 
that  lie  might  examine  Rolnnson  ds  a  witness ;  to  which 
action  of  the  court  the  defendant  reserved  an  exception. 

The  defendant  requested  the  court  to  instruct  the  jury, 
*'  that  if  they  believed,  from  the  evidence,  that  the  plaintiff 
permitted  the  slave  Wash  to  retain  a  part  of  his  earnings 
for  himself,  and  to  use  and  dispose  of  the  money  he  was 
thus  permitted  to  acquire  as  he  pleased  ;  and  that  Wash,  in 
the  absence  of  a  revocation  of  this  consent,  afterwards  loaned 
the  money  thus  acquired  to  Landermilk,  and  it  w^as  used  by 
Williams  in  the  purchase  of  Wash,  then  the  plaintiff  would 
have  no  right  to  reclaim  the  money  so  acquired,  used  and 
disposed  of  by  Wasli."  The  court  refused  to  give  this 
charge,  and  the  defendant  excepted  to  its  refusal. 

All  the  rulings  of  the  court  tf  which,  as  above  stated, 
exceptions  were  reserved,  are  now  assigned  as  error. 

Smith  &  Chandler,  for  appellant. — 1.  The  depositioii 
of  the  witness  Lebonte  ought  to  have  been  suppressed, 
and  the  witness  examined  personally  on  the  stand.  The 
general  policy  of  the  lav,^  requires,  that  witnesses  should 
be  examined  orally,  in  open  court,  whenever  it  can  be 
done.  The  act  of  1S-5S  is  very  comprehensive  in  its 
language,  and  does  not  exempt  from  its  on'^r  {"on  vr;,:;;  •  •,  > 
22 
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who  are  confined  in  jail ;  nor  does  any  reason,  or  principle 
of  public  policy,  demand  that  they  should  be  excepted. 
Even  if  the  act  did  not  apply,  it  was  the  duty  of  the  court 
to  suppress  the  deposition,  when  it  was  made  to  appear 
that  the  witness  was  in  fact  present  in  court. 

2.  Thg  answer  of  tliis  witness  to  the  fourth  interroga- 
tory, consisting  of  the  declarations  of  the  slave,  was  not 
competent  evidence  against  the  defendant. — Muuldin  d'- 
Terrell  v.  Mitchell,  14  Ala.  814. 

3.  The  declaratioii-s  of  the  plaintiff,  made  several  days 
alter  the  sale,  constituted  no  pai  fe  of  the  res  gestrc,  and 
were  not  made  in  the  presence  of  either  Williams  or  the 
defendant.  A  party  cannot  be  permitted  thus  to  manufac- 
ture evidence  for  himself. — Hooper  v.  Edieards,  20  Ala.  530  ; 
G  Ala.  735  ;  3  Conn.  250  ;  2  J.  J.  Mar.  380  ;  15  l^arb.  5G0. 

4.  The  court  erred  in-  permitting  the  plainthi  to  erase 
the  name  of  Kobinson  from  the  bond,  and  to  substitute 
the  name  of  JMasterson  in  its  stead.  This  eliected  a  mate- 
rial alteration  of  the  bond,  which  rendered  it  void  as  to  the 
other  surety  ;  and  the  rights  of  the  obligee  cannot  be  thus 
impaired  or  destroyed, 'against  his  consent.  A  new  bond 
ought  to  have  been  executed  and  tendered. 

5.  The  record  of  tlie  suit  of  T Ft'?^// against  A7'%  was  not 
relevant  to  any  issue  an  the  case,  while  it  contained  evi- 
dence which  was  calculated  to  injure  the  defendant  before 
the  jury. 

(3.  The  charge  asked  and  refused,  ought,  to  have  been 
given.  It  was  proved,  that  plaintiM  permitted  the  slave  to 
retain  and  dispose  of  a  part  of  his  earnings  as  lie  pleased, 
knew  that  he  had  money,  and  authorized  Landermilk  to 
bori'ow  mon(;y  from  liim ;  and  that  the  money  so  l)orrowed 
))y  Landermilk  was  used  in  the  purchase  by  vTilhams.  On 
these  facts,  he  had  no  right  to  reclaim  the  moiiey. — Shanh- 
lin  V.  Jvlmson,':)  Ala.;270  ;  Jones  v.  Nlrdlinger,  20:  Ala.  400  ; 
28  Ala.  520.  Jf  he  had  the  right,  at  his  election,  ^_o  rescind 
the  coiiti'act.  and  recover  the  slave,  he  ouglit  lirst  to  liave 
returned  the  money  iiiivnnccd  by  th(!  defendant. — 13  Bar- 
bour, 045  ;  2  liilh  -^88  ;  1  Denio,  74  ;  1  Metcalf,  550. 
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F.  S.  Blount  atid  G.  Y.  Overall,  contra. — 1.  The  act 
of  1S5S,  to  compel  the  personal  attendance  of  witnesses, 
has  no  application  to  persons  who  are  in  jail  under  sen- 
tence (if  thfilaw;  nor  had  the  defendant  complied  with  its 
requisition,  to  procure  the  attendance  of  the  witness.  If 
he  was  injured  by  the  refiisal  of  the  court  to  suppress  the 
deposition,  he  might  have  examined  the  witness  orally,  as 
the  court  gave  him  permission  to  do. 

2.  The  answer  of  the  witness  Lebonte  to  the  fourth 
interrogatory  coutained  some  legal  evidence,  while  the 
objection  to  it  was  general. — liigehtc  v.  Ward',  29  Ala.  471  ; 
Shepherd's  Digest,  -39G,  and  authorities  there  cited. 

3.  The  declarations  of  the  plaintiff  were  admissible,  as  a 
part  of  the  res  gestce ;  and  even  if  there  was  error  in'  therr 
admisMon,  the  error  worked  no  injury,  since  the  evidence 
could  not  have  affected  the  issue  before  the  jury. 

4.  The  plaintifi'  had  a  right  to  examine  Robinsoa  as  a 
witness,  and  to  substitute  a  new  surety  in  his  stead. — 
5  8m.  &  I\[ar.  2:j8 ;  3  Oowon,  2-51;  3  W^jndell,  376; 
S  Johns.- 30S. 

5.  It  was  certainly  competent  for  the  plaintiff  to  explain 
the  receipt  which  the  deleiidant  had  read  in  evidence,  and 
to  show  that  the  defendant  himself  had  treated  the  money, 
therein  mentioned,  as  belongin^j  te- Clarissa  ;  and  the  record 
was  admissible  evidence  for  that  purpose. 

G.  If  the  money  paid  by  Brooks  to  Kelly,  or  any  part  of 
it,  was  furnislied  by  the  slave,  and  that  fact  was  not  known 
at  the  tijne  by  Kelly,  the  sale  was  a  nullity,  and  Kelly's 
title  to  the  slave  wasflevei'divestcd.  8o  long  as  the  money 
remained  in  the  possession  of  the  slave,  or  was  held  in 
trust  for  him,  the  master  had  a  light  to  reclaim  it. — 0  Ala. 
271  ;  20  Ala.  490  ;  28  Ala.  -514.  The  sale  was  void,  for 
fraud,  and  for  want  of  consideration. — 15  Mass.  1-56  ;  10  N. 
11.477;  14B«r-bour,  594;  Cro.  Eliz.  199;  1  Ring.  N.  C. 
634;  G  N.  H.  22^-\  Chitty  on  Contracts,  5S9. 

STONE,  J. — In  the  answer  of  the  witness  Mary  Lebonte 
tolhe  *th  interrogatory,  are  some  statements  of  fact,  which 
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are  clearly  legal  evidence.  The  objection  of  the  appellant 
was  general,  to  the  whole  answer.  Under  these  circum- 
stances, the  court  did  not  err  in  overruling  the  objection. 
Shep.  Dig.  590,  ^  169. 

[2.]  In  admitting,  as  evidence  for  plaintiff,  what  he  had 
himself  said  a  few  days  after  the  sale,  the  city  court  erred. 
This  was  no  part  of  the  res  gestce,  and  Mr.  Kelly  could  not 
make  evidence  for  himself. — Shep.  Dig.  592  ;  Nciccomhe  o. 
Leavitt,  22  Ala.  631. 

[3.]  We  do  not  know  any  principle  on  which  tlie  record 
of  the  suit  between  Wiley  and  Kelly  could  be  evidence  for 
any  legitimate  purpose  in  this  trial.  It  was  irrelevant, 
and  could  not  possibly  shed  any  light  on  the  main  subject 
of  contest,  namely,  whose  money  was  used  in  the  purchase 
of  the  slave  Wash?  The  court  erred  in  admitting  the 
record. 

[l.]  The  question  of  the  duty  of  the  city  court  to  su|>- 
press  the  deposition  of  the  witness  Mary  Lebonte,  and  to 
bring  her  personally  before  the  court,  will  probably  not 
again  arise  in  it*  present  form.  It  is  probably  trufi  that  a 
witness,  coniiaed  in  prison  under  sentence  of  the  law,  is  not 
within  the  spirit  of  the  statute;  but,  when  the  proper  affi- 
davit is  made,  and  the  attendance  of  the  witness  can  be 
procured,  the  deposition  should  be  suppressed. — Acts 
i  S57-S,  p.  34. 

[5.]  In  the  fbnn  in  wl.irh  the  attempt  was  made  to  render 
Mr.  Kobinson  a  competent  witness  for  Mr.  Kelly,  t'  j  city 
court  also  erred.  It  was  not  permissible  to  erase  j\[r.  Eob- 
inson's  name  from  the  bond,  and  supply  his  place  with 
another  surety,  A  new  and  sufficient  bond  should  have 
been  <'xeeuted  and  approved,  before  any  action  of  the  court 
should  have  been  had,  e?;onerating  Robinson  as  a  surety. 
Tendering  such  good  and  sullicient  surety,  and  executing  a 
proper  bond,  Mr.  Kelly  had  a  right  to  ask  that  his  former 
surety  be -discharged,  that  he  might  testify  us  a  witness  for 
him. — y'a>/hr  v.  JJranrJi  Hank  at  Hunt sv Hie,  14  Ala.  633  ; 
Drinln-ater  v.  Jlollidaij,  ]l  Ala.  134. 
,[6.J  We  think  the  charge  asked  and  refused,  misappre- 
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heiids  tlie  rights  of  the  parties  to  this  suit.  The  gist  of 
Mr.  Kelly's  comphiint  lic^  in  the  claim  by  him,  that  the 
preteruh'd  purchase  of  Wash  by  Mr.  Williams  and  Mr. 
Webb,  was  with  m-oucy  to  whicli  neitlier  of  them  had  any 
claim,  but  which  belonged  to  him,  Kelly;  that  a  fraud  was 
practiced  upon  Idm,  and  liis  title  to  his  property  sought  to 
be  divQsted,  l)y  a  pretended  purchase  by  Williams,  when 
in. fact  the  purchiise  was  made  by  the  slave  Wash  himself, 
with  tJie  money  of  his  master. 

The  rule  is  well  settled  in  tlds  State,  that  a  slave  cannot 
be  the  owner  of  property,  but  whatever  accrues  to  the 
sJave  becomes  the  piwperty  of  his  master. — See  Brandon 
V.  Bank  of  HfintsviUe,  1  Stew.  320  ;  Jones  v.  NirdUnger, 
20  Ala.  4S8.  If  the  slave  acquire  money  or  property  with 
his  muster's  consent,  and  with  like  pei'mission  pay  it  out 
to  another,  who  receives  it  fairly  and  in  a  business  trans- 
action, the  owner  of  tlie  slave  cannot  afterwards  pursue 
such  rnonev  and  recover  it. — Shanldin  v.  Johnson,  9  Ala. 
Rep,  271  ;  Stanley  v,-  Nelson,  28  Ala.  514.  But,  io  come 
within  this  rule,  the  person  wlio  receives  the  money  or 
property  from  the  slave,  must  receive  it  in  his  own  right, 
and  not  as  a  bailee  or  custodian  for  tlie  benefit  of  the  slave. 
If  the  money  or  other  thing  be  received  and  held  for  the 
slave,  it  is  still  subject  to  the  masters  assertion  of  owner- 
ship. 

The  fact  that  Wash  "loaned  the  money  thus  acquired  to 
Landermilk,  and  it  [the  money]  was  used  by  Williams  in 
the  purchase  of  Wash,"  did  not,  without  more,  destroy  Mr. 
Kelly's  right  to  the  money.  It  would  .still  be  subject  to  his 
assertion  of  ownership,  so  long  as  it  was  held  for  Wash's 
benefit;  and  if  the  purchase  was  in  fact  made  with  money 
furni.'<hed  by  the  slave,  without  the  knowledge  of  Mr.  Kelly, 
and  this  change  of  title  was  procured  to  be  made  to  Wil- 
liams, but,  in  reality,  was  for  the  benefit  of  the  slave  him- 
self,— then,  on  the  ascertainment  of  these  facts  by  the  jury, 
Mr.  Kelly  would  have  the  right  to  retake  the  possession  of 
his  slave. 

Reversed  and  remanded. 
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MILLER  vs.  HAMPTOX,  Adm'r  &c. 

[DliTINUlC   FOR   SLAVES. 5 

1.  Charges  given  on  rcqnest  viusf  he  taJcen  hg  jurg  on  retirement. — Wlien 
charges  to  the  jury,  in  writing,  are  given  by  the  court  at  the  request 
of  a  party,  it  is  the  duty  of  the  court  to  allow  the  jury  to  take  such 
charges  with  them  on  their  retirement,  and  t)ie  refusal  to  do  so  fs- 
error;  the  statute  (Code,  §  2355)  is  mandatory,  and  not  simply 
directory. 

2.  Esioppel  ly  I>07ul,  and  en  liais. — A  delivery  bond,  executed  T)y  the 
defendant  in  detinue,  which  does  not  recite  any  tact  showing  that  ths 
defendant  had  jMJSsession  of  the  property  at  the  servicer  of  the  writ, 
does  not  estop  him  from  showing,  in  defense  of  the  action,  that  he  .did, 
not  have  the  possession  of  the  property  at  that  time  ;  nor  does  the 
giving  of  such  bond  operate  an  estoppel  en  ]>ai9  against  him.  (Ex- 
plaining and  limitijjg  Wallis  y.  Long,  IG  Ala.  738.) 

3.  Admissibility  of  jiaroJ  to  vary  date  of  deed.— V aval  evidence  is  admis- 
sible, to  show  tliat  a  deed  or  bond  was  in  fact  executed  on  a  diiferent 
day  from  that  stated  in  it. 

Appeal  from  the  Circuit  Court  of  Walker. 
Tried  before  the  Hon.  A.  A.  Colemax. 

This  action  was  brought  by  J.  W.  Hampton,  as  tlvc 
administrator  of  Marth  I  jMiller,  deceased,  against  Lucius  C. 
Miller  and  Matthew  R.  Miller,  to  recover  several  slaves; 
and  was  commenced  on  the  12th  March,  1S59.  The  writ 
was  executed  Ijythe  sherifi',  on  the  day  of  its  date,  on  both 
of  the  defendants,  .who,  on  the  same  day,  executed  a 
delivery  bond  for  the  forthcoming  of  the  slaves,  which  wae 
approved  l>y  tlie  slieriif  on  the  14th  March,  and  tlie  condi- 
tion of  which  was  in  the  followi ng  words  :  "Whereas  the 
above-nam(!d  J.W.Iiampton  did,  on  the  }2th  Mai'di,  185^^, 
obtain  from  tlie  office  of  the  circuit  ^ourt  of  Walker 
county  a  writ  or  summons  against  the  said  L.'C.  Milh;r  and 
M.  R.  j\Iiller,  returnable  to  the  sjiring  term  of  the  circuit 
court  of  said  county  ;  and  whereas  the  sheriff  of  saiii 
county  was,  b}^  said  writ,  connnanded  to  seize  and  take  in 
possession  the  following  slaves,"  (naming  them;)  "by  virtue 
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of  which  summons,  H.  G.Lollar,  sheriff,  did  take  possession 
•of  the  above-named  slaves;  now,  if  the  above-bound  L.  C. 
And  M.  II.  Miller  shall  well  and  truly  deliver  the  above- 
mentioned  slaves  to  the  said  J.  W.  Hampton,  administrator 
as  aforesaid,  within  thirty  days  after  judgment,  in  case  the 
said  Millers  fail  in  the  suit,  and  pay -all  damages  of  said  prop- 
erty and  costs,  then  the  foregoing  obligation  to  be  void," 
?<fcc.  The  defendants  pleaded,  "in  short  by  consent,"  non 
dctincnt,  and  the  statute  of  limitations  of  six  years. 

On  the  trial,  as  the  bill  of  exceptions  shows,  after  the 
plaintiff  liad  read  in  evidence  the  delivery  bond  executed 
by  the  defendants,  "tlie  defendants  offered  evidence  sho^•v- 
Jng  that  said  Matthew  R.  Miller  did  not  have  possession 
of  any  of  said  slaves  at  the  commencement  of  this  suit, 
.and  that  no  demand  had  been  made  of  liim  for  said  slaves 
before  the  biinging  of  this  suit ;  and,  in  connection  with 
this  evidence,  offered  to  prove  that  the  nanie  of  said  Matthew 
R.  Miller,  as  one  of  the  makers  of  said  delivery  bond,  •■v/as 
Jiot  signed  by  him.  This  testimony  was  offered,  as  stated 
at  the  time,  to  contradict  the  recitals  of  said  bond  as  to 
possession  ;  the  said  defendant  admitted  the  bond -to  be  his 
bond  and  genuine."  The  court  excluded  the  evidence,'  aad 
the  detendajits  excepted. 

The  court  charged  the  jury,  "that  the  delivery  bond 
given  in  this  case  estopped  both  of  the  defendants  .from 
denying  that  they  had  -possessian  of  the-  slaves  sued  for  at 
the  service  of  the  writ;"  to  which  charge  the  defendants 
excepttnl.  The  defendants  asked  the  court  to  give  several 
charges,  which  were  in  writing,  and  wliicli  the  court  gave 
as  asked.  "Tlie  defendants  then  asked  the  court  to  permit 
the  jury  to  take  said  charges,  so  given  by  the  court,  with 
them  on  their  retirement  to  consider  of  tlieir  verdict  ;  but 
the  coui't  refused  to  do  so;  to  which  relusal  the  defendants 
exce})ted." 

The  several  rulings  of  the  court  to  which  exceptions 
were  reserved,  are  now  assiu;ned  as  error. 

Tiios.  M.  Peteus,  for  appellant. — 1.  The   delivery  bond 
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did  not  estop  the  defendants  from  showing  that  jMatthew  R, 
Miller  was  not  in  possession  of  the  property  at  the  service 
of  the  writ.  It  contains  no  recital  of  possession  by  them, 
or  of  facts  from  which  such  possession^  can  be  implied  ; 
and  its  mere  execution  cannot  operate  as  an  estoppel  en 
pais,  since  the  plaintiff's  conduct  could  not  have  been  in 
any  manner  influenced  by  it.  It  was  simply  intended  to 
secure  the  delivery  of  the  property  to  the  plaintiff,  and 
the  payment  of  the  costs  and  damages,  in  the  event  he 
succeeded  in  the  suit ;  and  it  cannot  be  extended  by  con- 
struction to  purposes  not  contemplated  by  the  parties. 
Code,  §^  2192-93  ;  1  Greenl.  Ev.  §§  22-27  ;■  1  Phil.  Ev. 
(C.  &  H.)  3G0,  3()S,  and  notes;  McCmvn/  v,  Bcmson, 
19  Ala.  430;  Founds  v.-  BicJiards,  21  Ala.  421  ;■  Stone  v. 
Brltton,  22  Ala.  543  ;  Cnitclifidd  v.  Hudson,  23  Ala.  393  ; 
Ware  v.  (Joivles,  24  Ala.  44(5 ;  14  Ala.  371  ;  27  Ala.  G^l  ; 
29  Ala.  233  ;  Giles  v.  Pratt,  2  Hill,  (So.  Ca.)  439  ;  1  Car. 
&  P.  22  ;  2  M.  &  R.  4S1  ;  11  Shep.  332  ;  7  Conn.  214  ; 
4  Mass.  ISO,  273  ;  2  Pick.  425  ;  0  Pick.  520  ;  1  Rawle,  141 ; 

2  John.  382  ;  3  Rand.  5G3  ;  S  W.  &  S.  135  ;  31  Ala.  532, 
575  ;  7  Barr,  185 ;  S  Wendell,  483  ;  9  B.  &  C.  5SG  ;  5  N. 
II.  453. 

2.  The  jury  ought  to  have  been  permitted  to  take  with 
them,  on  their  retirement,  tlie  written  charges  which  had 
been  given  at  the  instance  of  the  defendants.  This  was 
not  a  matter  of  discretion  with  the  court,  but  a  right 
secured  to  the  defendants  by  statute.  The  statute  is  man- 
datory, and  not  directory  merely,  and  it  ought  to  i-eceive 
such  a  construction  as  will  effectuate  tlie  purposes  intended 
by  it.— Code,  §  2355  ;  Ex  jiarte  BanJcs,  28  Ala.  28,  and 
castas    there    ciied  ;   1    Bouv.   Die.   473  ;  4   S.   &    R.  2G5  ; 

3  Burr.  2539. 

John  T.  ]\Iok(.ax,  contra. — 1.  As  to  the  conclusiveness 
of  the  deliv(>iy  bond,  yet?  W(dtis  v.  Lorn/,  l(i  Ala.  738. 

2.  'J'hat  tli(!  word  n/ai/,  as  used  in  section  2355  of  the 
Code,  is  directory  nx'n^ly,  see  Ex  parte  Simonton,  9  Poitcr, 
395  ;  Wallccr  r.  Chapman,  22  Ala.  IIG  ;  17  Ala..  440  ; 
2  Ahi.  305  ;  3  IIum[)]i.  157. 
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R.  W.  WALKER,  J.— 1.  The  Code  provides,  that 
"charges  moved  for  by  either  party,  must  be  in  writing, 
and  must  be  given  or  refused  in  the  terms  in  wliich  they 
are  written  ;  and  it  is  the  duty  of  the  judge  to  write 
'given'  or  'refused,'  as  the  case  may  be,  on  tlie  document, 
and  sign  his  name  thereto  ;  which  thereby  becomes  a  part 
of  the  record,  and  may  be  taken  by  the  jury  with  them  on 
their  retirement." — Code,  §  235-5.  Under  this  lavv-,  when 
a  party  asks  a  proper  charge,  he  has  the  right  to  have  it 
given  in  tiie  terms  in,  whicli  it  is  asked  ;  and,  in  order  that 
he  may  have  tlie  full  benefit  of  it  before  the  jury,  he  may 
demand  tliat  it  shall  be  taken  with  them,  so  as  to  be  sub- 
ject to  their  examination,  on  their  retironent.  One  of  the 
purposes  of  the  law  is,  that  there  shall  be  no  mismider- 
standing,  on  the  part  of  tlie  jury,  as  to  the  written  charges 
given  or  refused  by  the  court ;  and  this  end  is  much  more 
8urelj'  attained  by  having  tiie  charges  befoi'e  the  jmy  dur- 
ing their  deliberations,  than  when  they  are  simph'  i-cid  to 
them  by  the  court,  and  tlien  withheUl  from  tiieir  inspec- 
tion. When  written  charges  are  asked,  and  eitliei-  <riveri 
or  refused,  the  law  makes  them  a  part  of  the  record — as 
much  so  as  the  depositions,  or  other  documentary  evidence 
read  on  the  trial  ;  and  both  alike  shouM  be  sul)ject  to  the 
inspection  of  the  jury  during  their  retirement.  Where 
numerous  charc;es  in  writini;  are  asked  bv  counsel,  some  of 
which  are  given,  and  some  refused,  it  might  often  happen, 
if  the  charges  were  withheld  from  the  jury,  that  they  ^\•t)uld 
fail  to  recollect  the  substance  of  the  charges  given,  or  even 
conionnd  those  which  had  been  given  with  ihos(,'  which 
were  refused  ;  and  in  this  way  serious  injury  might  result 
to  one  of  the  parties.  In  cases  such  as  tliose  we  have  sup- 
posed, it  would  be  as  reasonable  to  compel  the  jury  to  depend 
upon  their  memory  as  to  the  contents  of  tiie  docunu'ntary 
evidence  introduced  on  the  trial,  as  to  deny  them  tb.e  pos- 
session of  the  written  charges  upon  the  lav*^  of  the  case 
given  by  the  court.  It  follows,  that  the  court  erred,  in 
refusing  to  permit  the  jury  to  take  with  them,  on  their 
retirement,  the  written  charges  which   had   been  given  at 
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the  iiif^taiice  of  the  defendant. — See  Folli/  v.  JlcCalJ,  at 
June  terra,  ISCO. 

2.  The  only  other  question,  whidi  we  deem  it  necessary 
to  notice,  is  that  which  is  presented  by  the  several  charges 
of  the  court,  to  the  effect  that  the  delivery  bond  estopped 
both  the  defendants  from  denying  that  tliey  had  possession 
of  the  slaves  at  tlie  time  of  the  service  of  the  writ. 

"The  law  of  estoppel  is  not  so  unjust  and  absurd,  as  it 
Jias  been  too  much  the  custom  to  represent.  The  principle 
is,- that  where  a  man  has  entered  into  41,  sole^iin  engage- 
.ment,  Ijy  and  under  his  hand  and  seal,  as  to  cert-ain  fii^ts, 
he  shall  not  be  permitted  to  deny  any  matter  which,  lie  has 
so  asserted." — Per  Taunton,  J.,  in  Bowman  r.  Taylor,  2  Ad. 
&  Ell.  27S.  The  doctrine  of  estoppel  has,  liovvever,  been 
.guaided  with  great  strictness ;  not  because  the  party  en- 
ibrcing  it  necessarily  wishes  to  exclude  the  truths  for  it  is 
rather  to  be  supposed  that  that  is  true  wliich  the  opposite 
pai'ty  lias  already  solemnly  recited  ;  but  because  the  estop- 
pel ijunj  exclude  the  truth.  Hence,  estoppels  must  -be 
"certain  to  every  intent,  and  are  not  to  be  taken  by  argu- 
ment or  iiit'tjrence:"  for  no  one  shall  be  denied  setting  up 
thetiutli,  unless  it  is  in  plain  contradiction  to  his  former 
allegations  and  acts. — Co.  Lit.  3-52  (b) ;  1  Greenl.  Ev.  §  22 : 
JBotrman  c.  TaijJor,  2  Ad-'-ifc  EIL  278-9. 

Tlie  deliveiy  !>ond,  executed  by  the  defendants,  is  set  out 
in  tin,'  record.  The  condition,  after  reciting  the  issuance 
of  ihe  suiuHious  against  the  defendants,  and  that  the  sherili 
was  conjniiinded  thereby  to  seize  and  take  in  possessioB 
certfiin  slaves,  states. that,  by  virtue  of  said  sun)mons,  the 
sheiiil"  "  did  take  possession  of  said  slavcvS."  It  then  pro- 
ceeds— "  now,  if  the  above-bound  L.  C.  and  M.  R.  Miller 
sha!l  well  and  truly  deliver  the  above-mentioned  slaves  to 
the  siiid  .].  W.  Hampton,  administrator  as  aforesiiid,  wi!"hiii 
thiity  days  atter  judgment,  m  case  the  said  Millers  fail  in 
the  suit,  and  )»iiy  all  damages  of  said  property  atid  costs, 
th<'n  the  IbrcLToing  obligation  to  be  voidj  otherwise,  to  re- 
main in  full  lorcf  and  cifect."  There  is  no  express  acknow- 
ledgUKMit    in   the   bond   that  the    defend;wits,   or  either   of 


JAXUARY  TERM,  1SG1. 8£7 

Miller  v.  Hampton,  adrn'r  &c. 

•tiiem,  had  possession  of  tlie  slaves  at  the  time  of  the  service 
of  ■•the  writ,  or  the  commencement  of  the  suit;  nor  is  their 
.possession  a  necessarj'^  implication  from  any  fcict  recited  in 
"the  bond,  or  from  tlie  act  of  llie  defendants  in  executing 
it.  The  purpose  of  tlie  bond  was  not  to  admit  the  pos- 
.seseioft  of  the  slaves  by  the  defemlants,  but  merely  to  se- 
.cure<'  the  delivery  of  the  property,  and  tho  payment  of 
the  costs  and  damages  to  the  plaintiff,  in  case  he  should 
succeed  in  tlie  action.  The  bond  might  have  been  given 
in  the  terms  in  which  it  was  executed,  whether  the  de- 
fendants had  possession  or  not,  or  where  only  one  of  them 
had  possession.  As  a  general  rule,  where,  at  the  com- 
mencement of  the  suit,  a  slave  is  in  the  possession  of  the 
defendant's  bailee  for  hire,  for  an  unexpired  specific  period, 
■the  defendant  cannot  be  held  liable  in  detinue.  If,  in  such 
a  ease,  the  sheriff  was  directed  to  take  possession  of  the 
-slave,  the  bailor  might  certainly  give  a  tk^Jivery  bond  in 
.the  terms  of  the  .owe  set  out  in.  this  reconl,  without  being 
-thereby  estopped  from  showing  in  his  defense  on  the  trial 
that  he  was  nor  in  possession  of  the  property  at  the  service 
K)f  the  summons.  The  only  facts  dijetiKctly  recited  are, 
that  the  plaintiff  li.jd  obtained  a  writ  or  suiuipons  .^gainst 
the  defendants;  that  \w  said  w^rit  the  sheriff  was  com- 
manded to  seize  and  take  in  possession  certaiii  slaves,  and 
ihat  by  virtue  thereof  the  sheriff  did  t;ike  possession  of 
said  slaves.  There  is  no  estopptd  by  deed,  unle*^s  the  matter 
is  distinctly  alleged,  and  with  certainty  to  every  intent. 
Such  an  estoppel  cannot  be  extended  by  intendment  or  im- 
plication to  matters  whicli  are  not  clearly  within  its  terms. 
Naglee  v.  lugcrsoJU  -T  Barr,  ISo,  199;  McComb  v.  (}'dkcy, 
29  Miss.  146,  19a;  CmiijihcU  v.  KnUjld,  11  Shepley,  332  ; 
2  Smith's  Lead.  Cas.  G8S  ;  2  Parsoiis  Contr.  340  (c)  awl 
notes.  As  the  recitals  of  this  bond  do  not  admit  posses- 
sion, and  as  the  making  of  such  admission  was  not  the 
purpose  to  be  effected  by  the  execution  of  the  bond,  it 
carmot  operate  as  a  technical  estoppel  by  diH'd. 

Nor  can  the  act  of  the  defendants  in  executing  the  bond 
constitut<3  an  estoppel  en  pais.     In  order  to  raise  an  act  or 
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admission  of  a  party  from  the  rank  of  evidence  to  the  dig- 
nity of  an  estoppel,  it  must  be  plainly  inconsistent  with 
the  evidence  which  is  proposed  to  be  given,  and  it  must 
have  so  influenced  the  conduct  of  the  party  by  whom  it  is 
sought  to  be  used  as  an  estoppel,  tliat  lie  would  be  injured 
by  allowing  evidence  to  be  introduced  inconsistent  with 
it. —  Ware  r.  Coides,  24  Ala.  449;  Carter  t.  Barhy,  1-3  Ala. 
(398;  UunJeji  v.  Ilimley,  15  Ala.  91;  Comm.  v.  Moltz, 
10  Barr,  527  ;  Basell  v.  OdeM,  3  Hill,  219  ;  2  Smitli's  Lead. 
C.  (5th  Am.ed.)  642-7;:  2  Parsons  Contr.  (4th  ed.)  340-1. 
These  requisites  of  an  estoppel  a^j)fl/5  are  wanting  here. 
In  tlie  first  place,  the  act  of  giving  the  delivery  bond  is  not 
plainly  inconsistent  with  the  fact  which  the  excluded  evi- 
dence tended  to  prove — namely,  that  the  slaves  were  not 
in  the  [>ossession  of  both  of  the  defendants.  For  the  bond 
might  well  have  been  executed  by  both  defendants,  although 
the  pi'opeity  was  in  fact  in  the  sole  possession  ol  or>e  of 
them  ;  or,  as  we  have  before  suggested,  the  bond  might 
liave  beeii  executed  by  both  defendants,  although  the  [)!Jop- 
ty  was  in  the  possession  of  neither,  but  in  that  of  their 
bailee  lor  hire.  If  the  act  or  admission  is  susceptible  of 
two  constructions,  one  of  whicli  i';  consistent  with  the  fact 
sought  to  be  proved,  the  party  would  not  be  concluded 
from  establishing  it ;  because  to  do  so  might  operate  to  defeat 
a  man's  )-ights  by  arguni^'nt  or  inference,  which  is  not 
allowable. —  Ware  v.  Chdes,  24  Ahi.  449.  In  like  manner, 
it  cannot  b(!  pretended  that  the  act  of  the  defendants  has 
in  any  manner  influenced  the  conduct  of  the  plaintili'.  It 
is  not  shown  that  he  has  taken  any  step  in  consequence  of 
tli(!  execution  of  the  bond,  which  he  would  not  have  taken 
if  the  bond  had  not  becm  given.  The  summons  had  been 
issued,  and  the  property  seized  under  it,  before  the  bond 
was  executed.  The  issuance  of  the  summons,  and  the 
seizure!  ct  rh(!  projuMty,  were  the  cause,  not  the  conse- 
quence! of  thn  execulioii  of  the  bond.  As  it  does  not  ap- 
pear that  th(!  a<-t  of  tlu!  defendants  in  giving  the  bond  has 
induci^d  the  ])l;iintifl"  to  altiir  ids  condition,  or  change  his 
course  of  action,  he  cannot  set  it  up  as  an  estoppel  en  pais. 
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Authorities  supra;  Copeland  v.  (JO])cland,  28  Mc.  52o ; 
Steele  v.  Fiitncy,  15  Me.  327  ;  TIeane  v.  Itof/ers,  9  B.  &  C. 
577;  FarrcUv.  Iligley,  Hill  &  Denio,  87;  Wallis  v.  Trues- 
clcU,  G  Pick.  455;  Jackson  v.  Plxlci/,  9  Cus!i.  490  ;  IJecherd 
V.  IJhfufon,  3  Sneed,  373. 

We  (i!o  not  say  that  the  execution  of  tlic  bond  does  not 
tend  to  show  possession  by  tlie  defendants,  but  simply  that 
it  does  not  conclude  them,  and  preclude  all  proof  to  the 
contrary.. 

Ill  Wallis  V.  Long,  (IG  Ala.  738,)  it  was  said,  that  the 
dd'i"  ery  bond  executed  by  the  defendant  in  that  case,  which 
wm  an  action  of  detinue,  "  was  an  admission  that  he  was 
in  possession  at  the  time  the  writ  was  executed,  and 
estopped  him  from  denying  that  fact ;  but  that,  as  no  ad- 
mission or  recital  was  contained  in  it,  showing  possession 
antei-ior  to  that  time,  it  did  not  preclude  the  defendant  from 
showing  that  at  the  date  of  the  writ  he  had  not  the  posses- 
sion." If  the  bond  in  tliis  case  did  not  differ  in  its  terms 
from  the  one  referred  to  in  the  case  just  cited,  that  decision 
would  be  in  conflict  with  the  views  we  have  expressed. 
The  bond  is  not  set  out  in  the  report  of  that  case ;  but  we 
have  examined  the  original  record,  and  find  that  it  contifins 
what  must  be  regarded  as  a  distinct  admission  that  the  de- 
fendant was  in  possession  when  the  writ  was  executed. 
After  reciting  the  issuance  of  the  writ  in  detinue  in  favor 
of  the  plaintiff  against  the  defendant,  and  that  by  virtue  of 
it  the  sheriff  had  taken  possession  of  the  slave  sued  for, 
the  bond  proceeds  thus  :  "  And  whereas  the  said  Jeremiah 
Long  is  desirous  of  retaining  tJiC  possessioi  of  said  slave, 
iindcr  the  hirhig  rvhich  he  made  of  Wm.  Easley,  administra- 
tor of  John  Lemmons,  deceased,"  &c.  Tiie  difference 
between  the  bond  which  was  given  in  that  case,  and  the 
one  now  before  us,  is  too  apparent  to  require  remark ;  and 
the  opinion  of  the  court,  giving  to  that  bond  the  effect  of 
an  estoppel  upon  the  question  of  possession,  is  in  entire 
harmony  with  our  present  decision. 

[3.]  We  suppose  that  one  of  the  exceptions  was  intended 
to  present  the  question,  as  to  the  right  ef  the  defendants  to 
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show  that  the  bond  was  not  executed  on  the  day  on  which 
it  bears  date ;  but  the  exception  is  not  so  stated  as  to  raise 
that  question.  It  is  very  clear,  however,  that  it  is  compe- 
tent to  show  that  a  deed  or  bond  was  executed  on  a  different 
date  from  that  stated  in  it. — JlcConih  v.  Gilkeij,  29  Miss. 
R.  146,  190. 

Judumen-t  reversed,  and  cause  remanded. 


COOK  vs.  BAINE. 


[ritKSI'Ai^-S     AGAINST     SIIKJJIIF,     15V     I'lMICHASKK     IROlf     DKFKNOANT     IK 
y.XKCUTION.] 

1.  B'ujlit  *>/  defendant  in  execution  to  sell  or  exchange  properli/  exempt  from 
lev;;  and  sale. — The  act  of  Feb.  14,  1854,  (S(3S.sion  Acts  1853-4,  jt.  2i2.) 
repealinji;  section  2 164  of  tlic  Code,  also  repealed  the  prior  act  of  Feb. 
7,  {ih.  GU,)  amendatory  of  Kaid  section  ;  and  the  repeal  of  these  stat- 
utes removed  all  restrictions  on  the  right  of  the  defi-ndanr  iu  execu- 
tion to  sell  or  dispose  of  property  exempt  from  levy  and  sale. 

2.  What  propcrtii  is  exempt  _ from  kry  and  sale. — If  the  defendant  in  exe- 
cution, b(>inii  tlie  head  of  a  family,  owns  but  one  horse,  and  no  mule 
or  oxen,  the  horse;  i.s  exempt  from  levy  and  sale  under  execution, 
(Code,  6  ^IG'i,)  althongh  said  defendant  also  owns  slaves. 

3.  Action  !)>)  pi(re!i(i-srr  -if  exempt  jx-ojy'rtij,  <i//ainst  o^ecr  making  lenj. — A 
purchaser  from  the  defendaiit  in  execution,  of  property  exempt  from 
levy  and  sale,  may  mail. tain  an  action  against  the  sheriti,  for  a  subse- 
quent l(,'vy  and  sale,  without  making  th«  ailidavit  required  by  the 
statute  (Code,  ^  :i4G(i)  from  the  defendant  iu  execution. 

Ai'i'EAL  from  the  Circuij;  Court  oi  Clioctaw. 
Tried  before  tlie  Hon.  C.  W.  riAPiEii. 

This  action  was  brought  by  \Villl;»m  A.  l>aine,  against 
John  v.  Cook,  to  recover  damages  for  the  tortious  seizure 
and  sale  of  a  horse  ;  and  was  commenced  on  tlie  2-3th 
Marcii,  ]'-o!».  No  ph-as  a})pear  in  the  record.  The  bill  of 
e.xceptioHs  is  as  follows  ,  "On  the  trial  of  tliis  cause,  there 
was  proof  tendifjg  to   show,   that  the  plaintiff  purchased 
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the  horse  in  controversy,   with   his  wife's  money,  from  one 
W.  D.  Henson,  to  whom  said  horse  belonged  at  the  time  of 
said  purdiase  ;■  that  said  llenson  then  resided  in  this  State, 
and  w-as  a  miin  o.f  family,  and  had  no  other  horse,  nor  any 
m-ule  or  oxen,   btft  liad   negroes  ;  that  the  defendant,  who 
\Tasthe  deputy  sherill'  of 'said  county,  had  an  execution  in 
his  hands  against  said   Henson  before  and  at  the  tinje  of 
said  pmchase  by  plaintiff,  and  afterwards- levied  said  execu- 
tion on  said  horse  ;  that  the  horse  was  a  work-hors(;;  that 
said  Henson,  after  the    sale  to   the  plaintiff,  removed  from 
the  State,  with  his  property  ;  and  that  no  claim  was  made 
for  said  horse,   under  the  provisions  of  the  exemption  law. 
The  court' charged   the   jury,   among  other  things,  that  if 
there  was  an  execution  in   the    defendant's  hands  aijaiiist 
Henson,  and  said  Henson   was  then   a  man  of  family,  and 
resided  in  this  State,    and  had  a  work-horse,  and  no  other 
horse,  nor  any  mule  or  oxen,  and  sold  said  horse  to  plain- 
titl:  before  the  levy  of   said  execution, — then,  under  these 
circumsta^ioes,  there  was  no  lien  on  the  horse  in  the  hands 
of  the  plaintitF;  and  if  the   defendant  afterwards  levied  on 
the  horse,  he  would  be  a  trespasser,  as  against  the  plaintiff, 
although  no  claim  of  exemption,  by  affidavit  or  otlierwise, 
was  made  by  the  defendant  in  execution."     The  defendant 
excepted   to  this  charge,  and  he  now  assigns  the  same  as 
error. 

G.  F.  Smith,  for  appellant.   . 
T.  B.  Wetmoke,  contra. 

STONE,  J.— The  legislation  of  the  session  of  lS-53-4, 
in  regard  to  property  exempt  from  execution,  is  somewhat 
confused.  Two  several  statutes  were  passed  at  tiie  same 
session,  bearing  on  section  2464  of  the  Code. — See  Pamph- 
let Acts  lSo:3-4,  pp.  69  and.  2A2.  Section  2464  of  the 
Code  had  provided,  that  "neither  the  head  of  the  family? 
nor  any  member  thereof,  has  the  power -ic  sell  or  dispose 
of  the  property  thus  exempt  from  sale  or  levy  ;  and  if  sold 
and  taken  possession  of  by  the  purchaser,  or  if  abandoned 
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by  the  family,  by  the  death  or  dispersion  of  its  members, 
is  liable  for  the  debts  existing  at  the  time  the  exemption 
was  claimed."  The  act  approved  February  7th,  lS-j-4, 
(Acts,  69.)  declared,  "that  section  2464  (of  the  Code)  be 
so  amended,  that  the  head  of  any  family  may  exchange  the 
property  reserved  for  the  use  of  said  family,  for  property 
ot  like  kind,  or  for  other  property  exempt  from  sale  or 
levy,  without  subjecting  said  property  to  sale  or  levy  in 
the  hands  of  the  transferree."  Then  came  the  act  approved 
February  14,  1  So 4,  which  declared,  "that  section  2464  of 
the  Code  of  Alabama  be,  and  the  same  is  hereby,  repealed." 
Pamphlet  Acts  lSo3-4,  242. 

It  will  be  seen  that  the  act  of  February  7th,  lS-54,  was 
but  a  modification  of  section  2464  of  the  Code.  It  only 
removed  some  of  the  restraints  which  the  Code  had  im- 
posed on  tlie  power  to  sell  and  dispose  of  proj)erty  exempt 
from  sale  or  levy.  It  might  appropriately  appear  as  a  pro- 
viso to  section  2464  ;  thus  limiting  the  operation  of  the 
restricting  clause.  In  such  case,  its  language  would  be, 
^'■provided,  that  the  head  of  any  famiJy  may  exchange  any 
property  reserved  for  the  use  of  said  family,  for  property  of 
lil-e  Ixind,  or  for  other  projjeiiy  exempt  from  sale  or  levy,  ivitlv- 
out  suhjectivg  said  p)roperty  to  sale  or  levy  in  the  hands  of  the 
transferree.'^  The  second  .section  of  the  act  of  February 
"^th  was  but  an  amendment  of  section  2464  of  the  Code, 
and  had  no  field  to  operate  upon,  except  tliat  which  had 
been  occupied  by  that  section.  It  follows  that,  when  sec- 
tion 2464  of  the  Code  was  repealed  by  the  later  statute  of 
February  14,  the  second  section  of  the  act  of  Februaiy 
7th  had  notliing  to  operate  upon,  and  fell  also.  This  pre- 
sents tlie  (piestion  for  our  decision,  freed  from  the  provi- 
sions and  restiictions  which  section  2464  of  the  Code  had 
im  postal . 

[2.]  This  suit  Wits  for  wrongfully  taking  and  disposing 
of  a  work-horse,  the  alleged  property  of  Mr.  liaine.  The 
seizu'-e  complained  of  was  a  levy  on  the  horse  by  Mr. 
Cook,  as  deputy  'sjierift',  under  an  execution  against  one 
Ilcnson.     Ilenson  had  owned  the  horse  while  the  execution 
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was  ill  the  Lands  of  the  sheriff;  and  the  horse  was  thtis 
liable  to  the  execution,  unless  section  2462  of  the  Code 
protected  him  from  levy  and  saJe.  Jlenson,  du/ing  the 
time  the  execvition  liad  been  in  the  sherilf  s  bands,  was  a 
citizen  of  Alabama,  the  head  of  a  family,  and  owned  no 
other  horse,  mule  or  oxen.  It  is  thus  clear  that  the  said 
work-horse  was  exempt  from  levy  and  sale  all  the  time  he 
w^as  owned  by  Mi'.  Henson  ;  and  the  law  imposed  no  re- 
straint on  his  right  to  sell  and  dispose  of  him.^^See  Code, 
§  24(32,  subd.  S. 

[3.]  Mr.  Baine,  then,  by  his  purchase,  became  the  right- 
ful owner  of  the  horse  ;  and  there  was  no  lien  upon  the 
property,  which  followed  it  into  his  hands, — See  Simpson 
t;  Slnqjson,  30  Ala.  22-5.  Can  he  maintain  this  action  for 
damages  against  the  officer  for  making  the  levy  ?  Section 
246'3  of  the  Code  enacts,  that  "no  sheriff,  or  other  officer, 
levying  on  property  exempt  from  execution,  is  liable  for 
any  damages  therefor,  unless  the  defendant,  or  some  other 
person  for  him,  make  affidavit  that  the  property  about  to 
be  levied  on  is  exempt  from  execution,  and  exhibit  the 
same  to  such  sheriff  or  officer."  The  question  arises,  does 
this  section  of  the  Code  bear  on  this  case,  or  is  it  confined 
in  its  operation  to  cases  in  which  the  defendant  in  execu- 
tion is  the  plaintiff?  We  confess  we  find  difficulties  in  any 
solution  we  may  give  of  this  question.  We  hold,  however, 
that  its  language  confines  it  to  cases  of  suits  b}'  the  party 
in  whose  favor  the  exemption  is  claimed.  The  affidavit  is 
required  to  be  made  by  the  defendant,  or  some  other  person 
for  hliu  ;  and  when  the  affidavit  is  made,  and  delivered  tO 
the  officer,  he  is  required  to  deliver  the  jjrojjerf//,  on  demand, 
to  the  defendant,— Code,  §  2466  ;  Acts  1853-4,  p.  6D.  Un- 
der these  views,  it  was  not  necessary  to  the  maintenance 
of  rhis  action,  that  affidavit  should  be  made  pursuant  to 
section  246-3  of  the  Code. 

Judgment  afHrmed. 


23 
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BARKER  vs.  BELL. 

[heal  action  IX  NATvrtE  oi  3:.ii;ctmi-:nt.] 

':.  Valklity  of  unrecorded  mortgage;  general  charge  on  eridencc. — In  fho 
absence  of  actual  notice,  an  unrecorded  nioit<rage  is  void,  as  a<;ainst 
a  purchaser  at  execution  sale  against  tlie  mortgagor;  consequcutl^f 
•where  tlie  plaintitf  claims  under  a  mortgage,  and  the  delL-ndant  un- 
der a  prircliase  at  execution  sale  against  the  mortgagor,  a  general 
cbar<^e  to  the  jury,  in  favor  of  the  plaintili's  right  to  recover,  is  erro. 
neous,  iinless  it  is  proved  that  the  mortgage  was  duly  recorded,  or 
that  the  defendant  had  actual  notice  of  its  existence. 

2.  Sale  of  mortgaged  premises,  tinder  execution  at  law,  for  part  of  mortgage 
flf^t^ — In  this  State,  a  sale  of  mortgaged  lauds,  under  execution  at  law, 
for  a  part  of  the  mortgage  debt,  passes  no  title  or  interest  to  the  pur- 
chaser, unless  there  has  been  a  previous  surrender  of  the  legal  title 
by  the  mortgagee:  and  such  sui-reuder  cannot  be  implied,  in  a  court 
of  law,  from  the  facts,  that  he  was  present  at  the  sale,  made  no  ob- 
jection to  it,  and  afterwards  received  from  the  sheritt'  the  proceeds  of 
the  sale  ;  consequently,  the  lien  of  the  mortgage  is  not  thereby  dis- 
charged, nor  is  the  mortgagee,  or  a  subsequent  purchaser  at  the  mort. 
gaf^e  sale  with  notice  of  the  facts,  thereby  estopped  from  recovering 
the  land  in  an  action  at  law. 

Appeal  from  the  Circuit  Court  of  Dallas. 
Tried  before  the  Hon.  Xat.  Cook. 

Tins  action  was  brought  by  Mrs.  MatiKla  Bell,  ngainst 
William  N.  r)00the,  tenant  in  possession,  to  recover  the 
possession  of  two  town-lots  in  Cahaba,  witli  damages  for 
their  detention  ;  and  Stephen  B.  l^arker,  the  landlord  of 
Boothei  was  made  a  party  on  his  own  motion.  The  plain- 
titf clainu'd  the  lots  under  a  purcliase  at  a  sale  made  by 
John  S.  Mayes,  as  tlie  administrator  of  John  R.  Bell,  de- 
ceasetl,  und'jr  a  mctrtgnire  executed  to  said  l^ell  by  one 
Jeremiali  Duckworth  ;  while  tlie  defendant  asserted  title 
under  a  purchase  at  sherill's  sale,  under  sundry  executions 
against  said  Duckworth,  one  ol"  which  was  in  favor  of  said 
IMayes,  as  adnunistrator  of  .said  liell.  On  the  trial,  as  the 
bill  of  exceptions  states,  the  piaintiif  read  in  evidence, 
' ,  ft'T  I'Vo'-'nir  !■  <  (■\;'f'ntiou    ;ind   probate,"   the   mortirniro 
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from  Duckworth  to  Bell,  (wiiich  was  dated  the  29th  No- 
vember, 1855  ;  was  given  to  secure  the  payment  of  two 
promissoi  y  notes,  each  bearing  even  date  with  the  mort- 
gage, and  payable  on  the  1st  January,  1857,  and  1858,  re- 
spectively ;  and  contained  a  power  of  sale,  on  default  being 
made  in  the  payment  of  either  note  at  maturity  ;)  and  then 
proved  the  non-payment  of  the  second  note,  the  advertise- 
ment and  sale  of  tht  premises  under  the  mortgage,  her  pur- 
chase at  the  sale,  and  the  deed  for  the  premises  executed 
to  her  by  the  mortgagee's  administrator,  which  was  dated 
the  9th  ]\[arch,  1858.  The  defendant  then  proved  the  sale 
of  the  premises  by  tlie  shc'rifF,  under  sundry  executions 
against  said  Duckworth,  his  purchase  at  the  sale,  and  the 
sheriffs  deed  to  him,  which  was  dated  the  2d  November, 
1857.  ."It  was  admitted,  that  one  of  said  executions 
against  Duckworth  was  in  favor  of  said  Maves,  as  the  ad- 
ministrator  of  said  John  R.  Boll,  anil  was  issued  on  a  judg- 
ment obtained  on  the  first  of  said  notes  secured  by  5aid 
mortgage  ;  but  that  neither  said  Mayes  nor  his  counsel  or- 
dered a  levy  and  sale  of  said  property  under  said  execution, 
and  that  said  levy  and  sale  were  made  by  the  sheriff  on  his 
own  motion.  The  defendant  proved,  also,  that  ]\[ayes  was 
present  at  said  execution  sale,  and  m.a-de  no  objection  to  it, 
and  afterwards  received  from  the  sheiiff  \\h  pro-rata  share 
of  the  proceeds  of  sale  :  and  tha-^'  at  the  subsequent  mort- 
gage sale,  at  which  the  plaintiff  purcliased,  he  (defendant) 
gave  public  notice  of  his  possession  and  claim  of  title,  and 
that  the  purchaser  would  buy  a  law-suit." 

On  this  evidence,  the  court  charged  tb.e  jury,  "that,  if 
tliey  believed  the  evidence,  they  must  find  for  the  plaintiff.'' 
The  defendant  excepted  to  this  charge,  and  then  requested 
the  court  to  instruct  tlie  jury — "1st,  that,  if  tlie  mort- 
gagee, Mayes,  sued  upon  the  first  note  secured  by  the 
mortgage,  and  sold  the  whole  property  under  an  execution 
on  his  judgment,  (with  other  executions,)  and  received  his 
pro-rata  share  of  the  proceeds  of  the  sale,  such  sale  dc- 
I  stroyed  the  lien  of  the  mortgage,  and  the  defendant  got  a 
good  title  against  the  mortgagee  ;  2d,  that  if  the.  defendant 
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was  in  possession  under  such  execution  sale,  and  was  so 
holding,  under  a  hona-fide  claim  of  title,  at  the  time  of  the 
mortgage  sale,  and  .gave  public  notice  of  his  claim  at  that 
sale,  then  the  plaintiff  got  no  title  by  her  purchase,  and 
she  could  not  recover."  The  court  refused  each  of  these 
charges,  and  the  defendant  excepted  to  their  refusal. 

Tlie  charge  given  by  the  court,  and  the  refusal  of  the 
charges  asked,  are  now  assigned  as  error. 

Geo.  W.  Gayle,  and  Tnos.  H.  Lewis,  for  the  appellant. 
1.  The  sale  under  execution,  at  which  the  defendant  pur- 
chased, destroyed  the  lien  of  the  mortgage. — 1  Hilliard  on 
iMortgages,  450,  note  ;  2  ih.  ch.  28,  §§  13,  41  ;  ih.  ch.  30, 
>.§  14,  IG,  17  ;  Coote  on  Mortgages,  (538,)  612  ;  Fierce  v. 
Fottcr,  7  Watts,  475  ;  Berger  v.  HeLster,  0  Whar.  210.; 
Freehj  v.  Tiippcr,  15  Ohio,  467  ;  Harts  c.  Woods,  8  Barr, 
47]  ;  Lougivorth  v.  Flagg,  10  Ohio,  300  ;  Fteedy  v.  Furgest, 

1  Ohio,  157;  FuvaVs  Heirs  v.  JMcLoshcij,  1  Ala.  727; 
JUdgivag  v.  Fongmacher,    .18  Penn.  219  ;  2   Blackf  245 ; 

2  Rawle,  56  ;  .7  Missouri,  489  ;  1  Dcnio,  407  ;  1  Comstock, 
496  ;  2  B.  Monroe,  207. 

2.  The  niort.gagee  cannot  sell  the  equity  of  redemption 
under  execution. —  Washburn  v.  Goodwin,  17  Pick.  137  ; 
Atli}is  v.  Sairger,  1  Pick.  351  ;  Williams  v.  FoicelJ, 
14  Ala.  47  6. 

3.  The  niortgngee  cannot,  after  selling  the  mortgaged 
lauds  undtr  execution  for  a  part  of  his  debt,  proceed  against 
the  same  lands,  in 'the  hands  .of  the  purchaser,  lor  the  bal- 
ance of  hi-s  debt. — Faford  r.  Siuith,  7  Missouri,  489  ;  2  Hil- 
liard on  ^Mortgages,  45. 

4.  The  nioituagee'.-i  conduct  at  the  execution  sale,  in 
lailiiig  lo  niai^t'  any  ol)jt'ction  to  it,  estops  him  from  after- 
waru.s  stitiiig  up  any  title  to  the  property. — 1  Johns. 
Cli.  35  i  ;  (i  ih.  166  ;    V.)  Wendell,  557  ;  21  Wendell,   172. 

5.  The  plainiili''s  purchase  was  champertous  and  void. 
Hcrhcrt  c.  Jhuirul:,  16  Ala.  5^1  ;  Dexter  ^  Allen  v. Nelson, 
6  Ala.  6*  ;  Colentaii  v.  Jlah',  2-2  Ala.  596  ;  Ahernathy  v. 
lioazraan,  24  Ala.  1^9. 
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J.  D.  F.Williams,  contra. — 1.  The  equity  of  redem})tion 
18  subject  to  sale  under  execution  at  law. — Code,  "§>  2455. 
The  sale  under  execution,  at  which  the  defendant  pur- 
chased, conveyed  only  the  equity  of  redemption,  and  had 
no  effect  on  the  subsequent  mortgage  sale. 

2;  The  mortgagee's  presence  at  the  execution  sale,  and 
Iiis  failure  to  object  to  it,  cannot  estop  him,  or  a  purchaser 
from  him,  from  recovering  the  property  at  law. — Steele  v. 
Adams,  21  Ala.  534  ;  McPherson  v.  V/nlters,  16  Ala.  714  ; 
Walhcr  v.  Murphij,  34  Ala.  591  ;  Brinherlioof  v.  Lansing, 
4,  John.  Ch.  66: 

R.  W.  WALKER,  J. — In  the  a])sence  of  actual  notice, 
an  unr(!Corded  mortgage  is  void,  as  against  a  purchaser  at 
a  Side  under  e:>cecution  against  the  mortgagor. — Code, 
*§«§  12S7-S.  The  bill  of  exceptions  purports  to  set  out  all 
the  evidence  ;  but  it  fails  to  show  either  the  registration  of 
the  mortgage,  or  actual  notice  to  the  defendant  of  its  exis- 
tence. As  the  plaintiff  was  not  entitled  to  recover,  unless 
the  mortgage  was  duly  recorded,  or  the  defendant  had  no- 
tice of  its  existence,  the  court  erred  in  charging  the  jury, 
that,  if  they  believed  the  evidence,  they  must  find  for  the 
plaintiff. 

[2.]  It  is  highly  probable,  however,  that  proof  of  notice 
was  made,  and  that  this  part  of  the  evidence  has  been  in- 
advertently left  out  of  the  bill  of  exceptions.  AVe  shall, 
therefore,  consider  the  question  which  would  be  presented 
by  a  record  which  showed,  in  addition  to  the  facts  now  be- 
fore us,  either  the  due  registration  of  the  mortgage,  or  ac- 
tual notice  of  its  existence  to  the  defendant  at  the  time  of 
his  purchase.  In  that  case,  the  (p^estion  would  be, 
whether  a  sale  of  the  mortgaged  property  undcn*  execution 
at  law,  for  a  part  of  the  mortgage  debt,  by  the  direction,  or 
with  the  knowledge  and  consent  of  the  mortgagee,  and  his 
8ubse(pient  reception  of  the  proceeds  of  the  sale  fi'om  the 
sheriff,  discharge  the  lien  of  the  mortgage,  or  estop  the 
mortgagee,  or  a  subsequent  purchaser  at  the  mortgage  sale 
with  notice  of  the  facts,  from  recovering  the  land  in  an 
action  at  law. 
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In  Jaclison,  ex  dem.  Ireland  v.  Hall,  (10  Johns.  481,)  it 
was  held,  that  where  a  creditor,  secu'-ed  by  nioitgage, 
brings  his  action  for  the  debt  so  secured,  recovers  judg- 
ment, and  issues  execution,  which  is  levied,  by  his  direc- 
tion, on  tlie  mortgaged  premises  ;  and  the  Siime  are  sold, 
under  sucli  execution,  to  a  purchaser  having  notice  of  the 
mortgage, — the  latter  acquires  uothing  but  the  equity  of 
redemptiuD,  and  the  mortgagee  may  recover  the  possession 
by  action  at  law.  In  this  State,  after  a  careful  coiisi dera- 
tion of  the  question,  it  has  been  held,  that  the  raoi  tgagor's 
equity  of  redemption  cannot  be  sold,  under  execution  at 
law,  for  the  whole  or  a  part  of  the  mortgage  debt  ;  and 
the  effect  of  the  decision  is,  that  a  sale  of  the  })ro[>erty, 
under  such  execution,  passes  nothing  to  the  purcliaser. 
Foifcll  Co  WiUiams,  14  Ala.  476..  See,  also.  Goring  r, 
Shreve,  7  Dana,  05  ;  Surgest  v.  Thomas,  ih.  221  ;  Bronston 
f.  Itohinson,  4  B.  Monroe,  142 ;  Cam})  v.  Coxe,  1  Dev.  & 
Batt.  L.  52  :  Atkins  v.  Satrijer,   1  Pick.  351. 

After  the  law-day  of  the  mortgage,  the  legal  estate  is 
absolutely  vested  in  the  mort:!;airee :  the  morttraiior  has 
nothing  left  but  an  equity  of  redemption. — FaiiHiug  v, 
•\,  i?arro?i,  32  Ala.  1  J.  As  this  equity  of  redemption  is  the 
only  interest  which  the  mortgagor  lias  in  the  propeity,  this 
is  all  that  can  be  sold  under  execution  agaiost  him  ;  and 
even  this  interest  cannot  be  sold,  if  tJie  execution  is  for  the 
deui  secured  hy  the  mortgnge.  It  follows,  therefon,',  that  a 
sale  of  the  mortgaged  property,  under  execution  for  the 
mortgage  debt,  is  wholly  inefU'ctual  as  a  conveyance  of 
title  to  the  purchaser,  unless  there  has  been  a  surrender  by 
the  mortiiasee  of  the  lejj-al  title,  with  which  (after  the  law- 
day)  he  is  clothed  by  the  morti'aire.  It  is  onlv  by  virtue 
of  such  siurender  that  the  mortgagor  can  ha^e  a  title  sub- 
j(?ct  to  levy  and  sale  under  such  an  executUm.  Without 
such  surrender,  tlie  legal  title  is  in  the  mortgagee,  and  only 
an  (Mjuity  of  j-edemption  in  tlie  mortgagor;  and  as  tl>e 
mortgagor  cannot  be  stripped  of  his  right  to  redeem  by 
such  a  sale,  notliirig  passes  to  the  purcliaser. 

Unless  it  can  be  shown,  therefore,   in  the  present   case, 
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that  the  mortgagee  has  <Iimil-  som 'tiling  whicli  amouiits  to 
a  sunemler  of"  his  legal  tili.-  to  the  uiortgagor,  the  latter 
had  no  interest  which  couid  he  ir.iched  hy  this  execution. 
Such  a  surrender  is  sought  to  Ix-  iai[)lied  fVoni  the  fact,  that 
-Mayes,  tlie  administrator,  vv;is  present  at  tlui  execution  sale, 
made  no  objection  thereto,  ;ind  subsequently  received,  in 
part  })ayment  of  a  judgment  for  a  part  of  the  mortgage 
debt,  a  portion  of  the  money  \y,i'u\  by  the  defendant.  It 
may  be  true  that,  when  the  mortgagee  eitiier  directs  a  sale 
■of  the  mortgaged  property  ur.der  exociition,  for  the  whole 
or  any  part  of  the  mortgagi;  debt,  or  knowingly  sanctions 
such  >ale,  and  leceives  the  proceids,  he  wo'.dd  be  thereby 
pn cliidfd,  in  a  court  of  etpiity,  fi'oni  afterwards  setting  up 
the  moitgagi!  title  <igaiiist  tht;  purehasei\- — See  Waller  v. 
Tate,  4  ]j.  Monroe,  531.  But  it  is  settled  in  this  State, 
beyond  the  reach  of  controversy,  (whatever  may  be  the  lule 
elsewhere,)  that  a  parol  estoppel  camiot  opei'ate  a  transfer 
of  th(!  legal  title  to  land. — McPIicrsou  v.  Wal.crs,  10  Ala. 
714  ;  Sntith  v.  Munday,  IS  Ala.  1S2  ;  Walker  v.  Murphy, 
34  Ala.  591.  The  largest  effect  tliat  could  possibly  be 
given  to  the  acts  and  declaiatioiis  of  the  administrator  in 
this  ca*;i',  w'ouhl  be  to  hold,  that  tliey  amounted  to  a  state- 
ment by  him  that  the  title  of  the  mortgagee  was  exrin- 
guished.  Even  if  we  go  a  stx'p  further,  and  concede  that 
the  defendant  bought  the  land  in  reliance  upon  this  state- 
ment, these  facts  combined  would  not,  in  a  coint  of  law, 
prechuh,'  the  mortgagee,  or  a.  [)urchaser  at  the  mortgage 
sale,  from  a  recovery  in  ejectment  against  the  defendant. 
Authorities  supra;  also,  Sw/nk  r.  S(ars,  1  Pliil,  17  ;  Dcla- 
plalne  v.  Hitchcock,  6  Hill,  17. 

Where  the  mortgage  is  of  real  estate,  nothing  less  than 
a  payment,  or  something  equivalent  to  a  payment  of  the 
moitgage  debt,  a  release  in  writing  of  the  mortgage,  or  a 
re-conveyance  in  terms,  can  o[>erate,  in  a  court  of  law,  a 
divestiture  of  the  legal  title  of  the  mortgagee. — See  Jlad- 
doik  V.  Buljinch,  31  Elaine,  246  ;  Crosby  v.  Chase,  5  Shepl. 
309  ;  Hoyt  v.  Swift,  13  Verm.  129.  It  has  even  been 
questioned,  whether  payment  of  the  debt,  after  the  law-day 
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of  the  mortgage,  without  an  actual  re-convey  a  iwe,  restores 
the  fee  to  the  naortgagor;  or  will  enable  him  to  recover  in 
ejectment  against  the  mortgagee. — See  4  Kent,  19-3-4,  and 
notes  ;  Collins  v.  Hohinson,  2S  Ala.  94  ;  Doton  v.  BnsselJ, 
17  Conn.  146.  In  this  case,  there  has  been  neither  payment 
of  the  debt,  release  in  writing  of  the  mortgage,  nor  actual 
re-conveyance  of  the  fee  ;  and  the  mortgage  title  niust,  in 
a  court  of  law%  stand  unimpaired. 

The  rule  declared  in  Wallis  v.  Long,  (16  Ala.  73S,)  and 
Acker  v.  Bender,  (33  Ala.  2S0',)  that  the  title  which  is  con- 
veyed to  the  mortgagee  may  be  released  at  law  by  a  subse- 
quent verbal  contract,  providing  for  the  discharge  of  the 
mortgage,  but  leaving  the  debt  it  was  given  to  secure  unaf- 
fected, must  be  limited,  as  it  was  in  those  cases  applied,  to 
mortgages  of  personal  property.  If  the  subsequent  verbal 
contract  was  for  the  release  of  the  mortgage  debt,  the  case 
might  be  different.  The  debt,  even  when  secured  by  a 
mortgage  on  real  estate,  may  be  released  by  subsequent 
verbal  contract  ;  and  the  release  of  the  debt  has  the  same 
effect  as  its  payment. —  See  1  Cowen,  122  ;  Armitnge  v. 
Wkldiffe,  12  B.  Monroe,  4S8,  497. 

There  are,  it  is  true,  decisions  to  the  effect,  that  the  lien 
of  a  mortgage  is  discharged,  by  a  sale  under  a  judgment  for 
the  whole  or  a  part  of  the  debt  secured  by  the  mortgage. 
Fierce  v.  Potter,  7  Watts,  477  ;  Berger  v.  Heister,  6  Wliart. 
210;  Bank  v.  Chester,  11  Penn.  St.  R.  282;  CtarJce  v. 
StanJnj,  ^0  Bavr,  472  ;  Iliclgicag  v.  Longniakcr,  IS  Penn. 
St.  R.  215  ;  Freehy  v.  Tnpper,  1-5  Ohio,  467;  Ia'Sscc  of 
Ffjsdick  V.  Ilisk,  ib.  84.  But  these  d(?cisions  are  made  to 
rest  upon  reasons  which  cannot  operate  with  us,  because 
they  assume  the  existence  of  certain  rules  of  law,  which 
hav(;  l)ecn  d<'Tiied  a  place  in  our  jui-isprudence. 

Ill  Peiuisylvania,  it  seems  to  be  the  rule,  that  the  mort- 
gaged lands  may  be  sold  under  execution  at  law  for  the 
mortgage  debt;  and  that,  in  such  case,  the  sale  works 
the  same  eflJ'ct  as  though  the  proceeding  were  under  the 
mortgage  itself.  The  mortgagee  has  the  option  to  proceed, 
eitlierby  scire  facias  on  the  moitgage,  or  by  action  of  debt 
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on  the  bond  ;  and  when  judgment  is  obtained  in  either 
proceeding,  he  may  sell  the  mortgaged  land.  "The  writs, 
it  is  true,  bear  ditferect  names  ;•  but  there  is  no  more  virtue 
in  a  sliei'iff's  sale  on  a  levari fticias,  than  in  a  sheriff's  sale 
on  a  venditioni  exponas:  The  one,  as  well  as  the  otlier,  sells 
tjie  estate  ;  and  when  the  estate  is  sold  for  the  mortgage 
debt,  or  any  part,  the  w4iole  estate,  legal  and  equitable,  is 
sold,  unincuml>ered,  to  the  purchaser,  whatever  the  name 
of  tiie  writ  under  which  the  sheriff  acts." — CJarkev.  Stan- 
ley, 10  Barr,  474,  47G,  478-S2  ;  BanJc  v.  Chester,  11  Penn. 
St.  R.  2S7-8.  The  very  revei'se  of  this  is  the  rule  in  this 
State  ;  for  tlie  result  of  the  decision  in  Powell  v.  WilUams, 
(14  Ala.  476,)  is,  that  the  mortgaged  lands  cannot  be  sold 
under  execution  at  law  for  the  mortgage  debt,  and  that 
such  sale  passes  nothing  to  the  purchaser. 

In  Ohio,  the  decisions  referred  to  are  placed,  partly,  on 
the  giound  that,  by  the  statute  law  of  that  State,  land's 
cannot  be  sold  without  appraisal,  and  for  no  less  sum  than 
two-thirds  tlie  appraised  value;  and  partly,  also,  on  the 
ground,  that  a  mortgagee,  who  causes  the  moitgaged 
premises  to  be  sold  as  the  pi'operty  of  the  moi-tgagor,  is 
thereby  estopped  from  setting  up  his  title  against  the  pur- 
chaser. It  must  be  remembered,  tliat  our  doctrine  in 
reference  to  the  application  of  estoppels  en  pais  to  the  title 
to  land,  does  not  prevail  in  either  Ohio  or  Pennsylvania. 
On  the  contrary,  the  rule  in  both  of  those  States  is,  that  the 
holder  of  the  legal  title  to  land  may,  by  acts  en  pais,  be 
estopped,  even  in  a  court  of  law,  from  asserting  his  title. 
ham'dton  v.  TIaniiUon,  4' Barr,  19:^  ;  Bigchiv  v.  Barr,  4  Ohio, 
'i5S  ;  Bncuiniiham  v.  Smith,  10  Ohio,  29S. 

It  is  obvious,  therefore,  that  the  cases  to  which  we  have 
referred,  as  in  conflict  with  the  view  we  have  taken  of  this 
question,  proceed  on  grounds  which  our  previous  decisions 
have  rendered  inapplicable  here. 

Judgment  reversed,  and  cause  remanded. 
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Ex  Paete  maxwell. 

{^APPLICATION   FOIt   MANDAMUS   TO   PKOBATE   COURT.] 

'V<ilUlU;i  of  gravt  of  admimsfratwn. — The  failure  of  an  administrator 
to  give  r)oii(l,  as  required  by  the  order  appointing  him,  renders  the 
grunt  of  aduiiuistration  voidable  only,  and  not  absolutely  void. 

ArPLiCATiON  for  a  mandamus,  or  other  remedial  writ,  to 
the  probate  coivrt  of  Wilco.x,  to  compel  tluit  court  to  grant 
to  the  petitioner,  James  F.  Maxwell,  original  letters  of 
administration  on  the  estate  of  his  father,  James  Maxwell, 
deceased,  who  died  some  time  in  the  year  1S45,  seized  and 
possessed  of  real  and  personal  property  in  the  county  of 
Wilcox.  The  transcript  from  the  records  of  said  probate 
court,  which  was  made  an  exiiibit  to  the  peticion,  shows 
thai',  on  tlie  lOtli  February,  184G,  an  order  was  made  by 
said  court  in  the  following  words :  "It  is  ordered  by  the 
court,  that  Joseph  VaDevoort  be,  and  he  is  hereby,  ap- 
pointed administrator  of  the  estate  of  James  Ma.xwell, 
deceased,  and  that  lie  give  bond,  in  the  sum  of  three  thou- 
sand dollars,  for  the  faitliful  per:':ormance  o^  the  duties 
required  of  him  as  such  administrator."  On  the  2ist  Feb- 
ruary, JSOO,  the  petitioner  applied  to  said  probate  court 
for  the  giant  of  original  letters  of  administration  on  said 
estate  ;  setting  foith  in  his  petition  his  right  to  the  admin- 
istration, nm\  alleging  "that  letters  of  administration  have 
never  been  granted  to  any  person  upon  said  estate,  nor 
bond  given,  nor  oath  of  office  as^  administrator  taken  by 
any  person."  The  probate  court  dismissed  the  petition, 
on  tii(.'  ground  that  VaDevoort  liad  been  appointed  admin- 
istrator ol'  sai<l  (!.state.  The  petitioner  then  made  applica- 
tion to  I  lie  circuit  court  of  Vv'ilcox,  (Hon.  Nat.  Cook  pre- 
siding,) for  a  ni,<in(Uuinis  to  the  probate  court;  insisting 
that  the  grant  of  administration  to  VaDevoort  was  void, 
because  he  had  never  given  bond,  with  sureties,  as  recpiired 
by  tlie  statute   and  the  order  of  his   appointment.     The 
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circiiit  court   refused  to  graut  the  writ,   and  the  petitioner 
now  renews  Ids  ap^dication  to  this  court. 

Geo.  W.  Gayt.e,  for  tlie  motion. 

A.  J.  WALKER,  C.  J.— Without  inquiring  whether 
the  giving  of  the  bond  by  VaDevoort  would  be  conclu- 
sively [)re8umed,  or,  if  it  would  not,  whether  tlie  failure 
to  give  the  bond  is  shown  by  the  evidence,  we  dispose  of" 
this  case  by  deciding,  that  the  ftiilure  to  give  the  bond 
would  not  render  the  administration  void.  The  law  draws 
.a  distincri(^n,  between  admiidstrations  which  aie  void,  and 
thos(i  vviiich  are  repealable,  or  revocable.  The  grant  of 
adniinisticition  is  not  void,  unless  there  was  a  want  of  juris- 
diction to  ni:ike  it. — Miller  V.  Jones,  26  Ala.  247  ;  (iayle 
d:  Fitts  c.  Blaeldnirn,  1  St..  429  ;  Wales  v.  W'dlurd,  2  i\[ass. 
120.  If  t!ie  court  had  jurisdiction  over  the  subject-matter 
of  the  grant  of  administration  in  the  absences  of  a  bond, 
the  adniinisti'ation  is  not  void,  but  simply  revocable,  or 
voidable.  Jurisdiction  is  the  power  to  hear  and  determine 
a  c.-iuse  ;  iind  if  the  court  had  authority  by  law  to  hear  and 
determine  upon  an  application  for  the  administration  iu 
the  .'ibsc^H'je  (»f  a  bond,  then  the  oivler  grant in<j:  the  admiu- 
istrntion  is  coram  judice,  and  not  void. —  U/iifed  States  r.Ar- 
rcdoiido,  (>  I'tters,  709  ;  State  of  liliode  Island  v.  Slate  of 
3Iassaelinsrtts,  12  Fettrs,  719;  Grignori's  Le'iscv  e.  Astor, 
2  Ilowjird,  :J;iS. 

The  <2:iving  of  tiie  administration  bond  is  not  hy  tlu'  law 
made  a  condition,  upon  which  the  court  is  to  liear  and  de- 
termine upon  the  matter  of  an  ap})lication  for  administra- 
tion. On  the  contrary,  the  giving  of  the  bond,  by  way  of 
qualifying  the  appointee  <A'  the  court,  must  necessarily  be 
postt'iior  to  the  hearing  and  determination  u[K)n  the  a})pli- 
cation.  The  language  of  the  law  is,  "In  all  cases,  before 
granting  letters  of  administration,  the  administrator  shall 
enter  ii.to  bond,"  &c. — Clay's  Digest,  221,  §  3.  This  lan- 
gUiige  clearly  implies,  that  there  is  to  be  an  administrator; 
that  the  court  is  to  act  upon  the  application,  and  designate 
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its  appointee,  before  tlie  bond  is  given.  This  is  still  more 
clearly  shown  by  the  condition  of  the  bond,  prescribed  in 
the  same  law,  as  follows ;  "  The   condition  of  the  above 

obligation  is  such,  that,  whereas  the  above-bound has 

been  duly  appointed  administrator,''^  &c.  Tlius,  the  very 
law,  which  requires  the  giving  of  a  bond  before  the  grant 
of  letters  of.  administration,  declares,  in  prescribing  the 
condition  of  the  bond,  that  an  administrator  had  been  be- 
fore "duly  appointed."  The  intention  of  the  law,  doubt- 
less, is,  that  the  court  shall,  immediately  upon  announcing 
itsjuilgm(mt  as  to  the  appointment  of  an  administrator, 
and  before  issuing  letters  of  administration,  and  belore  the 
administrator  peiforms  any  official  act,  require  the  l)ond  to 
be  given  ;-  and  this  view  of  the  statute,  more  nearl}-  than 
any  oilier,  gives  effect  to  all  its  words,  and  adopts  a  con- 
structi(ni  susceptible  of  practical  application. 

We  admit,  that  it  is  difficult  to  reconcile  some  of  the 
expressions  of  the  opinion  mCJcavrla.ud  v.  CJiandlcr,  (-J  St. 
489,)  with  our  conclusion.  But  tlu;  real  point  in  that  case 
was,  whether  an  executor  could,  under  our  law,  a.s  he  might 
have  done  under  the  common  law,  execute  rlie  ti-nst,  with- 
out obtaining,  fi-om  the  proper  court  the  grant  of  letters 
testamentaiT.  What  is  said  by  the  court  as  to  the  neces- 
sity of  the  executoi-'s  qualification,  b}'  taking  the  oath,  and 
giving  tli(!  bond  prescribed,  was  produccil  as  an  ai'gument, 
to  show  that,  under  our  system,  it  was  necessary  that  an 
executor  should  obtain  letters  testamentary.  It  may  very 
well  he  argued,  that  to  allow  an  executor  to  act  without 
the  grant  of  letters  testamentary,  would  pi-actlcally  annul 
th(!  statut(^  i-e({uiring  bond  and  oatli ;  arid  t'rmt,  tlKU-efore, 
the  iTile  of  till!  conunon  law  was  changed  in  this  State. 
But  that  argument  involves  no  denial  of  tlu;  validity  of  an 
order  granting  administration  without  the  recpiisite  bond 
and  oalli.  To  allow  that  decision  the  ellect  as  an  authority 
which  is  clainu'd  for  it,  would  give  its  expressions  an  effect 
not  in  the  mind  of  the  co\u-t  which  made  them,  an<l  alto- 
gether foreign  to  their  purpose.  In  the  case  of  Savage 
r.  Bciiham,  (17  Ala.  I  I 'J.)  the  validity  of  an  administration 
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was  assailed,  upon  the  ground  that  tlu;  administratrix  was 
an  infant  at  the  time  of  her  appointment,  and  couhl  not 
comply  with  the  statutory  requisition  as  to  giving  ])ond. 
Tlie  cop.rt  held,  that  the  appointment  was,  at  most,  only 
voidahle,  and  that  it  could  not  be  declared  void  in  a  collat- 
eral proceeding.  This  authority  is  very  much  in  point, 
and  is  entitled  to  gi-eat  consideration,  because  it  is  made  in 
reference  to  a  similar  question. 

In  the  recent  case  of  Graifs  Adni'rs  v.  Cniisc,  (-"JG  Ala. 
559,)  the  appointment  of  Brewer,  unlike  the  appointment 
in  this  case,  was  conditional.  The  order  was,  that  he  be 
appointed  administrator  on  his  executing  and  filing  bond. 
The  couilition  nut  having  Ijeen  complied  with,  it  was  held, 
not  that  an  appointment  actually  made  wus  void,  but  that 
no  appointment  was  made.  Thcrefoi'e,  the  question  de- 
cided in  that  case,  is  totall}^  unlike  tliat  which  arises  in 
this. 

Looking  to  the  decisions  in  other  States,  we  find  the 
proposition,  that  an  administration,  under  such  a  law  as 
ours,  is  not  absolutely  void,  well  sustained.  In  Palmer 
V.  Oulh'ij,  (2  Douglass'  Mich.  Rep.)  it  is  maintained,  that  a 
guardianship,  granted  to  mfeme  covert^  who  is  incapable  of 
binding  herself  by  contract,  would  not  be  collatei'ally 
assailal>le,  notwithstanding  the  law  might  require  that 
guardians  should  execute  bonds. — Sec,  i\ho,  FiKssell  c.  Coffin, 
8  Pick.  143.  In  Xew  York,  the  statute  required  that  an 
administrator  should,  before  receiving  letters,  execute  a 
bond  with  two  or  more  sureties  ;  yet  it  was  decided  in 
Bloom  V.  BunlicJc,  (I  Hill,  130,)  that  an  omission  in  that 
particular  did  not  render  an  administration  void. — Dayton 
on  Surrogates,  223 ;  2  Bradford's  Rep.  22.  See,  also, 
Janett  u.  titatc,  5  G.  &  J.  27  ;  Hay  v.  Doiujhty,  4  Blackf. 
115;   Wcstcott  V.  Cady,   5  Johns.  Ch.  335. 

The  distinction  between  irregularities,  which  render  a 
judicial  proceeding  voidable,  and  the  absence  of  facts  which 
are  made  conditions  precedent,  was  long  since  drawn  by 
this  court,  and  has  been  since  steadily  maintained. —  Wyman 
V.  Ca  m2^hcn,  G  Forter,  119;  Matheson  v.  Hear  in,  29  Ala. 
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210.  The  failure  to  take  the  proper  administration  bond 
is  a  mere  irregularity,  or  error,  in  the  proeeedinL^s  of  a 
court  having  jurisdiction  ;  and,  therefore,  tlie  administra- 
tion of  Joseph  YaDevoort  was  valid  until  repealed,  and 
the  petitioner  is  not  entitled  to  an  original  and  primary 
administration  upon  the  estate.  If  the  former  administra- 
tion is  terminated,  by  death  or  resignation,  an  admiiKstra- 
tion  de  honls  non  is  the  only  proper  administration. 
Motion  refused. 


STERRETT'S  EXECUTOR  vs.  KASTER. 

[TiiESTASS  FOK  IX.TURIE?  TO  PERSONAL  PROPEKTV.] 

1.  General  ohjcffi.on  to  eindencc. — A  general  objection  to  cviderL-c,  a  part 
of  wliicii  i.s  Ic^^al,  may  be  overruled  entirely, 

2.  Erirlcnfc  in  mitigation  of  damages. — On  the  execution  r,f  a  writ  of 
inquiry,  after  .ju(l<(nieut  by  default,  in  trespass  for  taking  personal 
property,  the  fact  that  the  property  was,  at  and  before  the  levy  of  the 
execution,  which  constituted  the  trespass  complained  of,  in  the  pos- 
session of  the  defendant  in  execution,  i.s  competent  evidence  for  the 
defendant,  in  mitigation  of  danniices,  as  tending  to  show  tiuit  he  acted 
in  good  faith  in  having  the  levy  made, 

3.  Samr. — In  sucli  case,  the  judgment  by  default  estops  the  defendant 
from  showing,  cvt-n  in  mitigation  of  damages,  that  tlie  ])laintiif  had 
nol  i-ucii  a  title  as  would  autliorize  a  recovery  ;  yet  he  may  show,  in 
niitigafif)n,  that  tlie  plaititilV  was  not  the  owner  of  tlie  proj)erty,  as 
that  fact  is  not  necessarily  incon.-istent  with  the  plaintitl's  right  to 
recover. 

4.  \'nlhlU[i  of  contract  w-ilh  xlarc. — Although  the  sale  of  any  article  to  a 
slave,  without  the  consent  of  the  master,  specifying  the  article,  ie  a 
])ena]  ('It'.-nse  under  the  laws  of  this  state;  yet,  if  the  contract  has 
been  fully  executed,  and  the  property  delivered  to  tlie  slave,  it  does 
not  ¥'.<■  in  the  mouth  of  a  third  person,  when  sued  by  the  master  for  a 
trespass  to  tlie  jiroperty,  to  allege  tlie  illegality  of  the  contract. 

Afm'Kal  from  the  Circuit  Court  of  Wilcox. 
Tried  before  the  Hon.  Nat.  Cook. 

Tins  actiDn  was  brought  by  F.  K.  Beck,  as  the  executor 
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of  1).  W.    Sterrett,  deceasod,    against  Henry    Raster,    to 
recover  damages  for  the  tortious  taking  of  certain  personal 
chattels,  consisting  principally  of  articles  of  hoiiseli(»ld  fur- 
niture.    On  the  execution  of  a  writ  of  inquiry,  after  judg- 
ment by    default,  as  the  bill  of  exceptions    states,   "  the 
plaintiff  proved,  that  the  goods  mentioned  in  the  complaint 
were  worth  forty  dollars  ;  that  the  defendant,  who  had  an 
execution  against  one  Tuoker,  had  said  goods  levied  on  and 
sold,  under  said  execution,  as  the  propei'ty  of  said  Tucker, 
before  the  commencement  of  this  suit,  and  that  said  goods 
brought  forty  dollars   at    said  sale.     The  defendant  then 
oflered  to  prove,  in  mitigation  of  damages,  that  said  Tucker 
was  in  the  possession  of  said  goods,  at  and  before  the  levy 
of  said  execution,  and,  whilst  thus  in  possession  of  them, 
claimed  them  as  his  own  j^roperty.     The  plaiutiif  ol)jected 
to  this  evidence,  as  illegal  and  irrelevant,  and  excepted  to 
its  admission   by  the   court  against    his  objection.      The 
defendant  tlien  introduced  another  witness,  and  offered  to 
prove  by  him,  in  mitigation  of  damages  only,  that  prior  to 
the  sale  of  said  goods  under  execution  against  said  Tucker, 
and  at  the  time  of  said  levy  and  sale,  said  Tucker  kept  a 
V(.'staurant  in  the  town  of  Camden,  and   had  said  goods  in 
ins  possession,  using  them  in  and  about   his  said  business, 
and  claiming  them  as   his  own   property.     The  plaintiff 
objected  to  the  admission  of  this  evidence,  and  excepted  to 
its  admission  by  the  court  against  his  objection.     The  proof 
showed,  also,  that  whilst  said  Tucker  was  thus  keeping  said 
restaurant,  a  negro  man  slave,  named  Abb,  the  property  of 
plaiutiif 's  testator,  was  also  in   said  restaurant,  exercising 
'  the   ordinary  duties  of   a  waiter  and  servant  about  such 
establishments-.      The  plaintiff  offered  to  prove,  that  said 
slave  Abb,  b(!fore  said  goods  went  into  the  possession   of 
said  Tucker,  had  purchased  them,  and  paid  his  own  money 
for  them.,  and  they  had  been  delivered  to  him  ;  but  did  not 
offer  to  prove,  that  said  goods  were  purchased  by  said  slave 
by  and  with  the  consent  of  his  master,  verbal  or  written, 
expressing  the  articles  permitted  to  be  bought,  in  conform- 
ity with  the  requisitions  of  tlwj  statute  in  such  case  made 
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and  provided.  This  evidence  the  court  excluded  from  the 
jury,  on  the  defendant's  objection,  and  the  plaintiff 
excepted." 

The  court  cliarged  the  jury, in  substance,  that  the  defend- 
ant had  a  right  to  show,  in  mitigation  of  damages,  that  the 
plaintiff  was  not  the  owner  of  the  goods  at  the  time  the 
action  was  brought ;  and  that  if  they  believed,  from  the 
evidence,  that  the  goods  were  not  the  property  of  the 
plaintiff  at  the  time  of  the  levy  and  sale  under  execution, 
they  must  still  find  for  the  plaintiff,  but  might  give  him 
no  more  than  nominal  damages  ;  to  which  charges  the 
plaintiff  excepted. 

The  rulings  of  the  court  on  the  evidence,  and  the  charges 
given  to  the  jury,  are  now  assigned  as  error. 

Byrd  &  MoRGAX,  for  appellant. — 1.  A  judgmcmt  by 
•default  is  an  admission  of  record,  which  estops  the  defend- 
ant from  pleading  to  the  merits,  or  from  showing  that  the 
ti'cle  to  the  property  is  not  in  the  plaintiff. — Eicing  v.  Feck 
S  Clarke,  17  Ala.  339  ;  Bryant  v.  Shecley,  5  Dana,  -530  ; 
1  Tidd's  Practice,  562-4,  and  notes.  The  declarations  of 
Tucker  showed  title  in  himself,  and,  for  that  reason,  ought 
to  have  been  excluded. — McBridcv.  Thompson,  8  Ala.  6-52  ; 
Ahncy  v.  Kingsland,  10  Ala.  355 ;  Darling  v.  Bryant, 
17  Ala.  10. 

2.  When  property  is  bougiit  by  a  slave,  and  delivered  to 
him  by  the  vendor,  the  title  vests  in  the  master,  and  he 
njay  recover  it  by  suit,  although  his  prior  consent  to  the 
contract  was  not  given.  The  brineinii'  of  the  action  shows 
an  election  by  him  to  ratify  the  contract  ;  and  third  per- 
sons cannot  be  heard  to  say,  that  the  contract  was  illegal 
on  the  part  of  the  vendor. — Brandon  c.  F.  &  31.  Bank, 
J  Porter,  320  ;  Trotter  c.  Blocker,  G  Porter,  269  ;  Stanley  v. 
Kelson,  28  Ala.  511 ;  Bryant  v.  Sheeley,  5  Dana,  530. 

Waits,  Ji'dge  &  Jacksox,  contra. — 1.  In  the  action  of 
trespass,  the  title  to  the  property,  the  right  of  possession, 
and  the  actual  possession,  may  all  be  involved  ;  and  a  judg- 
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lnei)t  by  default,  while  it  estops  the  defendant  from  contro- 
verting the  plaint  ill's  right  to  recover,  is  not  an  admission 
that  he  had  the  title  to  the  property,  nor  even  that  he  had 
the  rightful  possession  :  on  the  contrary,  the  extent  of  the 
plaintitf's  interest  is  a  proper  subject  for  the  consi<leratioii 
of  the  jury  in  determining  the  amount  of  his  damages. — 
Sedgwick  on  Damages,  475,  and  notes, 

2.  The  contract  by  which  the  slave  acquired  the  goods, 
being  prohibited  by  statute,  was  absolutely  void,  and  vested 
no  title  in  the  master ;  and  if  he  could  impart  any  validity 
to  it>  by  his  subsequent  ratification,  his  election  to  ratify  it 
ought  to  have  been  manifested  while  ihe  goods  were  in  the 
possession  of  the  slave. — Stanley  v.  Ndson,  2S  Ala.  514  ; 
Slianldin  v.  Johnson,  9  Ala.  271 ;  Sully  v.  JBeatty,  1  Bay, 
25  b. 

K.  W.  WALKER,  J.— The  familiar  rule,  that  a  general 
objection  to  evidence,  a  part  of  which  is  legal,  may  be  over- 
ruled entirely,  disposes  of  the  first  two  exceptions.  A  part 
of  the  evidence  covered  by  each  of  these  exceptions  was, 
that  Tucker  was  in  possession  of  the  goods,  at  and  before 
the  levy  of  the  execution;  and  this  tact,  as  it  tended  to 
show  tliat  the  defendant  acted  in  good  faith,  in  having  the 
goods  seized  and  sold  as  the  property  of  Tucker,  was  com- 
petent evidence  upon  the  question  of  damaires. — Sedgwick 
Dam.  52S-9. 

[:i.]  After  a  judgment  by  default,  the  defendant  has  not 
the  legal  right  to  plead  to  the  merits  of  the  action. — Firing 
V.  Feck  d'-  Clarice,  17  Ala.  '-VSO.  But,  in  actions  sounding 
hi  damages,  after  judgment  by  default,  writs  of  inquiry  are 
neco.^-sary  to  ascertain  the  amount  of  injury  done;  and 
upon  the  execution  of  these  writs,  matters  in  mitigation  on 
the  one  hand,  and  of  aggravation  on  the  other,  become  the 
very  gist  of  the  inquiry.  It  is  doubtless  true,  that  it  is  not 
competent  for  the  defendant,  after  judgment  by  default,  to 
show,  even  in  mitigation  of  damages,  a  state  of  facts  which 
is  inconsistent  with  the  plaintiff's  right  to  recover  at  all, 
or  which  would  have  been  a  good  plea  in  bar  of  the  action  : 
24 
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as  for  example,  in  the  action  of  trespass,  that  the  p]aintiti' 
had,  at  tlie  time  of  the  taking  or  injury,  neithef  the  ]»os- 
session,  nor  the  riglit  to  the  possession  of  the  iroods. — Gar- 
rard c.  Dollar,  4  Jones'  L.  (X.  C.)  175  ;  Loufj  v.  IVorfJinnt, 
4  Texas,  3S1.  But  evidence  showing  that  the  p1ainti(Fwas 
not  tlie  owner  of  the  goods,  is  not  necfssarihj  inconsistent 
WMth  the  fact,  that  he  had  either  the  possession,  or  the  ridit 
to  tlie  possession  (which  is  all  the  title  necessary  to  sup- 
port the  action) ;  and,  as  the  extent  of  the  injury  sustained 
by  the  plaintifi'may  depend,  very  materially,  npon  tlie  ex- 
tent ol  lii's  interest  in  the  property,  evidence  that  he  was 
not  the  owner  is,  on  the  one  hand,  admissible  for  the  defend- 
ant ;  and  evidence  that  he  was  the  owner  is,  on  the  other, 
admissible  lor  the  Dlaintiff.  The  admission  of  evidence 
that  the  plaintiff'  was  not  the  owner,  does  not  im|>air  the 
efiect  of  the  jutlgment  by  default,  as  an  estoj)pel  upon  the 
question  of  his  possessory  riirht,  but  simply  serves  to  dis- 
close the  extent  of  the  injury  inflicted  upon  him  ;  for  he 
who  has  a  bare  posses.-or}^  ri-zht,  is  not  entitle*!  to  tiiesame 
measure  of  damages,  as  he  who  has  the  absolute  property. 
Sedgwick  Dam.  4S:J-3,  -530  ;  JJricrli/  v.  Konhdl,  10  Kng. 
L.  &  Eq.  :]I9  ;  Jo)t('S  u.  Loire  (I,  30  Maine,  -53S  ;  Coiiiptoa  v. 
M<irtin,  -5  Rich.  L.  14.  . 

[4.]  A  slave  cannot  be  the  owner  of  property :  all  his 
acquisitions,  whether  by  iritt,  or  b}'  the  earnings  of  his 
lahor,  belong  to  his  master.  It  is  true  that,  umler  our 
laws,  the  Side  of  any  artiide  to  a  slave,  without  the  consent 
of  the  master,  specilying  the  aiticle,  is  a  penal  otiense. 
But,  where  the  contract  has  been  fully  executed,  and  the 
property  delivered  to  the  slave,  it  is  clear  that,  as  respects 
third  pi'tsoiis,  the  property  becomes  at  once  the  property 
of  the  nuister  ;  and  no  sul)se([Uent  act  or  contract  ot  the 
slav(;,  without  the  master's  express  or  implied  consent,  can 
divest  the  l;!tter  of  his  title.  It  does  not  lie  in  the  mouth 
of  a  third  [lerson,  who,  without  such  consent  of  the  master, 
purchases,  or  takes  po^^es^ion  of»  property  which  has  been 
sold  and  delivered  to  a  slave,  to  say  that  the  slave  got  pos- 
.Q^■.^^■^]  oT  th"  TM-'-'^.-f-^-  i>y  ..  --^Dfraf^t  whicli  t]i^  law  declares 
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ine£r:il  as  to  the  seller. — Bryant  v.  !^]iedey,  5  Dana,  -530; 
Brandon  r.  [[untsville  Haul;  I  Stew.  320  ;  Gref/fj  v.  Thomp- 
son, 2  Vn).  Ca.  Const.  Ct.  R.  332  ;  Gist  v.  Toohnj,  2  Rich. 
L.  42-'')  ;  Cobl)  on  Slavery,  §§  2-'3S,  2(31-4,  208.  It  follows, 
that  the  court  erred,  in  rejecting  the  evidence  which  was 
offered,  to  show  that  the  goods  had  been  purchased  and 
paid  tor  by  the  .slave  Abb. 

AVliat  we  have  said  will  furnish  a  sufficient  guide  to  the 
court  below,  on  another  trial,  as  to  the  other  questions 
pr(^s(•nted  by  the  record. 

For  the  error  |)oint(.'d  out,  the  judgment  ranst  be  reversed, 
tind  the  cause  renjanded. 


BROOKS    vs.  RUFF. 

[TUOVKU  rOK  CONVERSION  or  IJOltSE.  j  " 

1.  Exiinfjui-slnncirt  and  snhscqucnt  a^isignmrtit  of  mcrtijaf/;— Where  the  con- 
dition of  a  niort^n,u,o  is,  that  tlic  ]iioitj>a,!i'oi'  .shall  save  haririless  the 
nioitjfa.i;t!e  against  liahilily  as  his  surety  on  a  note  due  to  a  third  per- 
son, the  cotulitio;!  is  pci'forined,  when  the  uiortga^i^or  procures  the  can- 
cellation of  tlie  note,  and  the  snh.stitiition  of  a  new  note  in  its  stead, 
with  a  ditlerent  surety;  and  the  uiortgago  being  thereby  extin- 
guished, it  cannot  then  he  assiijued  to  the  surety  on  the  new  note,  foi' 
Lis  indenmitieatiou.  ev(;u  though  the  assignment  be  made  with  the 
assent  of  the  mortgagor,  for  valuable  consideration,  ami  contempo- 
raneously with  the«anc«llatiou  and  substitution  f)f  the  notes. 

2.  I'arol  morttjafic. — A  mortgage  of  personal  property,  given  to  indem- 
nity the  mortgagee  against  liability  on  a  note  as  surety  for  the  mort- 
gagiir,  being  afterwards  extinguished  by  the  cancellation  of  the  note, 
and  the  substitution  of  a  new  note  in  its  stead,  with  a  ditferent 
surety;  a  verlial  agreement  between  the  mortgagor,  the  mortgagee, 
nnd  the  surety  ou  the  new  note,  made  contemporaneously  with  the 
caueellati'in  and  substitution  of  the  notes,  to  the  effect  that  the  mort- 
gage shall  stand  as  a  s(>ourity  for  the  surety,  constitutes  a  valid  mort- 
gage as  between  the  tiarties. 

Appeal  from  the  Circuit  Court  of  Lowndes. 
Tried  before  the  Hon.  Xat.  Cook. 
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This  action  was  brought  by  Ransom  C.  Rutt',  against 
Andrew  J.  Bi'ooks,  to  recover  damages  for  the  conversion 
of  a  horse  ;  and  was  commenced  on  the  2d  September, 
1S5S-  The  plaintiff  claimed  the  horse  under  a  mortgase 
from  one  S.  P.  Brownlie,  and  the  defendant  held  him  under 
a  i)urchase  from  said  Brownlie.  It  appeared  that  Brown- 
lie,  in  April,  1855,  executed  a  mortgage  on  the  hoi'se,  with 
other  proj^eriy,  to  one  Samuel  Ivey ;  the  condition  of 
winch  was,  that  he  should  "save  the  said  Ivey  harmless" 
against  liability  on  a  promissory  note  for  SoOO,  payable  to 
Randall  Cheek,  and  due  the  1st  January,  18-56,  which  said 
Ivey  had  signed  as  the  surety  of  said  Brownlie  ;  and  this 
mortgage  was  duly  proveu  and  recorded.  Ivey  became  un- 
easy about  his  liability  on  the  note,  and  sent  an  agent  to 
Brownlie,  proposing  to  make  some  new  arrangement  about 
the  matt(n'.  Bi'ownlie  otK'r(,'d  to  let  him  have  a  negro 
"womnn  and  cliihl,  at  the  price  ot  $12-30,  wljich  Ivey  was 
willino^  to  uive  ;  but  the  title  to  tlie  nearoes  was  in  Lvuir, 
the  plaintilf,  who  was  not  willing  to  let  Ivey  have  tlicni 
at  that  price,  but  said  that  he  preferred  to  take  tliem  him- 
self Ivey  then  insisting  that  he  should  ])e  released  from 
liability  on  the  debt  to  Cheek,  "it  was  agreed  among  them, 
that  Ivey  should  be  released,  that  Rulf  should  become 
bound  to  Cheek  foi'  tlu^  debt,  and  that  Ivey  should  assign 
the  mortgage  to  Ruff  Brownlie,  Ivey  and  Ruff  assented  to 
this  ;  and  Cheek  being  willing  to  take  Ruff  instead  of  Ivey, 
the  papers  were  executed  in  pursuance  of  this  agreement." 
Ivey's  note  to  Cheek  was  then  delivered  up  to  him  ;  a  bill 
of  exchange,  in  li«Mi  of  it,  was  drawn  by  Ruff,  and  endorsed 
by  Jh-ownlie  ;  and  Ivey  endorsed  on  the  mortgage  an  as- 
siL^nment  in  the  followincr  words  :  "For  value  received,  I 
liereby  transfer  this  mortgage,  with  all  the  rights  which  it 
*iecures  to  me  as  S.  I*.  Brownlie's  security,  as  therein  speci- 
lied,  to  Ransom  C.  Ruff,  of  said  county  and  State.  In  v/it- 
ness  whereof,"  el-c.  These  transactions  were  had  on  the 
.^th  January,  1^-3(3,  as  shown  by  the  date  of  the  assign- 
ment. The  record  does  not  state  any  of  the  facts  con- 
aicrted  v.-ith  the  defendant's  purchase  of  the  horse.  The 
...ill  of  (  .xeiiMiu"  v.-.:s  paid  at  maturity,  by  Ruff. 
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"The  court  cliargt'd  tho  jury,  that  if  tlicy  believed, 
from  tlie  evidence,  tliat  Ivey,  the  mortiragee,  assigned  the 
mortgMge  to  plaintitt",  witii  the  assent  of  Brownlie,  and  be- 
cause phiintilf  had  agreed  to  become  bound  to  Cheek  in  the 
place  of  Ivey,  and  that  he  did  become  so  bound,  then  the 
consideration  for  the  assignment  of  the  mortg-age  was  good 
and  valid,  and  the  assignment  passed  to  plaintiff  all  the 
rights  and  equities  of  Ivey  ;  and  if  they  further  believ(^d, 
from  the  evidence,  that  plaintiff  afterwards  paid  the  debt 
to  Cheek,  then,  so  soon  as  he  did  this,  he  had  a  right  to 
the  possession  of  the  hoi"se  mortgaged  ;  and  that  if  the 
proof  showed  that  plaintiff  had  paid  Cheek  before  suit 
brought,  and  that  the  defendant  had  the  horse  in  his  pos- 
session after  tfiis  payment,  and  refused  to  deliver  him,  the 
phiintilf  was  entitled  to  recover."'  This  charge,  to  which, 
the  defendant  excepted,  is  now  assigned  as  error. 

Clements  &  Williamsox,  for  the  appellant. — The  can- 
cellation of  the  note  on  which  Ivey  was  bound,  and  the 
substitution  of  the  bill  of  exchange  by  Ruff,  extinguished 
the  mortgage  ;  ;md  Ivey's  assignment  thereof,  even  if 
founded  on  valuable  consideration,  passed  no  interest  to 
plaintiff. — Bonhnin  v.  GaUoivaij,  13  III.  6S  ;  Abbot  v.  Upton, 
19  Pick.  434;  Mend  v.  York,  2  Seklcn,  451  ;  Sumner  i\, 
JBachcJdcr,  30  Maine,  35. 

Tiios,  Williams,  contra. — The  assignment  of  the  mort- 
gage w.is  contem])oraneous  with  the  cancellation  of  the 
note  and  the  substitution  of  the  bill  of  exchiinu-(»,  and  was 
for  vahial)le  consideration  ;  and  the  moilgagor  was  a  party 
to  the  a<;reement.  All  the  elements  of  a  valid  contract  are 
sliown  ;  ;ind  the  defendiint  is  not  in  a  position  to  impeach 
it,  as  he  does  not  show-  how  or  when  his  rights  accrued. 

A.  J".  A¥ALKEI\,  C.  J. — The  mortgage  in  this  case  was 
an  nssiiiument,  upon  a  sjx'cified  condition  ;  and  upon  the 
performance  of  the  condition,  the  mortgage  was  extin- 
guished, and  the    title    revested  in  the  mortg;igor.     This 


374  ALABAMA. 


Brooks  V.   Ruff. 


proposition  necessarily  results  from  the  fact,  that  the  moit- 
gage  is  but  a  security  for  the  discharge  of  a  paiticular  debt 
or  duty  ;  and  it  is  well  recognized  in  tliti  law-books. — 1  Hil- 
liard  on  Mort.  447  ;  Gunn  v.  Young,  2  St.  &  P.  IGO  ;  Be- 
sliaza  V.  Lewis,  5  St.  &  P.  91.  The  condition  of  the  mort- 
gage was,  to  save  harmless  the  surety  of  the  mortsragor. 
T.iis  the  mortgagor  unquestionably  did,  when  he  ob- 
tained a  cancellation  of  the  note,  iiv>on  whicj]  the  mort- 
gagee was  his  surety,  and  substituted  a  bill  of  exchange, 
with  a  ditferent  surety,  and  obtained  a  discharge  of  the 
mortsfairee.  The  moi'tsa^e  was  thus  extlnfruisued  ;  and 
being  extinguisiied,  the  assignment  of  it  could  njt  resa-^ci- 
tate  it,  althouo;h  the  assiirnmt'nt  miffht  be  upon  a  valuable 
consideration.  The  cases  of  Bonham  c.  Gallon-in/,  (13  111. 
6S,)  Mead  V.  York,  (2  Selden,  44!),)  Ahhott  ?-.  ^>/r;«, 
(19  Pick.  434,)  cited  upon  the  brief  of  appelhiEt's  counsel, 
conclusively  support  that  position. — See,  also,  1  Iliiliard 
on  Mort.  40 1-2  ;  Sumner  v.  Bachelder,  30  ^Lrne,  3-3.  Even 
the  consent  of  the  mortgagor,  that  the  mortgage  should  be 
assigned,  could  not,  of  itself,  revive  it.  The  char<;e  given 
by  the  court  was  erroneous,  because  it  predicated  the  jjlain- 
tift''s  right  of  recovery  upon  the  assignment,  for  a  valuable 
consideration,  of  an  extinguisiied  mortgage,  with  the  con- 
sent of  the  mortgagor. 

[•2.]  "We  see  no  rea.<on  why  a  moitgage  of  pes'sonalty, 
valid  inter  jjortes,  may  not  be  made  by  verbal  (•(nin'act. 
2  Hilliard  on  Mort.  -520  ;  Jlorrotc  r.  Tt(rnr_//,  :]■'>  Ala.  13G. 
Such  a  mortgage  would,  by  virtue  of  oui'  registration  stat- 
ute, be  void  "as  to  purchasers  for  a  valuable  con>idci-arion, 
mortgagees,  and  juduiiient  creditoi'S  without  notice" 
(Code,  §  12Ss)  ;  but  we  think  it  would  be  valid  as  to  the 
parties,  and  others  not  protected  by  that  statute.  The  evi- 
dence conduces  to  show,  that  there  was  a  verbal  agreement, 
that  the  moitgaire  should  stand  as  a  security  to  the  plain- 
tiff. This  agreement,  if  it  existed,  would  amount  to  a  ver- 
bal mortgage  in  favor  of  the  plaintiil",  and  would  avail 
against  the  defendant,  iml(>ss  he  could  show  that  he  was 
one  of  the  persons  protected  by   the   n^gistration  law,  or 
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unless  his  interest  aocrned  before  tJie  making  of  the  verbal 
mortiraiie.  The  evidence  does  not  show  that  tl^e  defendant 
is  otK!  of  tliose  persons. 

'SYhid  we  have  ah-eady  said  will,  probably,  be  sufficient 
to  guide  the  court  upon  a  future  trial,  and  we- need  not  con- 
sider farther  the  questions  presented. 

Reversed  and  remanded. 


ALEXANDER  vs.  SAULSBURY. 

[aCIIDX  ox  OPKX  ACCOrNT  KOU  GOODS  SOI-D  AXD  DELIVKKED.'] 

1  i'lil'xfUji  of  mJv,  hji  irij'e  alone,  of  uta tutor \j  Kcparatc  entate ;  ichefher  actidn 
lien  io  rrcovcr  (ifirad  jiricc.  —  A  sale  by  the  wile  alone,  without  tlie  eon- 
<;ur:.'  ic.'  <>i'  her  hushaiul,  of  iti'oi)crty  beJoiij^iiij^  to  her  statutory  Kop- 
jira'e  esiate,  i.>j  absolutely  void,  and  passts  nothiiij;-  to  the  purcha.ser; 
jtud  th;'  wife  cannot  ii.aintaiu  an  aetion  at  law,  iu  her  own  Jiame,  to 
recuNfi-  tlu',  \alne  or  a.<>reed  priee  of  the  pr<)i)erty. 

Ari'KAL  from  the  Cii'cuit  Court  of  Barbour. 
Tri(  d  before  the  lion.  Jxo.  (jILI>  ^iioiriER. 

TiiK  coniphiint  in  this  case  was  in  the  following  words  : 
"]\i;ii\-  >>.  Siinlsl)urv  \       The  [)laintiir claims  of  the  defend- 
rs.  >  ant  lifty->i\  !)-3-l()0   dollars,   due    by 

Ezv'ki'.'i  Alexander.  )  account  for  goods  and  merchandize 
furnis!;c(l  bv  plaintiff  to  defendant,  at  his  instance  and 
re(|iiisr  ;  which  account  w;is  payable  on  the  1st  Jamniry, 
lS-')4,  witii  interest  thereon.  The  ]>laintiff  avers,  that,  at 
the  tiiiii'  of  the  [nircliase  of  said  uo.ods  and  nui-cdiandize  from 
her  by  tlie  defendant,  and  at  the  commencement  of  this 
suit,  she  (the  said  plaintiff)  was  a  married  woman,  and  had 
a  sepai'at«^  estate  secured  to  her  separati;  use  by  virtue  of  a 
st.itute,  passed  bv  the  legislature  of  Alal)ama,  conmionly 
called  'the  woman's  law  ;'  and  that  said  goods  and  merchan- 
dize, so  fuinisiied  to  defendant  at  his  instance,  w(>re  a  part 
of  her  said  separate  estate." 
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The  defendant  demurred  to  the  complaint,  on  the  follow- 
ing grounds  :  "1st,  because,  on  the  facts  stated  in  the 
complaint,  the  plaintiff  has  no  right  to  maintain  this  action 
in  her  own  name  ;  2d,  because,  on  the  facts  stated  in  said 
complaint,  the  plaintiff 's  husband  should  have  been  joined 
as  co-plaintiff  with  her  ;.and,  3d,  because  the  facts  stated 
fail  to  show  such  separate  estate  as  will  authorize  the  main- 
tenance of  this  suit  by  her  alone."  The  overruling  of  the 
demurrer,  w^ith  other  matters  which  require  no  particular 
notice,  is  now  assigned  as  error. 

E.  C.  Bullock,  for  appellant,  cited  Pklcens  v.  Oliver, 
29  Ala.  532  ;  and  Gibbons  v.  Marquis,  ib.  672>. 

GoLDTHWAiTE,  RiCE  &  Semple,  contra,  cited  High  v. 
Worley,  33  Ala.  196  ;  Saunders  v.  Garrett,  33  Ala.  4-54 ; 
Smyth  V.  Oliver,  31  Ala.  39  ;  DraU  v.  Glover,  30  Ala.  3S2  : 
and  Duncan  ii.  Stctvart,  25  Ala.  40S. 

R.  AT.  WALKER,  J. — A  married  woman,  having  a 
statutory  separate  estate,  sells  and  delivers  to  the  purch.tser 
a  portion  of  the  same,  without  the  concurrence  of  her 
husband  ;  can  she,  by  suit  upon  the  contract,  in  her  own 
name,  recover  of  the  purchaser  the  value,  or  agreed  price 
of  the  property  ?  Our  opinion  is,  that  this  question  must 
be  answered  in  the  negative. 

vSection  21 31  of  the  Code  provides,  that  "husband  and  wife 
must  be  joined,  either  as  plaintiffs  or  defendants,  when  the 
wife  has  an  interest  in  the  subject-matter  of  the  suit,  unless 
the  suit  relate  to  her  separate  estate,  when  she  mitst  sue  or 
be  sued  alone."  The  elfect  of  this  section  was  veiy  care- 
fully considered  by  the  court,  in  Fickens  v.  Oliver  (29  Ala. 
52'>)  ;  and  it  was  there  held,  that  the  rule  esta-blislied  by 
the  latter  clause  of  this  section,  "must  l)e  confmed  to  suits 
for  the  (:orj)/is  of  the  propeity,  and  tor  damages  to  the  prop- 
erty itself,  as  distinguished  li-om  its  use."  This  is  clearly 
Dot  a  suit  "for  damages  to  the  property"  constituting  the 
v^'ife's  separate  estate.     If  it  can   be  maintained  at  all,  it 
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must  be  upon  the  groiuid,  that  it  is  a  suit  for  the  corpus  of 
the  pl•oJ)el•t3^  x\lthongh  all  the  property  of  tlie  vvih;,  held 
by  her  previous  to  her  marriage,  or  which  she  ma}'  become 
entitled  to  after  her  marriage,  in  any  manner,  is  her  se])a- 
rate  estate,  and  is  not  subject  to  her  husband's  debts  ;  yet 
all  such  separate  estate  "vests  in  tiie  husband,  as  her  tiiis- 
tee,  who  has  the  right  to  manage  and  control  the  same,  and 
is  not  required  to  account  for  the  rents,  income  or  profits-, 
to  the  wile,  her  heirs,  or  legal  representati  ves,"-C©de,  §  1  !)S3. 
Thus  it  will  be  seen,  that  the  corpus  of  the  property  behjugs 
to  the  wife,  while  tlui  riuht  to  control  and  maujire  the 
same,  free  from  accountabilit}^  for  the  rents,  inconje,  or 
profits,  is  vested  in  the  iiuskind.  Section  19S4  pi"oyides, 
that  "the  property  of  the  wife,  or  any  part  thereof,  may  be 
sold  by  the  husband  and  wife,  and  conveyed  by  them  jointly, 
by  instrument  of  writing,  attested  by  tAvo  wutnesses."  This 
provision  is  obviously  restrictive  of  the  right  of  disposition, 
and  was  doubtless  intended  to  prohibit  tile  sale  of  the  wife's 
property,  except  su<*h  as  might  be  made  by  the  husband 
and  wife. — Sm>/th  u.  Oliver,  :3l  Ala.  4:i.  See,  also,  IF/? /Y- 
7)1(1)1  V.  Ahcrnathy,  33  Ala.  159  ;  Rogers  v.  Boffd,  33  Ala. 
175  ;  Drake  v.  GJouer,  30  Ala.  3S9.  We  think,  therefore, 
that  a  transfer  of  her  statutory  separate  estate  by  th<^  wife, 
without  the  concurrence  of  her  husband,  in  the  manner 
provided  by  the  statute,  is,  in  a  court  of  law  at  least,  abso- 
lut(43'  void,  and  jtasses  nothing  to  the  purchas(n'. — See 
Smitli,  V.  Phicer,  l/>  East,  G07.  The  title  to  the  proju-rty 
so  transferred  is  in  nowise  afiected  thereby,  and  the  prop- 
erty remains,  as  before,  the  separate  estate  of  the  witi'. 

By  the  common  law,  a  married  woman  can  neither  sue 
nor  be  sued  alone,  and  all  contracts  made  by  lier  are  void. 
1  Parsons  on  Con.  2S(3.  These  disabilities  of  coveiture  the 
Cod(,'  modifi(!S,  but  does  not  destroy.  Beyond  its.t^xjjress 
provisions,  married  momen  are  no  more  sni  Juris  thuu  \hey 
were  before  its  adoption. — Fickensp.  Oliver,  29  Ala.  o2S. 
Hence  it  follows,  (so  far,  at  least,  as  a  court  of  law  is  con- 
cerned,) that  a  married  woman  has  no  legal  capacity  to 
contract  in  relation  to  her  separate   estate,  except  for  the 
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purj'os:',  iiiid  in  the  manner,  provided  by  the  stature;  and 
asa!-:ilt'of  sucli  separate  estate,  made  by  the  wife  alone, 
wirlioiit  tlie  concurrence  of  the  liusband,  is  nnautliorizpd  l)y 
thf  i^r.-.tiite,  every  such  contract  of"  sale  is  void  ;  and  bt-ing 
void,  ir  c;in  form  no  foundation  for  a  suit  at  law  in  the  n;ime 
of  t!it^  wife. 

It  v/lii  not  do  to  say,  that  a  married  woman,  hav'ncr  a 
se})araTe  estate,  is  capable  of  electing  to  have  eithtr  the 
pn-pcrty  sold,  or  the  value  or  agreed  price  tliereof ;  iind 
thiit,  on  her  electing  to  receive  or  sue  for  such  va'ne  or 
agreed  price,  it  becomes  her  separate  estate,  in  lieu  of  the 
pro|K  ny  sold,  whicli  she  is,  by  such  <'iectinn.  estopped  li-om 
evii"  clu.uiing  thereafter.  If  this  be  so,  of  what  avail  v.'oidd 
be  till'  ju'cnisions  of  tlie  statute,  that  the  husi/and  hall 
maii.iu'c  and  control  the  estate,  an  1  receive  the  pre  Tits  with- 
out iia:)iliiy  to  account  to  the  wile,  her  heirs,  or  rep.'f^snnt- 
ati\fs;  iiud  that  no  part  ot  the  ])roperty  sh:di  !»<'  >:)ld 
wit!i<uit  his  concui'rence  Y  If  we  are  to  yield  oljeditMn-  ■  to 
the  statute,  we  must  hold,  (whenever,  at  least,  tiie  i[)i  >  :  >n 
arisi's  in  a  coui't  of  law  )  that  a  married  woman  is  iui-ap  i  >ie, 
by  any  iuile  >enJent  act  or  conti'ai'-t  of  hers,  ot  owr  ig 
the  n, })iis  ot   her  separate  estate. 

It  is  true  thot,  in  the  case  of  a  wrong-doer  seiiinu  p  "p- 
erry  wiilnuit  title,  the  purchaser,  while  he  hu.(l.>  :  !.  .' a 
contract  in  f;ale,  cannot  resist  tiie  })ayment  of  the  p  r-.  ~e- 
mniey. — I)iiii((tH  V.  Si(:/r/i/i,  i-3  Ala.  11 -5.  J'>Kt  :■  er 
was  umf'istnijd,  tliat  a  persui,  by  contractii'u-  w,  ji  a 
niairied  woman,  admitted  her  right  to  sue  in  Iter  oim  /t<:.)ie 
on  the  contract,  or  [»rec]ud<;d  himself  fi'on  pleadiiiu  .ler 
covi-rture  in  l)arof  such  a  suit.  On  the  contrary,  tl^  :  le 
of  tiie  couai'oii  law  is,  that  it  tlie  wife  sell  any  tliii: ..  -er 
liusIi.iMd  alone  has  the  rii(h:  to  recover  the  price. —  1  1  .  uis 
on  i  'outracts,  L^^()-7. 

A--  tlif  ruliiiusnf  the  circuit  court  were  in  conilici  ..-.th 
tlie^'  \iews,  the  jiidmiiciit  must  be  reversed,  and  the  .  ;use 
reuiaiided. 
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ESPY  vs.  JONES. 

[action    for   15HEACH    OF   PKO-MISK   TO    MAIIIIY.] 

1.  AdrDi-stiibilit!/  of  xcdnifion  in  aggravation  of  damagcx. — If  (^vi(l  ■iico  of 
Bculuctioii  can  be  received,  in  any  cast;,  to  a^t^ravate  tlu!  (laiiiages  in  an 
action  lor  a  breach  of  promise  to  marry,  it  is  only  where  the  seihiction 
follows  the  pi'oniise,  and  is  ellected  by  means  of  it:  .seduction  prior  to 
the  ]ironus(!  is  not  admissible  evidence. 

2.  Charge  misleading  jiiri/. — A  chaiue  which  predicates  tlie  jil.iiiif ifTs 
rif^ht  to  r<'cover  on  the  piooT  ol' <•>.  in-omise  and  l>reac!i  tl,e;i'.,i',  and 
entirely  disre<iards  the  evidence  adduced  by  the  dei'endant  tei:di;;n' to 
show  a  Justilication  ol'  the  Incarh.  is  erroneous. 

3.  .'.vv  /i^  (f  pcrticn  to  cotiir"ct.~  It  is  essential  to  tlie  valiiliiy  oi'  a  con- 
trai  I  to  Kiairv.  tliat  there  sliouhl  l)e  reciprocal  ))'.oltn^es  hetwee;',  the 
|),iilies:  but,  if  a  man  nialvcs  an  (express  offer  or  pron.ise  of  marriage 
in  a  wosnaii,  her  acceptance  and  wciprocal  i)romise  may  lie  estabi.saed 
liy  pioof  i;t'  her  conduct  and  actions  at  the  time,  as  wv.li  as  by  cxp.ess 
T.-oids. 

4.  Jt(si'i!i<'(itu>ii  of  breach  ofpromiife  to  JHarri/.— -If  a  ma.t  promises  lo  marry 
a  woiiiaii  V.  ..o.ii  he  believes  to  be  virtuous  and  mi.  ,•  -i.  aii<i  aftei'.'.ards 
<Iisro\e'>,  t:, at, she  is  ioose  and  iuimodcst,  he  is  J;.-,  :;;t'>'i  in  It:  eaiwunf 
Ills  111 T)!!. is:  ;  111,, ,  !o  eiititk;  him  to  a  ver<licl  on  to^n  i;; onud,  i iu'  j,'.ry 
iii!i,-^i  be  s;,.  is..c.i  thai  the  plaintitf  is  a  loose  and  ii'i:..oue.st  \v.>.;.an, 
that  I  iie  lit  i',-i!<.,r.it  bv'ilve  Ills  jtromise  on  that  at/coiuu ,  n.:(i  Tha^  !.>■  did 
lio!  ;.  io,-  ]    ■}  eii;..:ac;er  at  the  time  h(i  made  rhe  ji.ooiise. 

5.  Ad:iiht.t!/H\i;i  of  pJnittlilfH  uutnt  of  ehaHiihj  'it  tititi'jiti'ioii  <f  dinji'ifjcx. — 
A<i,s  of  foi  .;u  ...ioi,,  commilletl  by  tlie  jilaintiii'  ,iiior  tolise  (i-u-ad" 
a,  i'spiini  i.-..'  ,.>niauy  her,  and  in  winch  tiie  ih-f,'.r(la:it  himself  parti- 
(■;;,;'.(',    ,i'e    iiot    adn:i,ssible  evidence  for  him   i,i    ndi  i-iil  ion    of  the 


Ai'i'EAL  ironi  the  Circuit  Court  of  ]\i;irt'nL'XJ. 
Tiied  Ix'iore  the  Hun.  Rohert  Dolghi;rty. 

Tills  action  wi'.s  brouuht  hy  Maria  F.  Jones,  aaainst 
Da\i(i  lv-;'y,  to  recover  damages  i'ov  a  breach  ol  pioniise 
ot  niai'iiaue.  The  defendant  pleaded  tlie  general  issue, 
"in  shoU  l>y  consent,  with  leave  to  give  any  s})ecial  matter 
in  evidi'in'c."  On  the  trial,  as  the  bill  of  exceptions  states, 
one  of  the  plaintitf's  sisters,  who  was  examined  as  a  wit- 
ness on  her  behalf,  testified,  "  that  she  heai-d  defiMidant,  in 
1S53,  ;isk  plaintiii's  mother  for  her,  and   that,   in    lS-34, 
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plaintift* prepared-  her  dress  to  marry  defendant;"  and  this 
witness  and  another  sister  both  testified,  that  on  the  Sth 
iVIarch,  18-56,  in  their  presence,  defendant  promised  to  marry 
plaintiff  in  ten  days,  in  order  to  induce  her  to  sign  a  paper, 
whicli  he  had  prepared,  instructing  the  circuit  clei-k  to  dis- 
miss certain  proceedings  under  the  bastardy  act,  wliich  she 
had  instituted  against  him  ;  that  he  repeated  the  promise 
after  the  plaintiff  had  signed  the  paper;  that  the  plaintiff 
several  times  prepared  her  clothes,  in  anticipation  of  the 
marriage,  and  that  the  defendant  always  failed  to  come. 
It  appeared  that  tiie  plaintift  had  given  birth  to  an  illegiti- 
Diate  child,  on  or  about  the  1st  March,  1854,  and  had  insti- 
tuted proceedings  under  the  bastardy  act  against  the  de- 
fendant as  its  putative  father;  and  the  circuit  court  allowed 
the  plaintiff,  against  the  defendant's  objection,  to  njad  the 
record  of  these  proceedings  as  evidence  to  the  jury  ;  but 
afterwards  instructed  the  jury,  "that  they  were  not  to  con- 
eider  tiie  record  and  papers  in  the  bastardy  case  as  evidence 
to  prove  the  promise  of  marriage,  or  any  issue  in  the 
cause."  The  circuit  court  also  allowed  the  plaintiff,  against 
the  defendant's  objection,  "to  introduce  her  chihl  for  the 
inspection  of  the  jury,  in  order  to  prove,  by  its  alleged 
resemblance  to  the  defendant,  that  said  child  was  begotten 
by  him  ;  but  there  was  no  other  evidence  before  the  jury, 
tending  to  |>rove  that  the  defendant  was  the  father  of  said 
child."  The  plaintiff  adduced  evidence,  "tending  to  sliow 
that,  until  her  acquaintance  and  association  with  the  de- 
fendant, her  character  was  good;"  while  the  defend;n>t's 
evidcnct.' tended  to  show,  "that  her  chai'acter  for  chastity 
was  bad,  beiore  and  after  the  promise  of  marriage  testified 
to  ])y  plaintiff's  sisters,  and  before  ever  he  be<'ame  ac- 
quainted with  her."  The  defendant  read  in  evidence  t\\o.  de- 
posiiionof  Dr.  Vaughn, a  )»racticing  physician,  who  testified^ 
tliat  lit!  attended  and  ))rescribed  for  plaintiff,  in  1819,  when 
slie  was  iiifecti'd  with  a  venereal  disease:  "and  there  was 
no  evidi'uce  ti'tiding  to  show  that  defendant,  before  he  ma<le 
6U(;h  alh'ged  [)romise,  had  any  knowledge  or  information  of 
her  condition  as  testified  to    by  Dr.  Vaughn,  or  that  she 
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liad  any  venereal  disease."  The  defendant  reserved  several 
exceptions  to  the  rulings  of  the  court  on  tlie  evidence, 
which  the  decision  of  this  court  renders  it  unnecessary  to 
state  at  greater  length. 

The  circuit  court  charged  the  jurjs  among  othc  things: 

'•  2.  That  if  they  should  lind,  from  the  evidence,  that 
the  defendant  had  promised  io  nuury  the  plaintiff,  and  that 
thei'e  had  been  a  breach  of  that  promise,  and  tliat  this 
action  was  commenced  within  twelve  months  from  said 
breach,  then  they  must  find  fur  the  plaintifl'." 

"  o.  That  if  they  Ijelieved  the  testimony  of  the  plaintiff's 
sisters,"  as  to  the  defendant's  conduct  and  declarations  on 
the  oth  ]\farch,  1  S-5G,  ''and  that  the  plaintifl' assented  to 
the  proposition  tlien  made  by  him,  then  there  was  a  con- 
tract ot  marriage  between  the  parties;  and  that  if  the  de- 
feiuhmt  afterwards  failed  and  refused  to  marry  the  [)laintiff, 
this  was  a  brtiach  of  said  contract  on  his  part." 

Tlie  defendant  excepted  to  these  charges,  and  requested 
the  court  to  instruct  the  jury — 

'•  1.  That  if  the  defendant  committed  fornication  with 
the  plaintiff",  and  got  a  bastard  child  by  her,  and  if  she  has 
been  wionged  in  so  doing,  the  law  has  provided  pro})er 
remedies  for  such  wrongs  ;  but  the  jury  can  give  ny  dam- 
ages in  this  case  on  account  of  such  acts,  if  they  were 
committed  before  the  1st  January,  lSo-3,  if  the  contract 
relied  on  was  made  on  the -5th  ot  JMarch,  JSoG. 

"  i.  That  if  the  plaintiff  committed  fornication  with  the 
deffiidant,  and  had  a  bastard  child  by  him,  befoie  the  1st 
Januaiy  lS-3-3,  the  jury  may  consider  that  fact  in  miiiga- 
ti<m,  but  not  in  aggravation,  of  llie  damages  arising  from 
the  l)rL'ach  of  any  promise  subsequently  made. 

'■  3.  That  if  they  believed  the  plaintiff  had  committed 
fornication  before  the  defendant's  promise  was  made,  and 
that  fact  was  unknown  to  him  when  lie  made  the  promise, 
he  had  the  right  to  refuse,  on  that  account,  to  njarry  her  ; 
and,  in  such  case,  they  must  find  for  the  defendant. 

"  4.  That  it  they  believed,  from  the  evidence,  that  the 
plaintiff"  had  a  venereal  disease  before  the  defendant  made 
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tlic  jivoinisc,  <n)d  that  fact  was  tlien  nnknown  to  liiiu,  he 
ba(]  the  light  to  vcfuso,  on  that  account,  to  marry  rier;  and, 
in  such  case,  tliey  must  tind  for  the  defendant." 

The  court  refused  eacli  of  these  charges,  and  tire  defend- 
ant exce[)ted  to  their  refusal  ;  and  lie  now  assigns  as  error 
all  die  ruling  of  the  court  to  which  he  reserved  exceptions. 

L(!,n.\x  c^'  Prince,  and  W^r.  M.  Brooks,  for  appellant. 
I.  W.  OJarkott,  contra. 

B.  'S\\  WALKER,  J. — It  has  been  much  questioned, 
whether,  in  an  action  to  recover  damages  for  the  brciicli  of 
a  promise  of  mari'iage,  damages  for  sediu'.tion  may  be 
recovered.  It  has  been  distinctly  held  in  Kentucky  ;md 
Pemisyivania,  that  in  such  action  se<]uction  cannot  be 
given  in  evidence  in  aggravation  of  the  damages. —  IVcacer 
V.  liarl'cr!,  2  Barr,  SO;  J^/fr/.w  v.  Shnin,  2  Bibb,  ••]li  ;  see, 
also,  F(:)l:tns  v.  Ilcrsnj,  1  B.  I.  19o.  On  the  other  iuind, 
the  rule  adopted  in  j\rassachusetts,  iS^ew  York,  and  se^•(M•al 
other  States,  is,  that  where  seduction  has  been  practiced 
und(>r  color  of  a  promise  of  marriage,  the  jury  may  con- 
sider it  tc*  aggravate  the  danjages  in  an  action  on  the  con- 
tract.-»-7'c(7(?  V.  Fruzkr,  3  Mass.  73 ;  Wluilcn  v.  La>/nian, 
2  Blackf.  \9i;  King  v.  Kersey,  2  Carter,  402;  Ti'hhs  v. 
Vanklrk,  12  III.  44G;  Wells  v.  l\ul<idt,  8  Barb.  323; 
Green,  r,  Sjtencer,  3  ]\riss.  31S  ;   Conn  v.  Wilson,  2  Ovciton, 

0'>-> 
•C-J-). 

'Mv.  Parsons  suggests,  that  dama.ges  for  seduction  slioukl 
be  excluded,  where  tin;  plaintiff  was  in  actual  o)'  construc- 
tive service,  or  lived  in  a  State  in  which  the  stature  law 
ga\('  her  an  action  for  the  seduction  ;  and  not  otherwise. 
i  ]*arsons  Contr.  i)-j']. 

]'>ut  wc;  need  not  consider  this  question  in  the  prestmt 
case.  Ir  is  very  clear  that,  if  seduction  can  ever  be 
allowed  to  ag<rra\'al(i  tin,'  damages,  where  tlie  action  is  for 
breach  of  j)romise  of  marriage,  it  is  only  in  those  cases 
where  the  seduction  foHows  the  promise,  and  is  effected  by 
means  of  it.     We  can  conceive  of  no  principle,  upon  which 
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a  .S('(lucti(H.  before  tlie  promise  ot  niarii.iu'(',  iiii-.l  wli;*;!), 
tlMMctorc,  could  not  luive  bfcna  eonst'ciuciKx'  of  f?nch  prom- 
ise, should  be  permitted  to  swell  tlu!  dMma^'t's  in  an  ai-tion 
on  the  contraet. — Burl:s  v.  Shnii>,  2  liibl),  '-^i'-i  ;  Tfihhs  v. 
Vav.klcck,  1:2  III.  447.  The  court  erre-d,  in  leriisinu-  to 
giv<>  the  first  eharge  asked,  by  the  defendant. 

[}>.']  The  seeond  charge  given  was  erroneous.  It  aliirms. 
in  etfect,  that  if  there  was  a  pr(nnise  to  mai-rv,  and  lircach 
of  that  promise  b}^  the  di^fendaut,  the  jury  must  hud  ior  the 
plaiutlll",  without  regard  to  any  testimony  which  had  l»eeri 
introduced  t(>nding  to  justify  the  breach. 

As  t!ie  judgment  must  be  reversed  for  the  errors  ;d ready 
pointel  out,  we  need  not  go  into  a  particular  (ixaminatioii 
of  the  other  questions  pi'esented  by  the  record.  It  will  be 
Bullicient  ior  the  futiu'e  conduct  of  the  cause,  it  we  lay 
down  some  general  principles  which  govern  actions  of  this 
soit. 

[}'>.']  It  is  essential  to  the  validity  of  a  contract  to  marry, 
tliat  the  [troniises  should  be  reciprocal.  J^ut,  if  a  man 
raukes  an  express  oiler  or  promise  of  mai'riage  to  a  woman, 
the  accej)tan.ce  thereof  by  the  latter,  and  the  promise  made 
by  her  in  return,  m^iy,  so  far  as  it  is  necessaiy  to  be  pi-oved, 
in  order  to  enable  her  to  sustain  an  action  against  the  man 
for  a  breach  of  his  engagement,  be  established  through  the 
medium  of  her  condm-t  and  actions  at  llie  time,  as  well  as 
by  express  words.  If  a  man  olli'i's  tomai'ry  a  Vv'oman,  pro- 
vided sh(,'  will  come  from  America  to  England,  or  any  dis- 
tant part,  and  nmrry  him  ;  and  the  woman  forthwith  under- 
takes the  journey,  and  is  ready  and  v.illing  to  marry  at  the 
place  ai)pointed,  this  is  evidence  of  the  acceptance  of  the 
ofl'er,  and  of  a  reciprocal  promise  on  her  part,  which  will 
enable  Ikm*  to  maintfiiti  an  act^ion  for  a  breach  of  promise 
of  mai-riage. — Addison  Contr.  077  ;  Ilutton  v.  ManseU, 
6  ]\rod.  Vri.',  Dduicl  v.  Boidcs,  2  G.  &  P.  -303;  Wctmorc 
V.  ^^  cUs,  1  Ohio,  2G;   WigJitman  i\  Coates,  Jo  ]Mass.  1. 

[4.]  The  general  rule,  as  to  what  will  justify  the  breach 
of  a  promise  of  marriage,  cannot  be  better  sauted  tlian  in 
the  words  of  Abbott,  C.  J,,  in  Irrhni  v.  Grcr"-->'4-rr><^(l,  1  ( '.  k 
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P.  O-50.  "  If  any  man  has  beeu  paying  his  addresses  to 
one  tiiat  he  supposes  to  be  a  modest  person,  and  afterwards 
discovers  her  to  be  a  loose  and  immodest  woman,  he  is  jus- 
tiiied  in  breaking  any  promise  of  marriage  he  may  have 
made  to  her ;  buf ,  to  entitle  a  defendant  to  a  verdict  on 
that  ground,  the  jury  must  be  satisfied  that  the  plaintiff 
was  a  loose  and  immodest  woman,  and  that  the  defendant 
broke  his  promise  on  that  account  ;  and  they  must  also  be 
satisfied  that  the  defendant  did  not  know  her  character  at 
the  time  of  tlie  promise  ;  for,  if  a  man  knowingly  promise 
to  marry  such  a  person,  he  is  bound  to  do  so."  See,  also, 
Capelieart  v.  Carradine,  4  Strob.  42,  46 ;  Leech  v.  Cook, 
4  Esp.  256  ;  Palmer  v.  Andrews,  7  Wend.  144 ;  Bo)jnfon  v. 
Kellogg,  3  Mass.  ISS;    Beach  v.  iderricJc,  J    Carr.  &  K.  463. 

[5.]  It  is  to  be  interred  from  v»'hat  is  said  in  Beacli  v.  Mer- 
rick, 1  Carr  &  K.,  (supra.)  that  although  a  previous  act  of 
fornication  by  the  plaintiff,  which  was  known  to  the 
del'endant  when  lie  made  the  promise,  will  be  no  defense  to 
the  action,  still  it  will  go  to  lessen  tlie  damages. — r^ee 
J  Parsons  Contr.  5-50,  note  (d).  Put  this  proposition  is 
denied  in  JButler  v.  Escldeman  (IS  111.  44),  wliich  decides, 
that  facts  of  conduct  or  character  of  the  plaintilF,  known 
to  the  delendant  at  the  time  of  the  promise,  can  neither  be 
set  up  in  bar  of  the  action,  nor  in  mitigation  of  damages. 

However  tJie  general  rule  may  be  on  this  subject,  we  are 
satisfied,  tliat  if  the  criminal  misccuiduct  of  the  plaintiff 
was  not  only  known  to  tlie  defendant  when  he  made  the 
promise,  but  had  been  encouraged  and  participated  in  by 
him,  he  will  not  be  heard  to  urge  such  misconduct  in  miti- 
gation of  the  damages.  Accordingly,  if  the  plaintiff"  com- 
mitted fornication  with  the  defi-ndant,  before  the  making  of 
the  promise,  that  fact  cannot  be  set  up  in  mitigation  of  t\\^- 
damages  ;  fur  that  would  be  to  permit  a  man  to  take  advan- 
tage ol'  his  own  fault. — See  Butler  v.  Escldeman,  supra  ; 
Boynton  v.  Kt-Uogg,  3  ]\[ass.  IS!). 

Judgment  reversed,  and  cause  remanded. 
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STRICKLAND'S  ADM'R  vs.  WALKER. 

[aSSUMI'SIT  on  PliOMIISSOKy  KOTE,  I5Y  PAYER  AG AIXST  MAKER.] 

5  Statute  of  Ihnifatioun;  suh-teqiie/d promise  or  acJcuowlcdrjmcnt. — To  revive 
a  debt  barred  by  the  statute  of  limitations,  the  subsequent  2»'omi{ie, 
or  ackuowledfjmenf,  ninst  be  ch'ar  and  explicit ;  but  it  is  not  necessary 
thiit  tlu!  evidence,  by  ■which  that  promise  or  acknowledgment  is  fiijtal»- 
lished,  should  be  ck'ar  and  explicit. 

AprEAT.  from  the  Circuit  Court  of  Tallapoosa. 
Tried  before  the  Hon.  Robert  Dougherty. 

This  action  was  brought  by  William  Town^i,  as  the 
administrator  of  tiie  estate  of  »Silas  Strickland,  deceased, 
against  John  Walker  and  Joshua  Strickland  ;  was  founded 
on  the  defendants'  promissory  note  for  $^1,000,  dated  the 
2Gth  December,  184:3,  and  payable  one  day  alter  date,  to 
said  Towns,  administrator,  &c. ;  and  was  commenced  on 
the  10th  day  of  ]March,  1S52«  The  defendant  Strickland 
not  being  served  with  process,  a  discontinuance  was  entered 
as  to  him ;  and  tlie  action  was  revived,  before  the  trial,  in 
the  name  of  Allen  Eiland,  a-s  the  administrator  dehonis  non 
of  Sili;s  Strickhmd.  The  defendant  Walker  pleaded,  among 
other  things,  the  statute  of  limitations  of  six  3'ears;  and 
issue  v.as  joined  on  that  plea.  The  note,  wliich  was  read 
in  evidence  on  the  trial  by  the  plaintiff,  had  a  credit  of 
$204:  31  endorsed  on  it,  dated  the  1st  January,  JSol,  and 
signed  by  Sciid  Towns,  as  administrator.  The  plaintiff" 's 
evidence  tended  to  show,  that  this  credit  was  entered,  with 
the  consent  of  the  defendant  Walker,  on  a  settlement  of 
accounts  between  him  and  said  Towns,  and  was  written  by 
one  Wheaton  ;  vvhile  the  defendant's  evidence  conduced  to 
show,  that  he  never  assented  to  tlic  entiy  of  the  credit. 
The  court  charged  the  jury — 

"1.  That  the  assent  of  the  defendant  Walker,  to  tiie 
entry  of  the  credit  on  the  note,  must  not  rest  upon  mere 
25 
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probabilities  ;  but,  before  the  plaintiff  can  recover,  he  must 
satisfy  the  jury,  by  evidence  clear  and  explicit,  that  Walker 
did  consent  to  the  entry  of  said  credit ;  and  if  the  plaintiff 
has  failed  to  satisfy  their  minds  on  this  point,  they  will 
find  for  the  defendant. 

"2.  That  the  administrator  of  Silas  Strickland  can  only 
recover  upon  a  demand  which  Vv'as  assets  of  the  estate  of 
said  Silas  when  this  suit  was  brought  :  and  if  tiierc  is  no 
proof  tliat  the  note  sued  on  belonged  to  said  estate  at  the 
time  it  was  brought,  the  plaintiff  can  not  recover." 

These  chai'ges,  to  which  the  plaintiff  excepted,  are  now 
assigned  as  error. 

S.  F.  Rice,  with  Cloptox  &  Ligon,  for  appellant. 
€iEO,  W.  GiiN'x,  contra. 

STONE,  J. — Tlie  first  cliarge  given  and  excepted  to  in 
this  case,  a^sserts  that,  to  revive  a  debt  barred  by  the  statute 
of  limitatio:i.«»,  the  promise  or  acknowledgiiient  must  be 
proved  b}^  evidence  that  is  clear  and  explicit.  We  have  duly 
weighed  tiiis  language,  in  connection  with  th.e  autliorities, 
and  feel  constrained  to  pronounce  it  erroneous.  The  pi'omise, 
or  acknov.-ledgment,  must  be  clear  and  explicit.  No  doubt- 
ful, ambiguous,  or  indeterminate  language  will  avail.  It 
must  l)e,  in  its  terms,  unequivocal  and  determinate.  If  it 
1)0  a  proniisc,  it  must  be  an  unequivocal  promise  ;  if  an 
acknov.-ledgment,  that  acknowkxlgmei  t  must  go  the  hmgth 
of  admitting  the  present  existence  of  a  debt,  which  the 
party  is  willing  to  })ay.  These  principles  are  full}^  settled, 
in  this  Stat(%  by  numerous  adjudications. — Boss  v.  Boss, 
20  Ala.  ]()-) ;  Toicms  v.  Ferguson,  ih.  147  ;  Bri/an  r.  Ware, 
ih.  (■)'-^7  ;  ]\Ioore  v.  Li-SHciir,  IS  Ala.  (JOG;  Bo.rlcy  v.  Gai/le, 
19  Ala.  loJ  ;  Fool  v.  Belfc,  23  Ala.  701  ;  Bitts  v.  Wooten, 
24  Ala.  474  ;  Jordan  v.  Hnhhard,  2(3  Ala.  4:33  ;  Bolston  v. 
Luvijdon.  20  Ala.  OGO ;  Bh-ans  r.  Careij,  29  Ala.  99  ;  Jkll 
V.  Morriso)),  I  J'et.  S.  C.  :JGO. 

But  there  is  a  wide  difiercmce  between  the  promise,  or 
aeh)oirledgmrnt,  and  +he  evidence  by  which  that  promise  or 
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acknowledgment  is  made  to  appear.  Tlie  former,  no 
matter  how  clearly  it  be  proved — even  though  it  be  in 
writing — is  not  sufficient,  if  its  terms  be  equivocal  or  inde- 
terminate. Viut  there  is  no  rule  which  reqnii-es  that  the 
proof  of  such  promise  shall  be  different  in  measure,  or  more 
strict  than  that  which  is  rcipiirod  to  e.-?tal»!ish  any  dispurcd 
fact  in  a  civil  suit.  Evidence  whicii  s;i1isfies  the  minds  of 
the  jury,  is  enough. 

We  suppose  the  circuit  court  was  misled  by  an  inaccu- 
rate expression  found  in  ^he  opinion  in  the  case  of  Bell  /?. 
Morrison,  supra,  and  copied  by  Mr.  Greenleaf,  iti  li'i.i  vv'ork 
on  Evidence,  2d  vol.  §  110.  The  language  of  the  court  in 
that  ctise  was,  that  "v/henever  the  bar  of  the  statute  is 
souglit  to  be  removed  by  proof  of  a  new  promise,  tlie 
promise,  as  a  new  cause  of  action,  ought  to  bo  proved  in  a 
cle^ir  and  explicit  manner.''  The  point  in  the  case  of  Bdl 
v.  JSTorrison  was  on  the  siafificiency  of  tlie  xyroniise,  and 
not  of  the  evidence  by  which  that  promise  v.^as  proved. 
The  meaning  of  the  court  must  have  been,  that  llie 
promise  should  be  clear  and  explicit.  Thus  construed,  it 
harmimizes  with  the  weight  of  the  American  and  the  later 
Eni(lisii  decisions,- and  with  the  analogies  of  the  law. — -See 
authorities  supra;  snd Bangs  r, Hall,  2 Pick.  36S;  Gardiner 
V.  Tudor,  S  Pick.  20G  ;  Cambridge  v.  Iloharf,  10  Pick.  232  ; 
3Iount  Steplien  v.  Brook,  3  B.  &  Aid.  Ill  ;  Tanner  v.  Smart, 
6  P-  &  Cress.  G03. 

It  is  not  our  purpose  to  criticise  the  2d  charge  given. 
See  Kiiif/  V.  Griffin,  6  Ala.  3S7  ;  Ilaroin  v.  Levi,  ih.  399  ; 
Spence  v.  Iintledfje,  11  Ala«  590;  Barron  v.  Vandrerf, 
13  Ala.  232. 

The  judgment  of  the  circuit  court  is  reversed,  and  the 
cause  remanded. 
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LAWRENCE  vs.  JONES, 

[motion  to  AMEXD  nXECUTION.] 

J.  Dumages  on  affirmance  of  jiulcjmfiit. — On  the  affirmance  of  a  judgment 
wliich  has  been  superseded,  (Code,  ^  3032,)  the  ten  per  cent,  daniagea 
Bhonhl  be  computed  on  the  amount  of  the  original  judgment,  and  not 
on  that  sum  with  the  interest  thereon  up  to  the  time  of  the  affirm- 
ance. 

ArPEAL  from  the  Circuit  Court  of  Montgomery. 
Tried  before  the  Hon.  John  K.  IIexry. 

The  appellant  in  this  case  recovered  a  judgment  against 
the  appe]]{!es,  in  the  circuit  court  of  Montgomery,  on  tlie 
9th  June,  18-59,  for  $8,000  damages,  besides  costs.  The 
defendants  removed  the  case,  by  appeal,  to  the  supreme^ 
court,  and  gave  bond  with  surety  to  supersede  the  judg- 
ment. Tlic  jtidgmcnt  was  jdiinned  by  the  supreme  court, 
at  its  June  term,  1860  ;  and  that  court  rendered  a  judg- 
ment against  the  defendants,  "for  the  amount  of  said 
judgment,  ten  per  cent,  damages  tlicreon,  and  costs.'* 
Wlien  this  judgment  was  ceitified  to  the  circuit  court,  the 
ch?rk  of  that  court  issued  an  execution  against  tlie  defend- 
ants, for  $8,000,  the  amount  of  the  original  judgment, 
"and  $800  damages  awarded  by  the  supreme  court,  besides 
tlie  sum  of  $7G  25  costs."  At  the  ne.xt  ensuing  term  ol 
the  circuit  court,  the  plaintiff  moved  to  amend  the  execu- 
tion, by  striking  out  $8iOO,  as  the  damages  awardtnl  by  tlui 
Huprenie  couit,  <";ii(l  ins(!rting  in  lieu  thereof  ten  per  cent. 
^A  the  oiiginai  judgment  witli  the  interest  tliei'eon  up  to 
the  day  of  the  afhi'mance.  Tiie  circuit  court  overruled  the 
motion,  and  the  ])laintilf  excepted  to  its  decision  ;  and  he 
now  assigns  lite  same  as  (U'l'or. 

(JOLJ)TiiWAiTE,  IIke  k\;  yEAii'ij;,  for  appelUint. 
Wa'its,  ,Iri)(!E  &  Jacksox,  rontra 
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STONE,  J.— Section  3m2  of  tlie  Code  declares,  that 
when  a  money  judgment,  which  lias  been  superseded  by 
appeal  to  this  court,  ajid  bond  with  surety  given,  is  affirmed 
m  this  court,  the  judgment  here  rendered  shall  be  "for  the 
amount  of  the  affirmed  judgment,  ten  per  cent,  damages 
thereon,  and  the  costs  of  the  supreme  court."  In  this 
case,  we  are  required  to  decide,  whether  the  ten  per  cent, 
damages  is  limited  to  the  simi  sliown  in  the  face  of  the 
judgment  appealed  from,  or  includes  that  sum  with  interest 
thereon  up  to  the  time  of  the  affirmance. 

If  this  were  a  new  question.,  uncontrolled  by  the  pre- 
vious practice  of  the  courts,  it  might  admit  of  controversy, 
what  is  the  true  amount  of  the  affirmed  judgment,  on 
which  the  ten  per  cent,  damages  should  be  computed.  We 
<lo  not,  liowever,  feel  at  liberty  to  enter  upon  this  inquiry 
at  the  present  advanced-  epoch  in  our  judicial  history.  A 
statute,  similar  to  the  one  under  discussion,  was  in  force  in 
this  State  for  forty  years. — See  Clay's  Digest,  309,  "§,  20. 
We  are  convinced,  that  the  uniform  practice  of  the  courts 
has  been,  to  compute  the  damages  only  on  the  principal 
sum  of  the  judgment..  "This  having  been  the  construc- 
tion of  the  act  for  so  long  a  time,  and  the  practice  having 
been  so  universal,  we  do  not  feel  at  libei'ty  to  disturb  it." 
Ijams  V.  Eke,  17  Ala. 

Affirmed. 


NELMS  f6',  PREWITT. 

f  BHX  IN  EQUITY  I5Y  rURCHASKi;,  FOi:  AIJ.VTKMKNT  OI^  l'URCUASI--.MOXKV.] 

1.  tSetoff  of  (JcmaHih  not  soundiHij  in  damaycx  mcrchj. — Under  sect  ion  2'340 
of  tlie  C'odo,  a  cross  demand  iov  damages,  on  account  of  a  breach  of 
the  vendor's  covenants  of  warranty  and  a  deficiency  in  tlic  quantity 
of  land,  is  available  to  the  purchaser  as  a  set-off,  in  an  action  at  law 
on  the  note  given  for  the  purcluLse-nioney. 

2.  Equitable  relief,  by  estabtishiuij  set-off,  a;/aiii.st  jmhjmenl  at  lair. — A  de- 
fendant in  an  action  at  law,  liaving  a  cross  demand  which  was  avail- 
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able  as  a  set-olF  either  at  law  or  in  ^'<\mty,  and  ^vllich  he  failed  to 
bring  forward  ill  thi;  action  at  law.  <-a::T\"t  afieiviards  ir.ake  it  tho 
basis  of  equitable  reli-f  af;ai::3t  tl  <•  jndi^iiitjiit,  without  showii;;:: 
some  sufficient  excuse  for  his  failure  to  avail  hinaself  of  it  at  law. 

Appeal  from  the  Chancery  Court  of  Fayette. 
Heard  before  the  Hon.  James  B.  Clark. 


The  biil  in  this  case  was  filed,  on  tlie  2411)  April,  1S5-5, 
by  Nathaniel  H,  Xelras,  against  Abram  iVI.  Prewitt  and 
James  A.  Thom[»S()n  :  and  alleistd,  in  substance,  the  follow- 
ing facts  :  Tliat  on  the  1st  April,  .T5-31,  compiai;^ant  pur- 
chased from  t;aid  I'rewiit  a  certain  tract  -of  land,  embracing 
about  six  hundred  and  forty  acres,  at  the  price  ef  one  dol- 
lar and  fifty-six  and  a  lourth  cents  per  acre;  forwhicli  he  exe- 
cuted his  tiiree  promissory  notes,  one  for  $300,  ])ayable  the 
2oth  Decendier,  ISol,  and  tlie  other  two  for  S3-50  each, 
payable  on  the  25th  December,  JS-32,  and  lSo3,  respec- 
tively ;  and,  at  the  same  tinje,  Prewitt  executed  and  deliv- 
ered to  him  a  title-bond,  conditioned  to  make  "lawlv.l  title- 
deeds  of  conveyance  to  said  lands,"  on  the  payment  of  the 
notes  for  the  purchase-money.  At  the  time  this  contract 
was  made,  about  one  hundred  and  twenty  acres  of  the  land 
in  fact  belonged  to  one  W.  W.  Strong,  who  was  then  in 
possession  theieof,  and  so  continued  up  to  the  filing  of  the 
bill  ;  about  eighty  acres  belonged  to  the  United  States,  and 
were  afterwards  entered  by  tlie  complainant;  and  a  small 
parcel,  containing  between  thirteen  and  fourteen  acres,  be- 
longed to  one  Thum.as  Willingham,  and  was  in  his  posses- 
sion. On  the  fOth  December,  lSo2,  said  Prewitt  executed 
a  conveyance  to  complainant,  "])retending  thereby  to  con- 
vey to  him  the  san^e  lands  described  in  said  titic^bond,  but 
in  fact  coiiVL'viiig  only"  about  five  hundred  and  twenty 
acres.  At  tlie  sprinir  term,  lSo3,  of  the  circuit  court  of 
Fayette  couiiTy,  judgment  was  rendered  against  complain- 
ant, in  lavor  of  s.iid  Prewitt,  on  two  of  said  notes  given 
for  the  pur<-hase-m(jne}- of  said  land;  but,  before  execution 
issued  on  tiiis  judgment,  com[)lainant  was  summoned,  by 
process  of  garnisliment,  as  the  debtor  of  said  Prewitt,  and 
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said  debt  was  coudeniDcd  in  iiis  hand;!.  In  Scptt-iiiber, 
1854,  James  A.  Tiiojiipson,  claiming  to  b(3  the  assignee  of 
said  Prewitt,  brought  suit  against  the  complainant  on  the 
last  note,  and  recovered  judgment  thereon  at  the  ensuing 
spiing  term,  1555  ;  and  the  bill  alleged,  that  this  judg- 
ment, though  recovered  by  Thompson  in  his  own  name,  in 
fact  beh)nged  to  said  Prewitt,  who  w^as  a  non-resident. 
The  prayer  of  the  bill  was  for  an  account,  an  abatement  of 
the  purchase-money,  an  injunction  of  the  judgment  at  law, 
and  general  relief.  The  chancellor  dismissed  the  bill,  for 
want  of  equity  ;  and  his  decree  is  now  assigned  as  error. 

J.  j\L  Van  TIoose,  for  appellant. 
E.  A.  Powell,  contra. 

R.  W.  WALKER,  J.— Under  the  Code,  {^  2240,)  the 
claim  of  the  complainant  for  an  abatement  of  the  purchase- 
money,  on  account  of  a  deficiency  in  the  land  sold,  and  for 
daniMges  by  reason  of  the  breach  of  the  defendant's  cove- 
nant of  warranty,  might  have  been  presented  and  allowed 
as  a  set-off,  in  the  action  at  law  upon  the  note  for  the 
purchase  money. -^Ilollcij  v.  Younge,  27  Ala.  203  ;  Gibson 
V.  Marquis,  29  Alii.  G(i8;  Bell  v,  Tliouipson,  34  Ala.  635. 
It  is  not  necessary  that  we  should  consider  whether,  on 
account  of  the  non-residence  of  his  vendor,  this  demand  of 
the  complainant  was  not  also  available  by  way  of  equitable 
set-off  in  a  court  of  chancery  ;  for,  supposing  that  to  be  so, 
still  it  is  well  settled,  that  where  a  defendant  in  an  action 
at  law  has  a  cross  demand,  which  is  an  equitable,  as  well 
as  a  legal  set-off,  he  cannot  withhold  it  as  a  defense  to  the 
action  at  law,  and,  after  the  judgment  has  been  rendered, 
make  it  the  basis  of  a  suit  in  chancery.  If,  in  ])oint  of 
fiK't,  the  complain;int  has  a  well-founded  claim  for  damages 
against  the  defendant,  he  might  have  had  the  benefit  of  it 
by  way  of  set-ofi  in  the  action  at  law ;  and,  as  no  legal 
excuse  is  shown  for  the  failure  to  make  the  defense  in  that 
suit,  no  relief  can  now  be  had  in  chancery. — Fearce  c.  Win- 
ter Iron  Worl;s^  32  Ala.  73;  Foster  v.  State  Banl-,  17  Ala. 

Decree  affirmed. 
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[action'  for  uueacii  of  special  COXTHACT.J 

(.  Jdmissibility  of  parol  t^-  affect  conmleration  danse  of  writing. — In  an 
actiou  to  recover  damages  for  the  hreach  of  a  special  contract,  by 
■which  the  purchaser  of  a  slave  agreed  with  the  vendor,  at  the  lime  of 
the  sale,  to  pay  him  one  half  of  the  profit  which  might  be  realized  on 
a  re-sale,  in  addition  to  the  sum  specified  in  the  bill  of  sale  as  the  cou- 
eLderation,  parol  evidence  of  such  agreement  is  admissible  and  does 
not  contradict  the  bill  of  sale. 

Appeal  from  the   Circuit  Court  of  Dallas, 
Tried  before  the  Hon.  Nat.  Cook. 

Tin?!  action  was  brought  by  Stephen  B.  Barker^  against 
Benjamin  R.  Tliomas,  to  recover  damages  for  the  breach  of 
a  spscial  contiiict,  by  wliich  the  plaintiff  sold  a  negro  girl 
to  the  defendant  at  the  price  of  SHOO,  and  the  latter  agreed 
to  pay  plaintiff,  in  addition  to  the  SHOO,  "one-lialf  of 
what  he  might  get  for  said  girl  on  a  re-sale,  over  and  above 
$1100;"  the  alleged  breach  being,  that  the  defendant  re- 
sold the  girl  for  $1400,  and  refused  to  pay  pjaintiff  any 
part  of  the  profit.  On  the  trial,  as  the  bill  of  exceptions 
shows,  the  plaintiff  offered  to  prove  by  his  own  oath,  (hav- 
ing given  the  statutory  notice,)  "that  while  he  and  the 
defendant  were  negotiating  about  the  sale  of  the  slave,  he 
oflered  to  take  $1400  for  her,  but  the  defendant  refused  to 
give  it ;  and  that  it  was  then  agreed  between  them,  tiiat 
he  would  let  defendant  have  the  girl  for  SHOO,  and  that 
defendant  vould  pail  Jihn  onc-Jadf  of  wliaievcr  sum  the  fjirl 
might  srllfor  over  and  ed)Ove  $1100."  The  defendant  then 
produced  the  plaintiff's  bill  of  sale  for  the  slave,  which  vva» 
in  the  usual  form,  and  which  recited  the  receipt  of  SIO-^O, 
"  in  full  [wiynicnt"  for  the  slave  ;  proved  by  the  plaintiff, 
that  this  bill  of  sah^  and  the  alleged  parol  agreement  were 
parts  of  the  same  transaction  ;  and  tlnni  moved  to  exclude 
from  the  jury  that  part  of  the  plaintiff's  proposed  testi- 
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mony  which  is  italicizod.  Tlie  court  overruled  the  motion^ 
and  refused  to  suppress  the  evidence  ;.  to  which  tlie  defend- 
ant excepted,  and  which  he  now  assi<;ns  as  error. 

Alex.  &  Jno.,  White,  for  appellant. 
Tiios.  H.  Lewis,  contra. 

STOKE,  J. — "Evidence  maybe  received  of  a  considera- 
tion not  mentioned  in  a  deed,  provided  it  be  not  inconsis- 
tent with  the  consideration  expressed  in  it." — I  Greenl. 
Ev.  ^-x;.  2S5,  804  ;  Jeffrey  v.  Walton,  1  Stark.  Rep.  207.— 
The  proof  \\\  this  case  did  not  change  the  nature  or  legal 
effect  of  the  writing  :  it  only  established  an  additional  con- 
sideration, not  mentioned  in  the  deed,  but  yet  not  incon- 
sistent with  it.  It  was  properly  admitted. — Dixon  v.  Bar- 
clay, 22  Ala.  370  ;  Ecklcs  &  Broiun  v.  Carter,  26  Ala.  563  ;.. 
Ifair  V.  Little,  28  Ala.  23(n, 

Judfjment  affirmed. 


KINSEY  vs.  KINSEY. 

[bill   IX   KQUITY   I5Y   WIFE    I'OIt    PKltMANKNT   ALLMO.W.] 

1.  Who)  ((iiiiti/  iviU  (U'ircc pcrnununl  alimoHj/  to  icife. — It  is  tlit=!  si'ttlc<l  la'.v 
of  this  Htato,  iijiplicahlu  as  woll  to  cases  which  have  arisen  since,  as  to 
those  which  occmied  before  the  a(lo])tioii  of  the  Coih;,  tliat  where  the 
hwsl):nHl  ahanth)n;T  his  wife,  without. jnst  cause,  and  casts  lier  upon 
society,  (h-stitute  of  the  means  of  subsistence,  a  court  of  chancery,  as 
an  original  jiround  of  equity,  will  entertain  ii  bill  filed  against  him  for 
))enu;nient  alimony ;  and  an  unfouncU'd  char<;e  of  infidelity  a,'i;ainst 
the  wife,  in  conse(inence  of  which  she  is  driven  from  her  liusband'.s 
liouse,  is  ((luivalent  to  an  abandonment  of  her,  within  the  uieaniug  of 
this  rule. 

2.  IVlii'tJiir  value  of  uifc'n  sfatiiiorjj  separate  estate  must  he  estimafed  in  Jixbtq 
amount  of  al'iMiony. — Semhlc,  tliat  a  decree  for  permanent  iiliniony,  in 
a  suit  instituted  for  that  j)uri)0se,  Avould  not  deprive  the  husband  of 
his  rij,dit  to  control  the  wife's  statutory  separate  estate  ;  coii.'-c  umiiily, 
tjxere  seems  to  be  no  good  reason  why  the  value  of  such  sc[iaiate  cs- 
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tate  should  be  estimated  Id  tixinf^the  amouut  of  alimony,  as  in  di'orce 
cast-s  (Code,  >)197]  );  but,  since  there  is  no  proof  in  this  case  thi.t  the 
wife  has  a  statutory  separate  estate,  it  is  not  necessary  to  decide 
whether  the  statute  is  applicable  iu  such  cases. 

3.  Exteplions  to  mastefs  report ;  ohjcciioni  to  evidence. — If  a  party  fails  to 
object  to  evidence  at  the  time  it  is  iutrodnced,  on  a  hearing  before 
the  master  under  a  reference,  he  cannot  question  its  competency  on 
exceptions  to  the  master's  report. 

4.  Same. — If  a  party  excej)ts  to  some  particular  conclusion  or  decision  of 
the  master  under  a  reference,  on  the  grennd  that  it  is  unauthorized  by 
the  evidence,  it  is  the  duty  of  the  nuister,  under  the  practice  in  thia 
State,  to  report  the  evidence  relating  to  that  matter,  although  the 
decree  of  reference  did  not  direct  him  to  report  the  evidence;  yit,  if 
the  party  excepting  did  not  object  to  the  compeleucy  of  th-^  evidence 
adduced  before  the  master,  and  the  decree  of  reference  directed  the  mas- 
ti>r  to  draw  a  conclntion  from  the  evidence,  every  reasonable  presump- 
tjon  will  be  made  in  favor  of  his  decision,  and  it  will  not  be-iuterfered 
with  unless  plainly  Avrong. 

Appeal  from  the  Chancery '  Court  of  Chambers. 
Heard  before  the  Hon.  James  B.  Clark. 

The  bill  in  this  case  was  filed,  on  the  21st  of  October, 
1859,  by  jMrs.  Mary  Kinse}-,  suing  by  her  next  h'iend, 
against  her  husband,  Jesse  Kinsey ;  and  souglit  a  decree 
lor  permanent  alimony,  on  the  ground  of  abandonment. 
It  alleged,  that  the  parties  were  married,  in  this  State,  on 
the  9th  March,  ISoG,  and  lived  together,  as  husband  and 
wife,  until  a  short  time  before  tlie  filing  of  the  bill  ;  that 
the  defendant,  during  tlie  year  immediately  preceding  the 
filing  of  the  bill,  had  treated  the  complainant  with  great 
harshness  and  cruelty,  re].)eatedly  threatened  her  with  per- 
sonal violence,  "  made  against  her  the  basest  and  vilest 
cliarges  and  accusations,  without  the  shadow  of  foimda- 
tion,"  and  finally  drove  her  from  liis  licuse.  The  defendant 
answered  the  bill,  admittine^  the  I'act  of  the  marriaire  as 
charg('d  ;  denying  the  charges  of  harshness,  cruelty,  and 
aband(jnment  ;  alleging,  that  the  complainant  had  not  ful- 
filled her  conjugal  duties  towards  him,  but  had  neglected 
and  mistreat»Ml  him  while  ill,  and  was  subject  to  fits  of 
ungovernable  tem[)er  ;  admitting  that  he  had  told  her,  "if 
she  did  not  reform  her  conduct,  she  nnist  leave  his  house"; 
and  demurring  to  the  bill  fur  want  of  equity. 
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The  cJiaiicellor  overruled  the  demurrer,  and,  on  final 
hearinq-  on  pleadings  and  proof,  iie]d  that  couipUinrmt  \^  as 
entitled  to  relief.  He  thereiore  ordered  a  reference  to  tlie 
master,  "  to  ascertain  and  report  what  would  be  a  suitable 
mumper  annum  for  the  support  and  maintenance  of  the 
complainant,  and  what  would  be  a  suitable  allowance  for 
her  solicitors'  fees."  The  master  reported,  that  $400  per 
annum  was  a  suitable  allowance  for  the  complaintant's 
support,  and  that  $300  was  a  reasonable  fee  for  her  solici- 
tors ;  and  appended  to  his  ropoit  the  evidence  which  had 
been  adduced  before  him  on  the  ref-icnce.  Tlie,  d<'fendant 
liled  several  "objections  and  exceptions"  before  the  master, 
(some  to  the  competency  of  the  evidence  adduced  before 
him,  and  others  to  the  correctness  of  his  conclusions,)  all 
of  which  were  overruled  by  h-im  ;  and  the  cliancellor  con- 
firmed the  report,  and  overruled  the.  exceptions. 

The  overruling  of  the  demurrer  to  the  bill,  the  decree 
on  the  m.erits,  and  the  overruling  of  the  exceptions  to  the 
master's  rej)ort,  are  now  assigned  as  error. 

Allison  &  Andrews,  and  S.  F.  Rice,  for  appellant. 
lliCHARDS  &  Falkner,  contva. 

R.  W.  WALKER,  J. — 1 .  Repeated  decisions  have  es- 
tablished it  as  the  law  of  this  State,  (and  the  rule  is  appli- 
cable as  well  to  cases  which  have  arisen  since,  as  to  those 
which  occurred  before  the  adoption  of  the  Code,)  that 
\Vhere  a  husband  abandons  his  wifie,  without  just  cause; 
and  casts  her  upon  society,  destitute  of  the  means  of  sub- 
sistence, a  court  of  chancery,  as  an  original  ground  of 
equity,  will  entertain  a  bill  filed  against  him  for  alimony. 
Glover  V.  Glover,  IG  Ala.  410  ;  Wra;/  v.  Wraj/,  33  Ala.  1S7  ; 
Mims  V.  3[i)ns,  ib.  9S.  See,  also,  Frit/ce  v.  Frincc,  J  Rich. 
Eq.  2S2,  287  ;  Untkr  v.  Bidkr,  4  Littell,  201  ;  Borificss  v. 
Borff/e.ss,  4:  Dana,  307;  PareeU  v.  PHrceU,  4  II.  &  31. -507. 
A  husband,  who  makes  against  his  wife  a  charge  of  infidel- 
ity, for  which  there  does  not  ap[)ear  to  be  just  cause,  and, 
on  that  ground,  drives  iier  from  his  house,  is  considered  in 
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law  as  having  abandoni^d  her. — Hardin  v.  Hardin,  17  Ala. 
250  ;  1  Bishop  M.  &  D.  <^^  ol  i-lo.  This  is  the  state  of 
facts  alleged  and  proved  in  this  case.  According  to  the 
testimony,  the  defendant  deserted  his  wife,  without  just 
cause,  and  left  her  unprovided  with  the  means  of  support. 
Under  these  circumstances,  she  was  entitled  to  a  decree  for 
alimony. 

2.  There  is  no  proof  that  the  complainant  had  a  separate 
estate.  Tiiere  was,  therefore,  no  necessity  for  a  reference, 
even  if  it  be  conceded  that  section  1971  of  the  Code  aji- 
plies  to  cases  like  this,  where  a  divorce  is  not  sought,  but 
only  alimony.  If  the  wife  lias  a  statutory  separate  estate, 
a  decree  for  alimony  simply  would  not  deprive  the  husband 
of  his  right  to  control  such  separate  estate.  There  would 
seem  to  be  no  good  reason,  therefore,  wliy  the  value  of  the 
statutory  separate  estate  of  the  wife  should  be  considered 
iu  fixing  the  amount  of  alimon}-  in  cases  like  the  present. 
It  is  not  necessary,  however,  to  decide  this  cpiestion,  and 
we  do  not  do  so. 

3.  Some  of  the  exceptions  to  the  master's  report  ques- 
tion the  competency  of  the  evidence  introduced  ori  the 
hearing  before  liim.  These  exceptions,  it  is  clear,  w^ere 
properly  overruled  ;  for  the  reason,  that  it  does  not  appear 
that  any  oVjjection  was  made  to  the  introduction  of  the 
evidence  at  the  time  it  was  offered.  If  either  party  desires 
to  oltj'.'ct  to  the  evidence  introduced  on  the  hearing  before 
the  register,  or  is  dissatisfied  with  the  riding  of  the  register 
as  to  its  admissibility,  objection  must  be  made,  and  excep- 
tion laken,  before  the  register,  and  tiie  question  reserved 
for  the  revision  of  the  chancellor. — Code,  §  2937  ;  Taylor 
V.  Kdf/orc,  :Vi  Ala.  222. 

4.  Ill  ifli-rence  to  the  exceptions  which  assail  the  conclu- 
sions of  the  rciristiM'  as  to  what  would  be  suitable  allowances 
for  alimony  and  counsel  fees,  as  not  authorized  by  the  evi- 
dence, it  is  to  be  observed,  that  tlie  decree  of  reference  did 
not  direct,  nor  docs  it  appear  that  either  of  the  parties 
appliiHl  to  the  register,  to  report  the  evidence  to  the  chan- 
cellor.    The  rule   is  said  to   be,  not  to   report  testimony 
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taken  before  the  register,  unless  the  decree  of  reference  so 
directs.     Wlien  the  register  is  directed  to  examine  and  re- 
port as  to  tlie  existence  of  a  fact,  or  as  to  any  otlier  matter, 
it  is  his  duty  to  draw  the  conchjsion  from  the  evidence  pro- 
duced, and  to  report  that  conclusion  only. — KirJcinanv.Van- 
llcr,   7  Ala.    2:28  ;  In  matter  of  llemwith,  3  Paige,  30o  ; 
2  Dau.  Ch.  Pr.  14S1,  and  note.     Under  our  practice,  how- 
ever, wlien  a  party  files  an  exception  to  some  particular 
conclusion   or  decision   of   the  register,  as  unauthorzed  by 
the  evidence  before  him,  it  becomes  the  duty  of  the  regis- 
ter to  report  the  evidence  relating  to  that  matter  to  the 
chancellor, — Alexander  v.  Alexander,  S  Ala.  796;  Darriny- 
ton  V.  JJorland,   3  Por.  39,  40.     Although  it  follows  from 
this,  that  the  evidence  accompanying  the  register's  report 
was  properly  before  tlie  chancellor   on  the  hearing  of  the 
exceptions,  still  we  think  there  was  no  error  in  coniii-ming 
the  report.     We  have  seen  that,  as  no  objection  to  its  com- 
petency was  made  when  it  was  offered,  the  evidence  which 
is  set  out  is  to  be  considered  as  having  been  all  legally  be- 
fore the  register,  and  no  cpiestion  as  to  its  admissibility  can 
~  now  be  raised.     When  questions  of  this  sort  are  referred  to 
a  register,  and  he  is  directed  to  draw  a  conclusion  from  evi- 
dence to  be  produced   before  liiin,  every  reasonable  pre- 
sumption is  to  be  made  in  favor  of  his   decision,   and  it 
v.-ill  not  he  interfered  with   unh^ss  it  is  plainly  wrong.     All 
objections  to  the  competency  of  the  proof  being  considered 
as  waived,  we  cajuiot  say  that  the  decision  of  the  register, 
on  the  matters  referred  to  liim,  was  ckai'ly  wrong ;  and 
therefore  the  chancellor  did  not  err  in  confirming  it. 
Decree  aflirmed. 


39S  ALABAMA. 


J"'oiTest(H'  V.  Forres  lev's  Adin'ra. 


FORRESTER  vs.  FORRESTER'S  ADM'RS. 

f  Ai'PLIGAliON  FOR  Ki:A"OCATIOX  OK  I,ETTE}:S   OF  ADMINI8THATIOX.] 

].  ImpJif'J  u'li^c-^r  of  ritjhf  of  admhiinlyafion. — The  fai'lnre  of  tlie  next  of 
kill  to  iipi'Iy  for  ]"+!<-. ■.->  of  aduiir.istratioii  viiliin  forty  days  aftii  tho 
fie:!f.'!  !H  I  ill-  iitUoiatv-,  io  liiiovrn  (Code,  ■?  K'u'J],  ii;  au  iii)})li«d  waiver  of 
iiisri^lil  lo  (111!  adniini.stration. 

2.  Ihmoval  of  itdmhuMratatr  fe-r  laisconditct. — Au  intentional  misstatement 
of  the  names  of  the  heirs-at-hnv,  in  a  petition  for  the  sale  of  real 
estate  for  the  pnrposc  of  division,  is  not  sneh  an  act  of  "  niahidniinis- 
troiion  of  the  estate"  (Code,  §  1G'J8),  as  autliorizes  the  removal  of  an 
admiuistrarov. 

Appeal  from  the  Probate  Cou't  of  Tuskaloosa. 

I>»  the  matter  of  the  estate  of  AVilliam  Forrester,  de- 
ceased, on  the  petition  of  Georni^,  Forrester  for  the  invoca- 
tion ot  the  lettei's  of  a(hninistration  previously  granted  to 
Williiim  Forrester  and  Da.  id  Sjtiadhng.  The  petition  was 
filed  on  the  1st  October.  18-3;),  and  alleged,  tluit  tlie  ijjt^^s- 
tati-  died  on  the  Gtlj  Febrnary,  18-59  ;  tiiat  letters  of  ad- 
ministration on  his  estate  were  granted  to  the  defendants 
on  tJie  ;21th  Febrnary,  18-39  ;  that  the  petitioner,  as  the 
only  surviving  legitimate  son  of  tlu^  intestate,  was  eniitled 
to  the  administration  as  next  of  kin,  imd  "  (iltHl  iiis  claim 
Jis  swc!!,"  aller  notic(,'  to  the  (iefcndimts,  on  or  al>our  tlie 
4th  April,  1--39;  that  on  the  7tl;  ?^^ay,  18")9,  the  deicnd- 
ant-^  ii!('d  in  said  [irobate  court  a  pctititni,  \A'iiich  was  s\\-oi'n 
to  by  tlicni,  i'.sking  an  order  to  scij  t'le  real  estate  t'oi'  llie 
purpose  of  di\ision  aniong  tiie  heir^  ;  \\\v\  tiuit  in  this  peti- 
tion the  delendants  f;dsci\-  slaKMl  ihe  names  of  the  hciis-at- 
hivv",  intiiitiomiiiy  omitting  the  n;nni'  (;f  tlu;  pi'esent  peti- 
tioner, and  [i\ii-pose!y  eonceaiing  the  l;iet  that  the  inteslate's 
Avi<lo\v  w.is  yet  jilive,  ;md  eiilith'd  to  (low(M'  in  the  hinds. 
Tlie  ])i-obaie  couii:  s;ist;iined  a  deiuui'rer  to  ih(!  petitimi, 
and  its  decree,  is  nou'  a>si!ji!ed  as  ei'ior. 


W.  R.  S.Mri'ir,  for  appelhmf, 
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A.  J.  WALKER,  C.  J.— The  petitioner  must  be  held  to 
liave  relinquished  his  right,  as  the  next  of  kin,  to  tlie  ad- 
ministration,-because  he  did  nat  appl}' for  letters  witiiin 
forty  days  after  the  death  of  the  intestate. — Code,  §  1GG9. 
The  petition,  therefore,  does  n©t  show  a  right  to  the 
removal  of  the  administrators,  «i)on  the  ground  of  the 
preference  given  by  the  statute  to  the  next  of  kin. 

[2.]  The  fourth  subdivision  of  section  1G96  of  tlie  Code 
makes  "  the  wasting,  embezzlement,  or  any  other  malad- 
ministration of  the  estate,"  a  cause  for  the  removal  of  an 
administrator.  The  petition  shows  that  the  administrators 
have  made  intentional  misstatements  in  their  application 
for  the  sale  of  the  land  of  the  estate  for  division,  as  to  mat- 
ters which  section  1S68  of  the  Code  requires  to  be  stated 
in  th.e  application.  Is  the  making  of  such  misstatenKiuts 
a  "maladministration  of  the  estate,"  which  the  fourth  sub- 
division of  section  1G9G  of  the  Code  makes  a  ground  for 
the  removal  of  an  administrator "?  The  making  of  such 
misstatement  is  certainl}'  an-  act  of  misconduct  on  the  part 
of  the  representatives  of  an  estate  ;  but  we  cannot  think 
it  was  intended  that  such  an  act  should  be  eiiibraced  by  the 
phraseology  ntaludmlnlsiration  of  the  estate.  If  it  had  been 
so  intended,  every  improper  act  of  anadministi'ator,  inten- 
tionally done,  would  have  been  a  cause  of  removal  ;  and 
the  entire  third  subdivision  of  section  1G9G,  which  par- 
ticularizes several  kinds  of  misconduct,  would  have  been 
entirely  unnecessar3^  We  understand  "maladministration 
of  tl)c  estate"  to  mean  acts  aftecting  the  pro})erty  or  assets 
of  the  estate,  of  which  wasting  and  embezzlement  are 
specimens. — Johnson  v.  State,  32  Ala.  -3S3. 

.N^either  of  the  arguments  in  support  of  the  petition  can 
be  sustijined,  and  we  must  affirm  the  judgment  of  the  court 
below. 
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CHAMBERS  vs.  YARNELL. 

[gabxishmext  ox  judgmkxt.] 

1.  Form  and  sufficiency  of  judfjment  afjalnM  garnishee. — A  judgment  against 
a  ganiisjiee  mast  recite  the  fact  that  the  phiintiff  has  recovered  u 
judgment  against  the  defendant  in  attachment  or  execution,  and  mast 
specify  the  amount  of  such  judgment. 

2.  Costs  against  garnishee  and  transferrce. — ^If  a  transferree  of  the  debt 
admitted  by  the  garnishee  to  be  due  to  the  defendant,  ^vlien  brought 
in  on  notice,  fails  to  make  good  his  cLaiin  'to  the  debt,  the  costs  of  the 
contest  shoukl  be  taxed  against  him,  and  not  against  the  garni-^iee. 

Appeal  from  the  Circuit  Court  of  Russell. 
Tried  before  the  Hon.  Nat.  Cook. 

The  appellee  in  this  case  obtained  a  judgment  against 
^^'illiam  Leonard,  at  the  spring  term,  18-37,  of  said  cii'cuit 
t^ourt ;  and  the  appellant  was  afterwards  summoned,  hj 
process  of  garnishment,  as  the  debtor  of  said  Leonai'd.  The 
record  contains,  1st,  the  affidavit  of  the  plaintiff's  attorney, 
on  which  the  garnishment  was  issued  ;  2d,  the  writ  of 
garnishment ;  3d,  a  minute-entry  reciting  the  garnishee's 
appearance  and  answer  ;  and,  4th,  the  judgment  against 
the  garnisliee.  The  said  minute-entry  and  jadgment  are 
in  the  following  words  : 

"Daniel  Yainell  ^       This  day  comes  the  garni- 

vs.  '  shee,  and  answers,  that  he  is 

William  Leonard,  deft,  !  indebted  to  William  Leonard 
( !.  A.  Chambers,  garnishee.  J  by  note  for  the  sum  of  S^S  "27, 
jiayal)le  to  F.  W.  Sims,  and  has  been  informed  that  said 
note  lias  been  given  up  to  the  defendant ;  and  that  he  is 
sued,  to  this  term  of  the  court,  by  William  Leonard,  Jr., 
a  son  of  said  defendant.  It  is  therefore  ordered  by  the 
court,  that  notice  issue  to  the  said  William  Leonard,  Jr.,  to 
come  into  coin-t  at  the  next  term,  to  contest  with  the  plain- 
tiff for  the  amount  of  said  note." 
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"Daniel  Yariicll  ^       Came  the  parties,  by  their 

V6\  i  attorneys;  and  William  Leon- 

William  Leonard,  deft,  j  ard,  Jr.,  dismisses  his  cou- 
G.  A.  Chambers,  garnishee.  J  test ;  and  now  comes  the 
plainiilF,  and  asks  for  judgment  upon  the  answer  of  the 
garnishee,  filed  at  the  spring  Unun,  ISoS,  of  this  court.  It 
is  tlierefore  considered  by  the  court,  that  the  plaintiff 
recover  of  the  said  garnishee,  G.  A.  Chambers,  the  sum  of 
$102  o9,  the  indiibtedness  confessed  by  said  garnishee, 
together  with  the  costs  of  this  suit ,  for  which  let  execution 
issue." 

The  errors  assigned  are  :  "1.  The  j  udgment  of  the  circuit 
court  is  erroneous,  in  compelling  the  garnishee  to  pay  the 
costs  of  the  suit  aiid  contest,  after  applying  the  whole 
amount  of  his  indebtedness  to  the  plaintiff's  claim.  2.  Tiie 
iudgment  against  the  garnishee  is  erroneous,  because  ren- 
dered without  proof  of  the  plaintiff 's  judgment  against  the 
defendant  in  execution." 

Philii's  ^c  Yv^eems,  for  appellant. 

STONE,  J. — The  judgment  in  this  case  cannot  be  sup- 
ported, because  it  fails  to  recite  the  fact  and  amount  of  the 
recovery  against  the  defendant  in  execution.  Nothing  in 
this  record,  except  the  cx-partc  alhdavit  of  the  attorney  on 
which  the  <»arnishee  process  was  sued  out,  shows  that  the 
plaintiff  has  a  judgment  against  the  elder  Leonard.  The 
record  does  not  show  enough  to  justify  the  judgment 
afjainst  the   irarnishee. — FaulLs  v.  Heard  tf  Duo,   -31  Ala. 

[2.]  The  judgment  against  the  garnishee,  for  the  costs 
of  the  collateral  issue  between  the  plaintiff  and  the  alleged 
transferreo,  is  also  erroneous.  The  garnishee  was  not  a 
pin-ty  to  that  issue.  The  transfcrree-,  when  brought  in,  was 
the  party  contesting  with  the  plaintiff  in  garnishment. 
Hence,  if  he  set  up  a  claim  to  the  debt,  and  failed  to  make 
it  uood,  he  was  the  unsuccessful  party  against  whom  judg- 
ment for  costs  should  have  been  rendered. — Code,  ^^  2554. 

Judgment  reversed,  and  cause  remanded. 
20 


402  ALABAMA. 


Preslar  v.  Stallworth. 


PRESLAR  vs.  STALLWORTH. 

[X'CTIOX   FOR   COXTRIRCTIOX   BETWEEN   SCllETIES.] 

1.  Admissibility  of  record  as  evidi-nce. — In  an  action  for  oontiihution  be- 
tween sureties,  the  record  of  tlie  ju(l<;iiient  recovered  by  the  common 
creditor  a^^ainst  the  principal  debtor  and  the  plaintiff,  to  wliieh  tlie  de- 
fendant Mas  no  party,  is  admissible  evidence  for  the  plaintitf,  to  provw 
that  such  a  Judgment  was  rendered,  and  by  way  of  iuducenieut  to 
the  evidence  tliat  he  had  paid  the  debt  on  which  it  was  founded. 

2.  Conclusiveness  of  judicial  decision. — A  decision  of  the  supreme  court  i» 
the  law  of  the  case  in  which  it  ivas  pronounced,  and  the  iiriuoiples 
eettled  by  it  cannot  be  re-examined  on  a  second  appeal. 

3.  SMute  of  limitations  between  sureties. — The  statute  of  limitations  does 
not  begin  to  run  between  co-sureties,  until  one  of  them  has  jiaid  niore 
than  his  share  of  the  common  debt ;  hence,  it  is  no<lefense  to'aJi  action 
forcontribution,  that  the  statute  of  limitations  bad  barred  a  recovery 
nn  the  original  debt  before  the  commencement  of  the  action,  and  that 
the  defendant  had  never  been  sued  on  that  debt. 

4.  Sat'Kfaction  and  assignment  of  judfpnent. — If  a  surety  pays  a. judgment 
against  himself  and  his  priiici])al,  and  takes  an  assignment  of  it 
to  himself,  the  judgment  is  extinguished,  arid  he  cannot,  at  law, 
be  subrogated  to  the  rights  of  the  piaiutilf  as  against  a  co-surety. 

h.^OhhitioK.  to  competency  of  witness,  when  and  how  raised. — A  general  ob- 
jection to  a  deposition,  no  specific  cause  being  stated,  does  not  raise 
the  question  of  tiie  competency  of  the  witness  to  testify;  and  that 
question  cauHot  be  raised,  for  the  first  time,  in  the  ai)pellate  court. 

6.  Predicate  for  introduction  of  secondary  evidence  of  note. — A  promissory 
note,  on  which  a  judgment  was  recovered,  having  been  filed  in  the 
clerk'^s  ofBcc,  with  the  otlicr  papers  in  the  cause,  the  testimony  of  the 
clerk,  to  the  effect  that  "said  note  is  not  now  on  file  in  his  ofiice  with 
tlwi  other  papers  mi  tlie  cause,  and  he  does  not  know  what  has  becom« 
of  it,"  is  not  sufiicient  proof  of  its  loss  to  admit  secondary  evideuco 
of  its  contents. 

Appeal  from  the  Circuit  Court  of  Choctaw. 
Tried  before  the  Hon.  C.  W.  Rapikr. 

This  action  was  brouglit.bvr  William  ]\I.  Stallworth, 
against  Holden  Preslar,  to  recover  one  half  of  the  amount 
which  the  jilaintilf  liad  p;iid.  as  the  surety  of  Thomas  R. 
Watts,  on  a  judgment  M-hich  llakey,  Utter  &  Co.  had  re- 
covered against  him  and  said  Watts  jointly  ;  and  was  com- 
menced on  the  J^{Oth  June,  ISoG.  .  Tlie  case  was  before  this 
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court,  on  npjx^al,  at  its  June  term,  1S59,  when  the  judgment 
of  the  circuit  court  was  reversed,  and  the  cause  remanded. 
See  34  Ahi.  oOo.  The  pleadings  in  the  cause  are  stated 
at  knigtli  in  the  former  report;-  the  pleadings  on  the  second 
trial  aie  not  shown  by  the  present  record. 

The  judgment  in  favor  of  Halirsey,  Utter  &  Co.  against 
Watts  and  8tallworth,  was  reridercd  in  the  county  court  of 
Motu'oe,  at  its  January  term,  1842,  and  was  founded  on  u 
prouus.sor}"  note,  executed  by  said  Watts,  jointly  with  said 
Stallwoith  and  Preslar,  (who  wej'e  his  sureties,)  dated  the 
llth  July,  1837,  and  payable  on  the  1st  March  next  after 
date  ;  and  the  action  was  discontinued  as  to  Preslar,  who 
was  not  se/i'ved  with  process.  On  the  4th  April,  18-54, 
Halsey,  Utter  &  Co.  assigned  said  judgment  to  one  A,  J. 
Robertson;  and  o<i  the  21st  April,  1854,  in  consideration 
of  the  payment-.of  one  thousand  dollars  by  plaintiff',  Robert- 
son transferred  and  assigned  it  to  him.  This  action  was 
brought  to  recover  one  half  of  the  amount  so  paid  by 
plaintiff. 

On  the  trial,  as  the  bill  of'  exception  shows,  the  plaintiff 
.read  in  evidence  the  depositions  of  A.  B.  Cooper  and  John 
Deloach,  for  the  purpose  of  laying  a  predicate  for  the  in- 
troduction of  secoiulary  evidence  of  the  note,  on  wliich 
the  judgment  in  favor  of  Halsey,  Utter  &  Co.  was  founded. 
Cooper  was  the  attorney  of  Halsey,  Utter  &  Co.  in  that 
suit,  and  testified,  "  that  said  note  was  had  and  used  on 
the  trial,  and  was  filed  with  the  papers  in  said  cause." 
Deloach  was  the  cle*:k.  of  the  circuit  court  of  Monroe,  hav- 
ing the  custody  of  the  records  of  the  old  county  court,  and 
testified,  '•  that  sai<]  note  i^  not  now  on  file  in  his  oilice, 
and  he  does  not  know  wliat  has  become  of  it."  On  this 
testimony,  the  circuit  court  admitted  secondary  evidence 
of  said  note,  and  the  defendant  excepted.  The  circuit 
court  also  permitted  the  plaintiff  to  read  in  evidence, 
against  the  defendant's  objections,  a  transcri[»t  of  the 
record  in  the  case  of  Halsey,  Utter  &  Co.  against  AVatts 
and  StalUvoi-th,  and  the  dei)ositions  of  Joseph  A.  Halsey, 
Charles  M.  King,   and  A.  J.  Robertson  ;  to  the   admission 
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of  which  evidence  the  defendant  reserved  several  excep- 
tions. Halsey  and  King  were  partners  in  the  firm  of  Hal- 
sey,  Utter  <fe  Co.,  and  Robertson  was  the  person  who 
assigned  the  judgment  to  plaintiff.  All  these  objections 
were  general,  and  specified  no  particular  cause  for  the 
rejection  of  the  evidence. 

"The  court  charged  the  jury,  that  if  they  believed,  from 
the  evidence,  that  plaintiff  and  defendant  signed  said  note 
as  sureties  for  "Watts,  and  that  judgment  was  thereon  ren- 
dered against  Watts  and  the  plaiiitilf,  and  that  afterwards, 
AYatts  being  dead  and  insolvent,  plaintifi'  paid  and  satisfied 
said  judgment,  so  as  to  discharge  defendant  from  liability, — 
his  right  of  action  against  defendant  for  contribution 
accrueu  at  the  time  of  such  payment,  althougli  the  de- 
fendant had  never  bven  sued  on  the  note  ;  and  tliat  the 
statute  of  limitations  coukl  not  avail  the  deft-nd;i)it,  unless 
more  than  six  years  had  ehipsed  since  the  payment  of  said 
judgment  by  plaintiff. 

"  The  defendant  excepted  to  tliis  charge,  and  rerpu^sted 
the  court  to  instruct  tiie  jury — 1  st,  that  if  the  deiendant 
signed  said  note,  and  liad  never  been  sued,  he  could  si't  uu 
in  this  action  any  valid  defense  which  he  could  m;;ke  if  he 
liad  been  sued  by  Halsey,  Utter  &  Co.,  the  pnyees  in  said 
note  ;  2d,  that  if  more  than  six  years  had  elapsed  since  the 
inaturitv  of  said  note,  the  statute  of  limitations  was  a  good 
defense  against  the  note,  and,  tlierelbre,  a  good  defense 
against  this  action  ;  '■](],  that  if  JIalsey,  Utter  &  Co.  assigned 
said  judgment  to  A.  J.  Kobertson,  and  Ikdit'rtson  assigned 
it  to  the  plaint ilf,  such  assiLrnments  would  subreaate  the 
plaintiff  to  the  rights  of  Halsey,  Utter  &  Co.  under  it,  and 
•he  could  not  recbvei-  lor  contri')ution — tliat  he  lia.d  the  same 
rigiit  of  action  aiiuinst  the  defendisiit,  under  said  assign- 
ments, tliat  Halsey,  Utter  il'  Co.  would  have  liad  to  sue  on 
the  note.  The  couit  refused  each  one  of  these  charges, 
and  the  defendant  excepted  to  their  refusal." 

The  rulings  of  iJk^  court  on  the  evidence,  the  cliarge 
ffiven,  and  the  refusal  of  the  charges  asked,  are  now  as- 
siuLCi]  i  -  crt T. 
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Geo.  F.  Smith,  for  uppellunt. 

R.  W.  WALKER,  J.— 1.  The  record  of  tlie  judgment  in 
favor  of  Halsey,  Utter  &  Co.  against  the  plaintiff,  was 
clearly  admissible,  to  prove  that  such  a  judgment  was  ren- 
dered, and  by  way  of  inducement  to  the  evidence  that  the 
debt  on  which  it  was  founded,  and  for  wln'ch  the  defendant 
was  bound  as  co-surety  with  the  plaintiff,  had  been  paid 
by  the  latter.— 77rtrrc^?  v.  Whitman,  20  Ala.  519  ;  Trojf  v. 
Sniifh,   33   Ala.   471 ;    Fircmcji's   Ins.    Co.   v.   McMillan, 

29  Ala.  147. 

2.  The  charge  which  the  court  gave  the  jury,  is  in  strict 
accordance  with  the  opinion  pronounced  when  the  case  was 
had  before  them;  and  the  principles  then  settled  cannot 
now  be  re-examined. — Stallicortli  v.  Prcslar,  34  Ala.  505, 
and  authorities  cited. 

3.  As  between  sureties,  the  statute  of  limitations  does 
not  beiiin  to  run,  until  there  is  a  riiiht  of  action  ;  and  that 
does  not  accrue,  until  one  of  them  has  paid  the  whole,  or 
more  than  his  share,  of  the  common  debt.  Hence,  tlie  dis- 
charire  of  one  of  the  joint  debtors,  (by  whatever  cause,) 
from  his  direct  liability  to  the  creditor,  does  not  relieve  him, 
in  law,  fi'om  his  obligation  of  contribution  to  such  of  his 
co-sureties  as  have  borne  more  than  their  just  proportion  of 
the  debt. — Stalhcorth  v.  Prcslar,  supra ;  1  Parsons  on  Contr. 

30  :  Ih'oslce  v.  Breed,  10  N.  H.  4S9.  The  first  and  second 
charges  asked  by  the  defendant,  were,  therefore,  properly 
refused. 

4.  Nor  did  the  court  err  in  refusing  to  give  the  last  charge 
asked  l)y  defendant.  At  law,  it  is  well  settled,  that  the 
payment  of  a  judgment  by,  or  its  assiginnent  to  one  of  sev- 
eral defendants,  extinguishes  the  judgm(Mit,  although  the 
defendant  by  whom  it  is  paid,  or  to  whom  it  is  assigned,  is 
a  mere  surety.  A  court  of  law  cannot  substitute  such 
surety  in  the  place  of  the  plaintiff,  and  allow  him  to  take 
out  execution  u[>on  the  judgment.  The  judgment  is  re- 
garded as  extinguished  against  all. — Bcoik  of  Salina  r.Ahhoif, 
3  Denio,  fS9  ;  Honan  i>.  Reynolds,  2V  Ala.  50  ;  Lyon  r.  Bol- 
lauj,  9  Ala.  400. 
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5.  If  it  were  conceded,  that  the  witnesses,  Hiilsey,  King, 
and  Robertson,  were  incompetent  by  reason  of.  interest,  ^r 
under  section  2290  of  the  Code,  tlie  objection  could  not 
now  avail  the  defendant.  The  objection  in  the  court  be- 
low was  a  general  objection  to  the  entire  deposition  of  each 
witness, — no  specific  cause  being  stated.  Such  an  objec- 
tion, if  available  for  any  purpose,  does  not  raise  the  ques- 
tion of,  the  competency  of  the  witness  to  testify  in  the 
cause  {Goldsmith  v.  Fkard,  21  Ala.  142,  1-52  j  PluUips  v. 
KelJi/,  29  Ala.  032  ;  Cunningliamv.  Cochran^  18  Ala.  4S0)  ; 
and  that  question  cannot  be  raised,  for  tiie  first  time,  in 
the  appellate  court.  As  to  whether  the  assignor  of  a  judg- 
ment is  the  transferror  of  a  contract  within  the  meaning 
of  section  2290  of  the  Code,  see  Smith  v.  Harrison^ 
33  Ala.  209. 

6.  We  think,  however,  that  the  court  erred  in  peiniitting 
the  parol  evidence  of  the  existence  and  contents  of  the 
note  to  go  to  the  jury.  The  only  proof  of  the  loss  ot  the 
note  consists  of  the  evidence  of  Cooper  and  DeLoach. 
The  former  was  the  attorney,  who  attended  to  the  suit  in 
favor  of  Halsey,  Utter  &  Co.  against  the  plaintiff  and  Watts. 
He  proves,  that  the  original  note  was  had  and  used  on  the 
trial  of  that  case,  and  was  filed  with  the  papers.  DeLoach 
is  the, clerk  of  tlie  court  in  which  the  trial  was  had  ;  and 
he  simply  states,  that  the  note  is  not  now  on  file  in  his 
office  with  the  other  papers  in  the  case,  and  that  he  does 
not  know  what  has  become  of  it.  The  general  statement 
by  an  officer  into  whose  custody  a  particular  paper  is  traced, 
that  the  document  is  not  now  in  his  office  with  the  other 
])apers  of  tlio  case,  and  that  he  does  not  know  what  has 
Ix.'come  of  it,  is  too  indefinite  to  satisfy  the  rule  in  relation 
to  the  admissi(j)i  of  secondary  evidence.  Tiiere  should 
liave  been  some  more  direct  evidence  of  a  search  of  the 
file  for  the  note. — Millard  i:.  diall,  24  Ala.  209  ;  Jolmson 
V.  FoivcU,  oO  Ala.  11:3;  Staikie's  Ev.  (Shaiswood's  ed.) 
531-8;  3  Thill.  Kv.  (C.  ^:  H's  notes,  2  ed.)  1223-1231: 
1  Greenl.  Ev.  ■§  -5-3 *^. 

Judgment  reversed,  and  cause  remanded. 


JANUARY  TERM,  1861. 407 

Fisher  v.  Price. 


FISHER  15.  PRICE. 

[action  ox  VKOMISSORY  NOTE,  BY  ENDOKSKE  AGAINST  EXDORSEU.] 

1.   Waiver  hyendarscr  of  demand  and  notice. — The  words,  "  I  waive  protest 
on  the  witliiu  note,"  written  by  au  endorser,  on  the  last  day  of  grace, 
•  on  the  hack  of  a  promissory  note  payable  in  bank,  are  a  waiver  -of 
demand  and  notice,  and  fix  his  liability. 

ArPEAL  from  the  Circuit  Court  of  Mobile. 
Tried  before  the  Hon.  C.  W.  Rapiek. 

John  Hall,  for  appellant. 
Overall  &  Moultox,  contra. 

STONE,  J. — The, appellant  was  enderser  on  a  promissory 
note  payable  in  bank.  His  liability  is  to  be  determined  by 
the  conjmercial  law. — Code,  §^  1-525-2G.  On  the  last  day 
of  grace,  at  the  maturity  of  the  note,  the  appellant  signed 
the  following  endorsement  on  the  back  of  said  note  :  "I 
waive  ])rotest  on  the  within  note."  (Signed)  "  William 
Fisher."  The  question  is,  does  this  waiver  fix  the  liability 
of  the  endorser'? 

Under  our  statutes,  notaries  public  are  empowered  to 
protest  such  papers  as  this  (Code,  §  S57) :  and  their  official 
certificates  are  legal  evidence  of  demand,  protest  and  notice, 
so  as  ±0  charge  the  endorser. — Pamph.  Acts,  1853-4,  p.  37. 
Technically  considered,  a  waiver  of  protest  is  not  u 
waiver  of  demand  and  notice.  But  we  think  this  language 
must  not  be  understood  in  its  technical  sense.  The  tenn, 
in  its  popular  significance,  rather  "includes  all  those  acts 
which  are  necessary  to  charge  an  endorser."  Giving  it  this 
/Construction,  we  accord  operation  and  effect  to  the  act  of 
the  parties;  whereas,  if  we  confined  them  to  the  limited 
meaning  of  the  phrase,  the  endorsement  could  have  no 
effect  whatever.  The  endorsement  was  placed  on  the 
.  note  on  the  last  day  of  grace ;  and  it  would  imply  marvel- 
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ous  incredulity,  if  we  were  to  doubt  that  the  endorser 
then  had  knowledge  that  the  note  was,  or  would  be  dis- 
honored. These  principles  have  been  fully  recognized  and 
asserted  in  the  following  cases,  on  reasoning  which  we  con- 
sider unanswerable:  Coddington  v.  Davis,  1  Comst.  1S6; 
S.  C,  3  Denio,  IG  ;  Beak  v.  PccJ^,  12  Barb.  Sup.  Ct.  245  ; 
Bruce  v.  Little j  .13  Barb.  163  ;  Bay  v.  Bidgicay,  17  Penn. 
State  Kep.  303  ;  Edw.  on  Bills,  634.  See  further,  on  this 
subject,  Pars.  Mer.  Lavv-,  118. 

The  ridings  of  the  circuit  court  are   consistent  with  our 
views  above  expressed,  and  the  judgment  is  affirmed. 


REYNOLDS  vs.  EOEBUCK. 

[detinue   rO.R   SLAVES."! 

1.  EmloppeJ  bij  yvrforuiance  of  awtird. — After  an  ;i\v;ird  lias  been  rarifieu 
and  liilly  exfcuted,  the  parties  -.wv  est<ii>ped  from  tussevtinc;  tliut  it 
Avasnot  authorized  Ity  the  submission. 

Apteal  from  tliQ  Circuit  Court  of  Grcene> 
•    Tried  liefore  the  Hon.  W.^i.  S.  ]\Iudd. 

This  action  was  brought  by  j\Iary  Reynolds,  against 
John  Roebuck,  to  recover  certain  slaves,  together  with 
dan.iagcs  for  their  detention  ;  aud  was  commenced  on  tho 
14th  November,  ]  S-59.  Tlie  oidy  plea  was  the  general 
iss\u%  "with  leave  to  give  any  special  matter  in  evidence." 
It  appeai-ed  from  the  evidence  adduced  on  the  trial,  as  the 
bill  of  exccjdinns  shows,  tliat  the  plaintiti"  was  the  mother- 
in-law  of  tiie  defendant,  and,  on  tlie  22d  ^lay,  18-'>0,  (Execu- 
ted to  him  a  l)ill  of  sale  for  the  slaves  in  controversy,  which 
c<')ntained  a  sti[)u!;iti()ii,  that  th(>  plaintiff  was  "to  remain 
in  the  possession,  and  to  have  the  use  and  control  of  the 
said  slaves,  until  the?  time  of  her  death,  at  which  time-  the 
said  John  Roebuck  is  to  take  possession  of  them" ;  that  in 
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Marcli,  l8-y.),  the  plaintiff'  b«Mng  about  to  remove  froni  the 
Stat(^  a  controversy  arose  between  lier  and  tlie  (l('f('n<]ant, 
respect! ni)-  the  right  to  the  slaves,  /md  certain  rnntt<'rs  of 
account ;  that  these  matters  were,  on  the  17th  March,  1  S-59, 
submitted  to  arbitration  ;  that  the  arbitrators  r«;n<lered 
their  avvai'd  on  the  next  day,  deciding  that  the  dt'fendant 
was  entitled  to  the  immediate  possession  of  the  shnes,  and 
that  the  plaintiff'  was  also  indebted  to  him  in  tlie  sum  of 
$:350  ;  and  that  the  parties  immediately  had  a  seftlcment 
on  tlie  basis  of  the  award  ;  the  plaintiff"  delivering  w])  the 
slaves  to  the  defendant,  and  (.'xecnting  to  him  a  deed  lor  a 
tract  c»f  hmd,  which  lie  accepted  in  lien  of  the  $350 
awarded  to  him.  The  submission  and  award  were  in  the 
following  words  : 

''  ]\Iary  Reynolds     \     In  this  controversy,  Mary  Reynolds 
rs.  >  claims  pay   for  boarding  and  taking 

John  Roebuck.  .'  care  of  three  children  of  Jolm  Roe- 
buck, for  thii'teen  years,  $I9oO  ;  and  for  boardinii'  and 
wasliing  for  John  Roebuck,  for  twenty-one  ycai's,  81  0-)0  : 
and  for  cattle  sold  by  John  Roebuck,  and  not  accountt'd  for, 
S4()  ;  and  for  mone}'  paid  lor  a  saddh]",  foi'  ^lary  Roebuck, 
$1G  ;  and  for  meat  sohl  by  John  Roebuck,  and  not  ac- 
counted for  to  her,  $40;  and  for  one-half  of  the  jn-oceeds 
of  the  cotton  crop  for  eighteen  years.  And  Jolm  R.-.ebuck, 
in  this  controversy,  claims  a  negro  woman,  name(i  F,!nny, 
and  ]\ov  ii\-e  youngest  childivn,  ]\Iiles,  Pinkney,  Jane,  fJol- 
phus,  jiud  Nelly,  for  which  he  holds  a  bill  of  sale  ;  and  he 
claims  p;;y  for  two  houses,  and  other  improvements.  n:adc 
on  ]\r;iry  Reynolds'  land.  And,  as  we,  ^lary  Iveynoidsand 
Jolm  l^o(-'buck,  cannot  settle  ourselves,  we  have  this  day 
agreed  to  refer  the  whole  matter  to  Thomas  C'olvin  and 
Ephiaim  T.  jjurtmi,  as  arbiirators  ;  and  tliey  are  to  clioose 
a  third  ai"l)itrator,  and  conduct  the  arbitration  agree;;bly  to 
the  plan  laid  down  in  the  Code  of  Alabama,  sections  :270!?> 
to  :i7"Jl  inclusive  ;  and  tlie  arbitrators  are  to  hav<'  the  lull 
of  s;ile,  on  which  J(dm  rioel)U("'k  claims  the  slaves  mrn- 
tioned  above,  delivered  to  them,  and  they  are  to  (h'ride  the 
'■;\'hole  matter.     And   we,  Mary   Reynolds  and  dohu  Roe- 
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buck,  litMi'bj^  agree  and  bind  ourselves  to  stand  to  the  u<',ci- 
sion  of  the  arhitiators  ;  and  their  decision  is  to  be  Cijinplied 
with  iiiniiediateh',  and  is  to  be  iinal  with  regnrd  to  the 
whole  matter.  In  testimon}'  whereof,"  &c.  (Dated  the 
17th  March,  lS-59,  and  signed  by  both  parties.) 

".Afarch  IS,  J.S-59.  The  parties,  Mary  Reynolds  and 
John  Ri;('huck,  both  of  Greene  county,  Alabama,  l^-ing 
present;  waived  the  right  to  the  three  days  notice  men- 
tioned in  the  Code,  and  announced  themselves  ready  for 
ti'ial  ;  and  agreeably  to  the  agreement  submitted  to  us,  we 
were  to  select  a  third  arbitrator.  We  selected  Thos.  J. 
Wilkinson  ;  and  after  we,  the  arbitrators,  being  duly  sworn 
as  tiie  law  directs,  the  ]>arties  joined  issue  on  the  validity 
or  iiivaliiiiry  of  the  bill  of  sale,  and  their  claims  giMierally  ; 
and,  alter  an  impartial  investigation,  we  determined,  that 
the  seivices  rendered  by  the  said  John  Roebuck  have  been 
a  rea.<onable  compensation  for  all  ■  ihe  claims  1/rought 
again>t  him  by  the  said  M;ny  Reynolds.  We  liirrlH  r  de- 
termin-',  that  the  bill  of  sale  was  given  in  good  iniih,  and 
is  valid  ;  and  tliat  the  said  John  Roebuck  is  entitlfd  to  the 
said  nemoes  claime<]  in  the  same,  and  to  take  )>ossesslon  of 
them  iSii'tlivvith.  And  we  further  determine,  that  the  said 
Vj-uyy  Revuolds  shall  pay  to  the  said  John  Ro(;buck  tin'ee 
liuiidicd  and  fifty  dollars,  for  his  houses  and  other  improve- 
mcnrs  m;.de  on  lier  land.  Given  under  our  hands,"  &c. 
(Signed  liy  the  three  arbitrators.) 

Tlui  c<Miit  charged  the  jury  as  follow^'?  : 

"  1.  That  if  they  believed,  from  the  evidence,  that  after 
the  a\v;ird  \v;is  made,  and  a  copy  delivered  to  the  parties, 
the  }>!;:iiit!(r  paid  the  defendant  th»3  amount  awarded 
against  her.  and  delivered  the  said  slaves  to  him,  and  re- 
iiiovid  a\\;iy  v>ith  her  other  slaves,  then  the  said  acts  of  the 
plaintill'  ai;;  cii-'Munstancc  s  from  which  the  jury  might  infer 
a  ratification  ot  iht;  awaid  l)y  the  plaintilf ;  and  it  tln-y  be- 
lieved, fi'onj  the  evidence,  that  the  parties  ratified  ami  exe- 
cuted said  awai'd,  then  the  plaintill  woidd  be  bound  by 
;-iviid  awai'd,  and  could  .net  set  up  any  right  to  the  posses- 
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sioii  of"  the  said  slaves,  if  they  were  delivered  by  her  to  the 
defendant. 

"2.  Tliat  if  they  believed,  from  the  evidence,  tliat  after 
the  awaid  was  made,  the  parties  acted  upon  and  executed 
the  teinis  of  said  award,  and  that  the  j)lahitifr  di'livered 
the  said  slaves  to  the  defendant  under  said  award,  and  re- 
moved away  with  li(;r  other  slaves,  leaving  the  defendant 
in  possession  of  said  slaves,  then  the  award  would  be  bind- 
ing upon  the  plaint  iff." 

These  charges,. to  which  the  plaintiff  excepted,  are  now 
assigned  as  error. 

Jas.  D.  Webu,  and  S.  W.  Cockrell,  for  appellant. 
V\'m.  p.  Wehb,  contra. 

II.  W.  WALKER,  J.— If  the  bill  of  sale  found  in  the 
record  was  the  only  evidence  before  the  arbitrators,  in  sup- 
port of  the  defendant's  claim  to  the  immediate  possession 
of  the  slaves,  it  may  be  difficult  to  understand  iiow  it  was 
that  they  awarded  in  liis  favor  on  that  point.  But  the  evi- 
dence before  the  arbitrators  is  not  set  out ;  and  it  does  not 
appear  that  any  eflbrt  was  made  on  the  trial  i.o  impeacli 
the  award  for  fraud  or  corruption  on  their  parr.  Under 
these  circumstances,  there  was  no  error  in  th(;  charges  of 
the  court.  For  it  is  certainly  the  law,  that  parties  who, 
after  tlie  making  of  an  award,  ratify  and  fully  execute  it, 
are  bound  by  it,  and  are  estopped  from  ass  -rting  that  it 
was  not  authorized  by  the  submission. —  U' iUiains  r.  Wi^~ 
Hams,  Jl  Sm.  &  M.  ^S  ;  (Udfrr  n.  AsMcij,  19  Pick.  :300 ; 
Tyler  v.  Stephens,  7  Geo.  27S  :  Kv.nard  v.  llarris,  :2  B.. 
A-  Cr.  7S9. 
.  Jud'-ment  affirmed 
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MURPHREE  vs.  SINGLETON. 

[TliOVER  FOR  CONYl-K.SIOX  OF  PROMISSORY  NOTE.] 

i:  Exccutof^  as'^cnt  to  legaci/.—The  law  -will  not  presume  an  executor's 
assent  to  a  legacy  to  himself,  in  the  ab.sencc  of  all  acts  or  declarations 
conilucing  to  show  an  assent;  but,  where  an  executrix,  to  whom  a 
Ijromis.sory  note  is  l)e(iueatliecl,  afterwards  marries,  and  her  husband 
transfers  the  note  to  a  third  person,  .such  transfer  must  be  deemed  an 
assent  h\  him  to  his  Avife's  legacy. 

2.  IIn'<h<tti(Vn  iiUcrcst  in,  end  frnntifer  of,  proiniHSOi'i/  note  bclonghig  to  tcifc^s 
separati:  ciitale  —Under  the  woman's  laws  of  this  State,  if  the  husband 
rechircs  to  his  possession,  as  trustee,  a  promissory  note  belonging  to 
his  wife's  sep.'irate  estate,  ho  thereby  becomes  the  proprietor  of  it,  so 
far  as  the  accruing  interest  is  coiu;erned;  and  Lis  sale  or  transfer  of 
it,  without  the  participation  of  the  wif(?,  conveys  to  tlie  purcliaser 
the  accruing  interest ;  yet  thii  wife  thereby  ac{(Uires  a  right  of  action 
against  the  purchaser  for  a  conversion,  for  which  she  may  maintain 
trover  after  the  husl)and's  death. 

3.  Ad:i>isvihilili/  of  (k'cIanUions  cf  third  persons.— In  trover  by  t!ie  Aviie, 
after  tlie  death  of  the  husband,  for  tliii  couvert-ion  of  a  promissory 
note  Itelonging  to  her  separate  estate,  the  di^clarations  of  her  deceased 
husband,  to  tin;  ehect  that  ho  had  sold  or  transferred  the  note  to  the 
defiMidaut,  are  not  competent  evidence  for  the  (Ujiendant. 

4.  I'rinuiiipiion  of  injnry  from  error. — The  circuit  court  having  given  an 
err(iHe(>'is  charge  to  the  jury,  in  favor  of  the  plaintiff 's  righ;  tM  re- 
«'o\rr,  the  appcdiate  court  cjiuuot  i)resrme  that  tlie  eri'or  wmlicd  no 
injury  lot  he  defendant,  and  therelbre  refuse  to  re\ers<^  at  his  iii<;ance, 
nici-cly  b.'caiise  the  evidence  tended  to  sliou!  facts  which,  if  they  ex- 
isted, justiiii'd  the  plainfilf 's  recovery  on  anotlier  gionnd. 

Ari'KAL  from  tlio  Circuit  Court  of  j\[outgomery. 
Tried  bciure  tJie  Hon.  Pokteu  Kixg. 

Tin:-;  iiciion  was  brought  by  jMrs. L;uir;i  Sinolefoii,,'iu-ainst 
filaiiis  r>.  Miirplu'co,  to  rocovisr  (]aniag(\s  for  the  convir.sion 
(.)f"  a  proniissory  uoto  for  $  210,  ina(l(!  by  Uu.sli  Eliuoro, 
(lat('<l  the  >!h  Xovcnibcr,  ISOI,  and  payable,  two  years 
after  (Lite,  lo  Martha  Sims  or  order.  It  was  [)roved  on  tlie 
trial,  as  the  bill  ol'exeeptious  shows,  that  th(>  ])ayeeof'f  h(>  note 
died  ill  January,  \'^-')2,  having  l)e(|ueathed  the  note  in  eon- 
fj'oversy,  with  all    her  other    personal  property,   uotes  and 


JANUARY  TER:ir,  ISGl.  413 


Mnrplireii  v.  .Siiji^letoii. 

accounts,  to  the  plaintiff,  wlioin  she  also  a|)})oirited  her 
executiix  ;  tliat  said  will  was  duly  admitted  to  probate, 
and  letters  testamentary  thereon  granted  to  the  plaintill, 
on  the  :21st  February,  18-52;  that  on  the  2Stli  October, 
lSi32,  th(?  plaintill  married  one  James  S.  Singleton,  who 
died  before  the  commencement  of  this  suit ;  that  said  note 
was  in  the  possession  of  the  plaintiff,  f'-om  the  time  of  her 
qnaliiicntiou  as  executrix,  imtil  her  marriage  with  Singleton  ; 
that  the  defendant  afterwards,  during  the  life-time  ol  Sin- 
gleton, had  possession  of  it,  controlled  it  as  his  own,  and 
collected  the  amount  due  on  it  bi^fore  the  commencement 
of  this  suit ;  "and  the  proof  further  tended  to  show,  that 
said  Singleton,  after  his  marriage  with' plaintiff,  had  tnide^ 
said  n(jte  to  defendant."  The  defendant  offered  to  prove, 
that  siiid  Singleton,  in  December,  1S-J2,  or  January,  IS-3:], 
had  a  conversation  with  defendant,  in  whicli  he  (Singleton) 
stated  that  lie  had  sold  said  note  to  defendant  for  a  pair  of 
mules;  which  evidence  the  court  excluded  from  the  jury, 
on  the  p/lainti(i''s  objection,  and  the  defendant  cAecpted. 
There  was  no  proof  as  to  whether  there  wei'e  any  debts 
against  tlui  estate  of  said  Martha  Sims,  other  than  appears 
from  the  will  itself;  and  there  was  no  proof  that  there  had 
ever  !)een  any  settlement  of  said  estate,  nor  that  said  Sin- 
gleton had  ever  been  removed  as  trustee  of  his  wife." 

"The  court  charged  the  jurj-  —  1st,  that  the  law  j)rc.snmed, 
on  tlie  facts  herein  set  lurth,  that  the  plaintiff  had  assented 
to  the  legacy  to  herself  before  her  marriag(?  with  Singh;ton  ; 
2d,  that  the  law  presumed,  on  the  facts  herein  set  forth, 
that  said  note  was  the  separate  estate  of  the  plaintilf  at 
the  date  of  her  marriage  with  Singleton,  and  that  she  could 
maintain  an  action  in  her  own  name,  after  the  d.>ath  of  said 
Singleton,  to  recover  damages  for  the  conversion  of  said 
note  ;  od,  that  if  Singleton  traded  said  note  to  defendant, 
the  plaintiff  could  not  recover  interest  on  the  sum  of 
money  ther(!in  specified  until  after  the  death  of  Singleton, 
since  he  was  entitled  to  the  interest  thereon  duiinghis 
life." 

The  defendant  excepted  to  each  of  these  charges,  and 
tljcn  requested  the  cotirt  to  instruct  the  jniy — 
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"1.  Tliat  if  the  note  sued  on  belonged  to  the  estate  of 
Martha  Sims,  and  the  plaintiff  qiiaiified  as  her  executrix, 
and  took  possession  of  said  note  as  belonging  to  said  estate, 
and,  before  her  marriage  with  Singleton,  had  done  nothing 
more  with  said  note,  or  with  the  estate  of  said  Martha 
Sims, — tlicn  the  law  would  not  presume  that,  at  tlie  time 
of  her  marriage  with  Singleton,  the  said  note  was  the 
property  of  the  plaintiff  in  her  individual  right,  but  would 
presume  that  it  then  belonged  to  the  estate  of  said  Maitha 
Sims. 

"2.  That  if  they  should  fmd,  under  the  evidence' and  the 
previous  charge  of  the  court,  that  t lie  said  note  belonged 
to  the  plaintiff,  at  the  time  of  her  marriage  with  Singleton, 
as'hev  own  property  ;  still,  if  tliey  should  further  find  that 
said  Singletoft  traded  said  note  to  the  defendant,  and  [ifter- 
wards  died,  without  having  been  removed  from  the  trustee- 
ship of  his  wife's  estate,  then  the  plaintiff  could  not  main- 
tain this  action  in  her  own  name." 

The  court  refustxl  each  of  these  charges,  and  the  defend- 
ant excepted  to  their  refusal ;  and  he  now  assigns  the  same 
as  error,  together  with  the  other  rulings  of  the  court  to 
which. ,  as  above  stated,  he  reserved  exceptions. 

Watts,  Judge  &  Jackson,  for  appellant. — 1.  The  law 
could  not  presume  the  plaintitl's  assent  to  her  own  legacy, 
within  eiiihteen  months  after  the  grant  of  letters  testamen- 
tary,  without  any  proof  of  the  payment  of  the  debts  of  the 
estate,  or  any  act  or  declaration  on  her  part  tending  to  show 
her  assent.— 2  Wms.  Ex.  1 1 8;3-S-5 ;  2Lomax,  VS-i;  Walker 
V.  Walker,  20  Ahi.  20-3,  and  authorities  there  cited  ;  llorton 
V.  Ave  reft,  20  Ala.  719. 

2.  If  tiieni  had  been  no  assent  to  the  legacy  up  to  the 
time  wh(!n  Singleton  traded  the  note  to  tlie  defendant,  his 
private  sale  of  the  note  was  iUegal  and  void,  and  did  not 
iiivest  the  title  of  the  estate. — Vamhro  v.  Gantt,  :12  Ahi. 
298  ;  I'istolc  v.  Street,  5  Porter,  04  ;  Sicink's  AditiV  r. 
Sno(l(jra^!<,  17  Ala.  Go'}.  But  he  and  his  wife  were  both 
estopped  l)y  that  act,  and  an  administrator  de  bonis  non  only 
could  maintain  a  suit  for  the  recovery  of  the  note. 
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3.  Singleton  being  entitled  to  tlie  interest  nccniing  on 
the  note,  {Sessions  v.  Sessions,  33  Ala.  522,)  his  declarations 
were  competent  evidence  to  show  that  he  had  transferred 
all  his  ri2;ht  to  the  defendant. 

Jxo.  A.  Elmotje,  contra. — 1.  The  plaintiff's  legacy  was 
not  clouged  with  any  con(litio))s  or  restrictions,  and  it  waa 
manifestly  beneficial  to  her;  consequently,  her  as.scnt  to  it 
as  executrix  must  be  presumed,  on  the  same  princi^dc  that 
presumes  a  creditor's  assent  to  a  deed  of  trust  which  is  ben- 
eficial to  him.  Some  act  or  dechn-ation  of  an  executor  is 
necessary  to  show  his  assent  to  a  legacy  to  a  third  person, 
because  his  assent  cannot  be  otherwise  known  ;  but  tiiere 
is  no  necessity  for  any  manifestation  of  his  assent  to  his 
own  hgacy,  rior  any  appropriate  method  of  intmiies-ting 
his  assent. 

2.  The  transfer  of  the  note  by  Singleton,  after  hi.?  mar- 
riage, showed  an  unequivocal  assent  on  his  part,  and  per- 
fected t!ie  legatee's  title  ;  consequently,  the  charge  of  the 
court,  if  erroneous,  coald  not   have  injured  the  defendant. 

3.  The  declarations  of  Singleton  were  mere  hearsay.  It 
they  were  admissible  tor  any  pui-pose,  it  could  only  liave 
been  to  bar  the  recovery  of  ar.y  interest  on  the  note,  which 
the  charge  of  the  court  dissallowed  ;  consequently,  their 
rejection  was,  at  most,  error  without  injur}'. 

A.  J.  WALKER,  C.  J.— The  first  charge  given  by  the 
court,  is  erroneous.  In  case  of  a  legacy  bequeathed  to  an 
executor,  where  the  two  characters  of  executor  and  legatee 
are  united  in  the  same  person,  the  same  rule  prevails  which 
governs  in  other  cases — that  there  must  be  either  an  ex- 
press or  an  implied  assent  to  the  legacy,  before  it  can  be 
regarded  as  severed  from  the  estate,  and  vested  in  the 
legatee. — 2  Williams  on  Executors,  11S4;  2  Lomax  on 
Executors,  133  ;  1  Roper  on  Legacies,  84-9.  The  principle 
that  the  acceptance  of  a  deed  of  trust  by  a  creditor,  when 
the  conveyance  is  beneficial  to  him,  will  be  presumed, 
affords  no  aca-lcgy  to  guide  us  in  tlnj  <lecision  of  the  ques- 
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tioii  in  hand,  as  is  ai-gued  by  the  appellee's  coiuistl.  The 
question  is  not,  whether  the  individual  accepted  tlie  leuacy 
when  it  was  tendered  to  him,  and  it  was  beneHcial  to  him 
to  accept  it;  but,  whether  tlie  executor  assented  that  the 
individual  should  have  the  leg-acyas  his  property,  separated 
from  the  estate.  It  may  be  that  tlie  law  would  ii'om  cir- 
cumstances imply  the  assent  of  the  executor,  in  such  a  case 
as  this,  tiie  more  readily  ;  but  there  is  no  princi[iie  known 
to  us,  which  will  authorize  the  inj[»lication  in  the  absi'uce 
of  any  acts  or  declarations  conducing  to  show  it. —  ]VaIkcr 
V.  Walhr,  2(i  Ala.  202. 

By  the  marriage  of  the  plaintiif,  her  husband  became  co- 
representative  of  the  estate,  and  it  was  competent  ihr  liim 
to  assent  to  the  legacy.  The  assent  ot  one  executor  is  suffi- 
cient.— 1  rio})er  on  Legacies,  S4-5.  Any  act  of  an  exr'cu- 
tor,  showing  that  he  has  dealt  with  the  pro[>eiTy  as  if  it 
belonged  to  the  legatc(%  authorizes  the  implicaviun  of  his 
assent  to  the  legacy. — 1  liojter  on  Legacies,  SL-^.  The 
husband  was  authorized  by  'the  woman's  law'  of  this  8tate 
to  r;^ceive  his  wife's  legac}' ;  and  u[)on  rec^t-iving  h.  lie 
would  be  entitled  to  the  income  and  profits.  L'pon  reduc- 
ing the  note  to  his  possession  as  trustee,  he  would  become 
a  ])roprietor  of  it  so  far  as  the  accruing  interest  was  con- 
cei'iied  ;  but  he  would  have  no  right  to  transfer  tiie  note 
itself,  without  the  participation  of  the  vrife.  Tiie  hus- 
banifs  transfer  would  simply  carry  the  interest  accruing 
after  the  marriage.  Tlie  sale  of  the  note  by  the  husband 
was,  therefore,  a  valid  tiansier  of  his  ownersiiij)  of  the 
interest  due  on  the  note  after  the  marriage.  It  involved  the 
exercise  of  an  individual  ownership  over  the  note,  and 
iiiu.st  1;e  deemed  an  assent  to  the  legacy,  in  which  he  was 
himsi'if  iiiterestf'd.  Tiie  result  is.  that  when  the  liusband 
sold  the  note,  a  right  of  action  accru(;d  to  the  wife,  for  the 
coiiV(,'r,>,ioii  of  the  note  by  the  purchaser  ;  and  this  right 
was  not  lost  by  the  husband's  death. 

[•j.]  Tilt;  declarations  of  .Singleton,  which  were  ofh.Ted 
in  evidence,  merely  tended  to  show  that  he  had  traded  the 
note  to  the  defendant.  This  fact  could  not  be  proved  by 
the  declarations,  and  they  were  properly  excluded. 
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[4.]  It  may  be  that  facts  exist,  from  which  the  husband's 
assent  to  the  legacy  may  be  presumed  ;  and  that  his  assent 
would  hav^e  the  same  eflect  as  the  wife's  assent.  Yet  we 
cannot  liold,  that,  tlierefore,  the  charge  of  tlui  court  is  sim- 
ply error  without  injury ;  for  we  cannot  affirm,  from  the 
bill  of  c.\ce[ttions,  that  the  circumstances  existed  which 
justify  the  presumption  of  the  husband's  assent.  The  l>ill 
of  exceptions  simply  shows,  that  the  evidence  tended  to 
show  the  facts  upon  which  the  liusband's  assent  would  be 
presumed. 

The  judgment  is  reversed,  and  the  cause  remanded. 


McDO\YELL  vs,  MITCILVM. 

[tk:al  of  i;igi:t  of  r];oiM;i;TV — aitjcal  vuoyi  .r'stick's  cot');t.3 

1.  IiTCfiuhirii';/  waivid,  not  arailahlc  on  error. — On  a  ti'iul  of  the  vi'^ht  of 
propi'ily  mulcr  tlie  stutiite,  in  an  appeal  case  from  a  justice's  court, 
two  executions;  is.saod  on  different  judi^iuent.s  between  the  same  par- 
ties, jiavin;^  been  levied  on  the  same  property, — tlio  objection  cannot 
be  fust  raised  ou  er)<)r,  tiiat  there  should  have  been  two  issues,  two 
trials,  ;)nd  two  judLiiueiits,  v.hen  the  recitals  of  the  record  show  that 
the  two  oases  were  consolidated  in  the  circuit  court,  and  there  tried 
ou  a  sin;;ie  issue,  without  objeciiou  from  either  party. 

•2.  Chriral  ),ii'i2)ri^ion  amindahU',  and  not  orailahlc  on  error. — Tlie  failure 
to  render  jud^^ment  against  one  of  the  sureties  on  the  appeal  bond,  in 
an  apjieal  case  from  a  justice's  court,  is  a  clerical  mispri>ion,  wliicli  is 
amenibiblo  in  the  primary  court;  coiise<iueutly,  if  sucli  irrctrularitv 
be  an  error  of  v.hich  the  other  surety  and  his  i>nncij»al  can  complain 
at  all,  they  cannot  raise  the  oijeutioji  i:>v  the  hrst  time  on  error. 

Ari'EAL  from  the  Circuit  Court  of  Coifee. 
Tlic  record  docs   not  show  tlie  name  of  the  presidinir 
judge. 

The   transcript  in  this  case  contains  only  the  papers 
returned  to  the   circuit  court  by  the  justice  of  the  iicace, 
before  wdiom  tlie  proceedings  originated,  and  the  judgment 
27  " 
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of  the  circuit  court.  The  justice's  return  shows,  that,  on 
tlie  17th  January,  lSo7,  he  rendered  two  judgments  against 
John  Bledsoe — one  in  favor  of  Joshua  Mitcham,  and  the 
other  in  fiwor  of  Josepli  Mitcham  ;  that  executions  were 
issued  on  botli  of  these  judgments,  and  Avei'e  levied  on  a 
hoi'se.  as  the  property  of  saiil  John  Bledsoe ;  that  a  claim 
to  the  horse  was  intei-pose<l  hy  o]ie  James  T.  Bled>:oe.  and 
bond  given  for  the  trial  of  the  right  of  property  :  that  a 
trial  was  liad  before  the  justice,  and  the  jury  found  the 
liorse  subject  to  the  executions;  and  tliat  tlu'  claimant  took 
an  ap])eal  to  the  circuit  court,  and  gave  bond,  in  the  iten- 
alty  of  SlOO,  with  John  liledsoe  and  James  McDowell  as 
his  sureties.  Tlie  judgment  of  the  circuit  court  is  in  the 
following  words  :■ 

"  Joshua   ]\Iitchani        |       Came  the   parties,  by  their 
and  Josejth  ^Mitcham       !  attorneys;     and    issue    being 
vs.  ijoine-lj      came      thereupon     tt 

jury,"  itc,  "  who,  upon  their 
oaths,  do  say,  they  find  for  tije 
plaintiffs,  and  assess  the  value  of  the  property  at  S7-5 ; 
and  it  appearing  to  the  satisfaction  of  the  court,  that 
Joshua  Mitcham  and  Joseph  Mitcham  recovered,  before 
Washington  Taylor,  a  justice  of  the  peaee  in  and  for  said 
county,  on  the  17th  February,  ISoT,  a  judgment  for 
$2S  00,  and  ^1  40  costs,  and  also  one,  on  the  sa)ne  day,  for 
SCO  21,  and  bl  40  costs,  and  that  execution  issued  and 
was  levied  on  the  30th  February,  lS-57,  upon  a  liorse,  the 
property  condemned, — it  is  therefore  ordered  by  the  court, 
that  venditioni  expomm  issue  to  sell  the  said  property  con- 
<iemned,  for  the  satisfaction  of  said  execution  ;  and  that 
exfcution  issue,  for  fill  the  costs  in  this  cause  expended, 
Hgainst  said  claimant  and  his  surety,  James  T-  McDowell, 
in  liivor  of  said  plaintilfs." 

The  judgment  of  the  circuit  court  is  assigned  as  en^or. 


John  Bledsoe,  and 
Jas.T.  Bledsoe,  claimant 


P-fGii  &  Bullock,  for  app^^llant. 

STONE,  J.-^Two  principles,  we  think,  are  decisive  of 
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this  case.  The  linal  judgmetit  states  tlie  case  as  "  J(jsliua 
Mitchain  atul  Joseph  ^Mitcham  ys.  John  Bledsoe,  and  James 
T.  Bhxisoe,  claiiriant."  The  recital  is,  "Came  tiie  parties, 
by  their  attorneys;  and  is'^ue  beinir  joined,  came  there- 
upon a  jury,"  kc.  The  verdict  was  in  favor  of  plaintilfsin 
execution,  assessing  the  value  of  the  ]>roperty  levied  on. 
The  judgment-entry  then  proceeds  to  i'ecite,  "that  Joshua 
Mitcliiiiii  and  Jos(>[>!i  ^fitcham  recovered,  before  Washing- 
ton Tcivloi'.  a  jusiice  of  the  peace  in  and  for  sai<l  county, 
on  the  J7lh  day  of  February,  1S-S7,  a  judgment  for  $-28  90, 
and  St  40  costs,  and  also  one,  on  the  same  day,  for  ^-^G  44, 
and  f-il  40  costs,  and  ex(H:ution  issued  and  was  levied,"  Szo. 
Now,  if  these  recitals  arc  ti'tie — and  we  must  so  regard 
th<'m — the  same  ])Iaintifls  recovered  two  judgments  against 
one  and  th(!  same  defendant,  executions  on  wijich  were 
levied  on  the  same  property,  and  a  single  claim  was  inter- 
posed. The  parties  then,  b}'  their  pleadings,  consolidated 
the  two  cat^.es,ar.d  went  to  trial  on  one  issue,  embracing 
the  two  case?.  This  l)eing  the  case,  and  no  f[uestion  being 
raised  h\  the  court  below  as  to  the  regvdarity  of  the  pro- 
ceedings, the  question  cannot,  for  the  first  time,  be  raised 
in  this  court,  that  there  sliould  have  been  two  issues,  two 
trials,  ami  tv.'o  judgments.  (Consensus  tollit  errorcm. 
Gagrr  <\  Gordon,  ;i9  Ala.  -J 44  ;  Bard  c.  3£cI)anicJ,  20  Ala, 
5'S2';  V((ii(/lian  (\  liobinson,  22  Ala. -310;  Hose  c.  Thomp- 
son, J  7  Ahi,  ()2S ;  LauipJc/j  v.  Jkavvrs,  26  Ala.  5^34. 

[2.]  If,  in  failing  to  render  judirnient  against  .John  ]]led- 
soe,  t!ie  other  sui'ety  on  the  appeal  bond,  the  circuit  court 
committed  a.ny  eri'or  of  which  the  present  appellants  can 
complain  (a  question  which  we  do  not  decide),  that  error 
was  purely  clerical,  and  could  have  been  amended  in  the 
court  below.  This  court  will  not  consider  of  such  error  in 
the  Ih'st  instance. — Grai/iici))i  c.  lloherds,  7  Ala.  710;  Savage 
r.  Walshc,  20  Ala.  b:3:i;  Hunt  i;  E limn,  32  Ah.  210; 
Shep.  Dip.  -572,  §  1  -32. 

If  the  circuit  court  rendered  judgment  against  the  surety, 
for  a  greater  sum  than  the  penaltyof  the  appeal  bond,  there 
is  nothing  in  this  record  which  enables  us  to  so  determine. 

Judirment  allirmed. 
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WPJOHT  vs.  WEIGHT. 

[bill  in  equity  by  PrKCHASER  FOR  ABATF.JIKXT  OF   PUKCHASK-MONEy.] 

].  Computation  of  <ntpr<;st  in  inaliinf/  alndcmcnt  of  jJUixJuisc-monc!/. — In 
making  an  abatement  of  the  pnrcliase-monoy,  where  the  several  notes 
fall  due  at  .<:liii\;rent  times,  and  do  not  bear  interest  until  after  matu- 
rity, it  is  a  i>roper  method  of  computing  interest,  to  divide  the 
amount  of  the  damages  by  the  number  of  notes,  and  to  allo'v  interest 
on  each  sum  from  the  time  the  notes  respectively  fell  due  ;  b^.it,  "where 
the  several  notes,  though  falling  due  at  difi'erent  times,  all  bear  inter- 
est from  a  given  day  before  maturity,  the  interest  on  the  damages 
should  be  computed  ii-oni  that  day,  and  not  from  thc-matuvity  of 
the  last  note. 

Appeal  from  the  Cliancery  Court  of  ^^facon. 
Heard  before  the  Hon.  J.uies  J3.  Claimy. 

The  bill  in  this  case  was  filed  by  Yiv^.  jlaiy  S.  "Wi-i-ht 
and  her  liusband,  Joseph  J.  Vv right,  against  Jolin  \Vriuht. ; 
nndsoiiglit  an  abatement  of  the  purciiase-moncy  of  a  tract 
of  land  sold  by  the  defendant  to  Mrs.  Mary  Wrigiit — 1st, 
on  account  of  the  defendant's  fraudtdent  misrepresentations 
as  to  the  location  of  tjie  southern  boundary-line  ;  and,  2d, 
on  account  of  an  actual  deficiency  in  the  quantity  of  land 
conveyed,  as  compared  with  tlie  recitals  of  the  deed.  Tiie 
contract  was  made  on  the  23d  December,  lS-")4.  The 
agreed  price  wa.s  87,o00,  payalde  in  tliree  equal  amujal  in- 
stallments, witli  interest  from  the  1st  January,  lS-3-J  ;  for 
which  the  complainants  executed  their  tliree  promissory 
notes — one  for  :^2,•;(J0,  payable  on  the  -Id  January,  1S5-'j  ; 
one  for  $2,7(i0,  payable  on  the  1st  January,  ISGG  ;  and 
(me  lor  S2,0U(),  payable  on  the  1st  January,  lS->7.  Two 
of  these  notes  were  discharged  at  maturity,  and  the  third 
was  outstanding  wjien  ihe  bill  was  filed.  The  defendant 
answered  ;  denying  the  charges  of  fraud  and  misrepresen- 
tuition  ;  and  insisting  that  there  was  no  deficiency  in  tlie 
quantity  of  land,  and  that  there  was  no  covenant,  express 
,7  implied,  as  to  quantity.     On  final  hearing,  on  pleadings 
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and  proof,  the  chancellor  lioM,  that  tlic  Ktatements  of  the 
defendant's  deed,  as  to  the  quantity  of  land  conveyed,  were 
mere  matter  of  description,  and  did  not  constitute  a  cove- 
nant as  to  quantity  ;  but  that  the  complainants  were  en- 
titled to  relief  on  account  of  the  defendant's  misrepresen- 
tations as  to  the  location  of  the  boundary-line,  although 
made  honestly  and  in  good  faith  ;  and  he  ordered  a  refer- 
ence to  the  master,  to  ascertain  tlie  amount  of  damages  to 
which  they  were  entitled  on  that  account.  The  complain- 
ants appealed  from  this  decree,  and  assigned  the  first  branch 
of  it  as  error  in  this  court ;  where  the  chancellor's  decree 
was  aflirmed,  as  to  that  matter,  at  the  January  term,  18-59. 
See  the  case  reported  in  34  Ala.  10-1,  The  master  having 
afterwards  reported,  that  '6'j2-5  was  the  amount  wliich  the 
complainants  were  entitled  to  have  dtMlucted  from  the  un- 
paid Jiote,  the  chancellor  enjoined  the  collection  of  that 
Sinn,  Vv-it!i  tlie  interest  thereon  from  the  f  st  January,  1S57, 
and  dissolved  the  injunction  as  to  the  residue  of  the  amount 
due  on  the  note.  Fi-om  this  decree  the  complainants  again 
appeal,  and  here  assign  the  same  as  error. 

GrxN  &  Stkaxge,  for  appellants. 
K.  S.  Graham,  contra. 

l\.  W.AVALKEIf,  J.— Tn  Stow  r.  Br,:prna;u  (2;)  Ala.  307,) 
it  ^^  as  held,  that  in  making  an  abatement  of  the  purchase- 
money,  it  is  a  proper  method  of  computing  interest,  to 
divide  the  innount  of  the  damages  by  the  number  of  notes 
originally  given  for  the  purchase-money,  and  to  allow  in- 
terest on  each  sum  fi'um  the  tiniv!  the  notes  respectively 
fell  due.  In  that  case,  the  notes  givoi  did  not  bear  inter- 
est beloi-e  their  maturity  ;  and  i\\o  rule  adopted  was  nn- 
doubiiully  the  correct  one,  and  should  govern  in  all  similar 
cases.  ])ut  in  the  present  case,  (treating  the  dilference  of 
tvv'o  days  l)et\veen  the  1st  and  3d  January,  1  SOo,  the  day 
of  the  maturity  of  the  first  note,  as  merely  nominal.)  all 
the  i:otes  were  made  to  bear  interest  from  the  1st  Jamiary, 
lS-3-3  ;  and  it  is  fair  that  the  interest  on  the  amount  which 
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the  complainant  was  entitled  to  have  deducted  fVoiii  the 
purchase-2noiiey^  should  be  computed  from  the  Sidnc  time. 
The  chancellor,  however,  allovv'ed  interest  on  the  deduction 
only  from  the  1st  January,  18-57,  v^'hieli  was  the  date  of 
the  liiaturity  of  the  last  note.     In  this  there  was  error. 

There  is  no  averment  in  the  bill  of  mistake,  as  to  the  use 
of  the  word  e/^/Zif,  instead  of  ei(fnf>j  ;  no  com^daint  of  dam- 
age, on  account  of  the  use  of  that  word  in  the  descri}>tiori 
of  the  land  ;  no  allegation  that  defendant  had  ever  been 
called  on  to  correct  the  mistake,  and  no  prayer  to  have  it 
corrected.  The  appellant  is,  thei'efore,  i:iot  in  a  situation 
to  cumplain  of  the  lailure  of  the  court  to  decree  the  cor- 
rection of  tliis  mistake.  There  is  nothing  in  the  other  as- 
siginnents  of  error. 

For  the  error  pointed  out.,  the  decree  must  be  reversed, 
and  a  decree  here  rendered,  the  s;niie  in  all  respects  as  the 
decree  in  the  court  below,  excej)t  that  the  injunction  simli 
extend  to  the  sum  of  $325,  with  interest  from  the  1st  Jan- 
uary, lS-5-3,  instead  of  tlie  1st  of  January,  lb-37  ;  this  de- 
cree to  take  effect  as  of  the  3d  May,  18-59.  Tiie  cosis  of 
the  appeal  must  be  equally  divided  between  the  appellants' 
and  ap]>ellee. 


BIVLNS  vs.  BllOWX. 

[AITF.AL    case   F>!<)M   JV.STICK'S   CUUKT.j 

1 .  ^hxle  nf  iittji/'arloiifi  u:if »€>*''■ — .\  witiie^^'^  ciniuot  be  ('ross-t'x.'iniincd  ahouf, 
ii'ich.'Nunt  iiiattcif^,  iiicicly  fur  I'm;  j)urpu.'<i^  nf  lit)  iii^-  a  int'ilicate  ti> 
iiiiprach  iiiiii. 

2.  FH'iiuj  iiilt'irof/xlorir.s  In  par!;/  ;  prif<i(>t<p(ioii  hi  funhrofjudfiDu  />i. — Wlieii 
a  ]>iu  ty  lilcs  iiitciro,i;:it(iiic.s  to  his  u(l\t'isai y,  (Codf,  \^  ".i:!:)!'.)  and  tho 
circuit  court  refuses  to  coiiipcl  an  answei-  to  them,  tlie  appeUate  court 
tk'ill  ]>re,suiue,  uidess  tlie  reeoid  repels  such  presuiuptiou,  tha.t  tho 
statutory  alUdavit  was  not  iiKule. 
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Appeal  from  the  Circuit  Court  of"  Jotiersori. 
Tried  Ijetbrc  the  Hon.  Wm.  S.  ]\Ii:dd. 

This  action  was  commenced  in  a  justice's  court,  and  was 
founded  on  certain  written  articles  of  agreement,  sigiicd 
by  the  defendant  and  several  other  persons,  in  the  following 
words;  "  Articles  of  agreement,  between  tlie  undersigned 
subscribers,  of  the  one  part,  and  John  II.  Brown,  teacher, 
of  the  other  part,  iv'dncsseih,  that  the  said  Brown  proposes 
to  teach  an  English  school  in  township  sixteen,  range  four, 
west,  Ibr  the  term  of  eight  months,  (five  days  in  each 
week,  and  four  weeks  to  each  month.)  and  will  teach  or- 
thography, reading,  writing,  arithmetic,  English  grammar, 
and  geography;  he  will  keep  good  order  in  Irs  school,  and 
make  u[)  all  lost  time  at  the  expiration  of  said  term  ;  for 
whicli  services,  we,  the  undersigned,  promise  to  pay  to  the 
said  Brown  the  sum  of  one  dollar  and  twenty-five  cents 
per  month,  per  scholar  by  us  sidjscribed,  to  be  due  and 
payable  at  the  ex[)iratiou  of  said  term.  The  school  will 
commence  on  Monday,  the  14th  ]\Iarch,  lS-30."  The  de- 
fendant's name  was  subscribed  for  two  scholars.  On  the 
trial  in  the  circuit  court,  the  defendant  pleaded  fraud,  and 
oion  est  factHiti  ;  and  issue  was  joined  on  these  pleas.  After 
the  plaintili'had  read  in  evidence  the  articles  of  agreement, 
us  the  bill  of  exceptions  states,  "he  introduced  a  witness  who 
testified,  that  he  and  plaintiff  were  together  at  defendant's 
house,  making  up  said  school;  and  that,  after  stating  their 
business,  defendant  authorized  plaintiff  to  sign  his  name 
t-o  said  articles,  for  two  scholars.  Defendant  then  cross- 
examined  said  witiiess,  who  would  not  say  that,  when  plain- 
tiff was  thus  authorized  to  siun  defendant's  name  to  said 
agreement,  '14th  ^larch'  was  inscrtiKl  in  it,  or  that  it 
was  ii;)t;  but  said  defendant  asked,  if  Samuel  Fields  had 
{>gT<'('d  to  it,  and,  on  being  informed  that  he  had,  said, 
*  Allen  would  not  care.'  (.Said  Fields  and  defendant's  son 
Allen  were  the  school  conunissioners  in  th.e  township.) 
Defendant  then  asked  X\\c  plaint Ijj  (?)  if  said  school  was  to 
.  be  i'vi^Q,  or  a  township  school,  or  if  he  and  the  plaintiff  did 
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not  SO  tell  the  defendant ;  to  which  the  witness  re])lied; 
that  lie  did  not.  Witness  was  then  asked,  what  was  said 
about  the  time  said  school  was  to  commence  ;  and  replied, 
that  it  was  said  the  school  aaus  to  conmieiice  the  last  of 
Febriiaiy,  or  the  first  of  March,  or  as  soon  as  the  school- 
house  was  coni}ileted.  Witness  was  then  asked,  with  the 
vie»v  and  sole  purpose  of  discrediting  him,  if,  on  tliar  day 
or  the  next,  whilst  in  company  with  plaintiif,  making  up 
said  school,  he  did  not  state  to  several  other  witnesses, 
(specifying  the  time  and  place,)  that  said  school  was  to  be 
a  free  school ;  to  which  question  the  plaintiff  objected. 
The  court  sustained  the  objection,  and  would  not  permit 
the  question  to  be  asked  -,  to  winch  the  defendant  excepted.'' 
The  defendant  liad  previously  fd^d  interrogatories  to  the 
plaintiff;  but  the  plaintiif  refused  to  answer  them,  aiul  the 
court  would  not  compel  him  to  answer  them  ;  and  to  this 
ruling  of  the  court  the  defendant  also  reserved  an  excep- 
tion. The  rulings  of  the  court  to  which,  as  above  s-rated, 
exceptions  wei'e  reserved,  are  now  assigned  as  error. 

W.  8.  Eauxest,  for  apspellant. 
Jxo.  C.  jMokkow,  contra. 

STONE,  J. — The  issue  in  this  c;isc  v\'as,  \\'haL:  wei'e  the 
terms  of  tlie  contract  betvv^een  Bivens  and  Brown  ''.  The 
sti[»ulations  of  another  contract,  between  Bi'ovv-n  and  some 
other  portion  of  his  school,  could  not  legitimately  shed  any 
light  on  the  question  in  issue  in  this  cause.  This  (jueslioii 
being  foreiun  from  tlu;  issue  before  tlu^  j"n?  it  was  not 
conipetent  to  contradict  what  the  witness  might  sa}'  in 
regard  to  it,  "  v/ith  tlu,' view  and  sole  ])iu'pose  of  discrcdit- 
uig  liini." — JU('J:lii  r.l>JaL€y,o'i  Ala.  Oiif  ;  Ortct  v.  Jttcctt, 
2'.}  Ala.(;(iL\ 

[2.]  .V  party  propounding  interrogatoi'ies  to  his  ad^•<>rsa- 
ry,  Uiust  make  "allldavit  that  the  answers  thereto  v;i!l  be 
material  testimony  "fen-  liim  in  the  cause." — Code,  '^^  L'-!:>0. 
Th(!  recoi'd  in  fhisca>c  docs  not  disclose  that  such  ailidavit 
was  made;  and  we  can  not  presume  its  existence,   to  put 
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the  circuit  court  iu  error.     Ileiico,    we    will   not  inquire 
whctlier  answers  to  the  interrogatories  would  or  Avould  not 
hHV(;  b(^cn  material. — School  Comin^r.^-  v.    Godwin,  ;30  Ala., 
24:2  ;  Humphrcyfi  v.  Bradford,  32  Ala.  500. 
Judgment  afUrmed. 


BILLINGSLEY'S  HEIK8  r.s.  BILLINGSLEY. 

[lui.L  IX  ix;('irY  rou  m:Koi::.iATiox  of  vkxdok'.s  dekd.] 

1.  ({fir  lo  (!i>  c'jinlij. — A  lull  for  tlie  rf;forni.".tioii  of  u  contract  so  far  par* 
tal^i's  of  tlio  nature!  of  a  hill  for  spociiic  perforniancc,  that  it  ro<jiiires 
an  ol'i'cr  hy  tlio  complainant,  in  lii.s  bill,  to  do  equity,  by  co;>!])lyinf'; 
■\vitli  all  the  s-tipnlation.s  of  the  contract  on  lii.s  part  to  bo  ptrtbiiiied  ; 
and  an  oiicr  topay  tliy  nni)aid  balance  of  the  purcliaye-nioncy,  -wlijch 
is  allrp'd  to  liave  been  a  specilicd  sum  ii*<;To.ss,  is  not  a  snflicient  offer 
to  do  eijuity,  Avlien  tlie  proof  shows  that  the  af;reiHl  price  •\vas  a  cer- 
tain Mini  p,er  acre,  ■which  anioTinted  in  tlie  aggregate  to  a  larger  sum 
than  Unit  specified  in  llic  bill. 

2.  Wlicf  (icj'iiitic  mail  he  .fct  up  In  amorer,  I'itJioKf  cro^n-lill. — I'ndei-a  T)ill 
for  the  reformation  of  a  con hact,  the  defer.se  may  be  set  iiii  in  tho 
ansu'cr, -without  tiling  a  cross-bill,  that  the  comphriaanrs  ur.'t j  to  do 
equity  is  insufiicient. 

3.  J'urhiiicf. — Where  a  i)nrchaser's  bill,  seeking  the  reformatio!!  of  hia 
vendor's  diMul  for  land,  alleges  that  the  land  was  bought  at  the  airgre- 
gab'  ])iice  of  s^y.dun  iu  gross,  while  tlie  proof  shows  that  the  ameed 
pri{'-  v.as  .sI5  per  acre,  a.nd  anuninted  in  tl:e  aggregate  to  moi-c  thau 
i;:o(V '''''. — llu!  variance  between  the  allegiviions  and  proof  is  fahil. 

Ai'PEAi.  from  the  Chancery  Court  of  Peny. 
Ileai-d  before  the  J  Ion.  James  B.  Clai;k. 

AV.u.  ]\[.  I>iJO(!KS,  for  appellants. 

J.  AV.  (rAUKOTT,  COilfrd. 

B..AV.  WALKEB,  J.— The  main  object  of  the  Inll  was, 
to  n^form  a  deed  of  conveyance  for  land,  so  as  to  inchido 
certain  lands  which,  by  mistake,  were  omitted  therefrom, 
and  to  exclude  certain  other  lands  which,  by  a  like  mistake, 
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were  included  therein.  Tlie  allegation  of  the  bill  is,  that 
the  deed,  as  execnted,  includes  the  west  half  of  the  north- 
west quarter,  and  the  south-west  quarter,  of  section  thlrtii- 
hvo,  in  township  nineteen,  range  seven,  wliich  was  not 
embraced  in  the  purchase,  and  was  inserted,  by  mistake,  in 
lieu  of  the  corresponding  portions  of  section  ticcnf/j-fico, 
in  the  same  township  and  range,  which  was  a  part  of  the 
tract  intended  to  he  conveyed  ;  and  it  is  also  alleged,  that 
the  west  half  of  the  north-east  quarter  of  section  twenty- 
eight  was  included  in  the  purchase,  but  was  left  out  of  the 
deed  bv  mistake.  Both  of  these  mistakes  are  admitted  by 
the  answer,  and  are  otherwise  full}'  proved. 

The  bill  iilleges,  also,  lliat  the  entire  tract  of  land  in- 
cluded in  tlie  purchase — that  which  was  intended  to  be 
embraced  in  the  deed,  and  the  quarter-section  for  which  the 
intestate  executed  only  his  title-hond — amounted  to  two 
thousand  and  fourteen  113-100  acres,  for  the  whole  of  which 
the  con:pi;iinant  was  to  pay  rhe  round  sum  of  o29,000  : 
that  a  partof  this  amount  was  to  be  paid  by  tlie  complain- 
ant in  diseha'-u-e  of  the  intestate's  lia1)ility  ior  the  said 
quai'ter-scction,  lor  whicli  a  title-bond  only  was  executed, 
becaiise  the  intestate  had  never  paid  any  part  of  the  pur- 
cliase-mouey  for  it,  and  the  balance  was  to  be  paid  to  the 
intestate  liimsolf  ;  and  that  the  amount  which  the  intestate 
owed  on  account  of  said  quarter-section,  and  which  th-e 
com[)lainant  thus  agreed  to  pay,  "  Vv-as  estimated,  accord- 
ini;:  to  his  best  recoTlection,  to  be  about  SG,00-3."  leaving  a 
balance  of  822,90-3  to  be  paid  to  the  intestate  himself. 
The  answer  admits,  that  the  complainant  purcliased  of  the 
inti.'srate  the  lands  speciiied  in  the  bill,  amountinu:  in  all  io 
two  thousand  and  fourteen  19-100  acres  ;  but  denies  the 
allegation  tlat  the  agreed  price  was  the  round  siun  of 
S29,000,  und  asserts  that  the  agreed  price  was  s|.3  |)er  acre, 
which  would  make  the  total  pundiase-money  S-)0,2L'2  -50, 
or  S1212  -30  more  than  the  sum  alleged  in  the  bill. 

The  [)roof  (dearly  shows,  that  the  land  was  s(jld  at  S15 
per  acre,  as  stated  in  the  answer,  and  not  Ibi'  the  I'ound 
sum   of  S29,000,  as  alle<red  in  the   bill.     EstimatiiJg  the 
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land  ut  SI -5  per  acre,  ami    bearing  in   miud    that  the   west 
half  of  tiie  north-east  (juarter  of  section  twenty-eight  was, 
by  mistake,  left  out  in  drawing  tlie  deed,  the  wliolo  trans- 
action is  exphiined.     Tims,  both  the  deed,  and  tht;  mortgage 
sliow,  that  the  parties,  by  mistake,  eupjiosed  tliat  tht;  land 
contained  but  seventeen liundred  and  seventy-three  :29-100 
acres  (exclusive  of  the  quarter-section  for  which  the  title- 
bond    was   given),  which,  at  Sl-5  per  acre,    would    come 
to  S2G,-j'J-3  4o ;  to  which  the  price  of  the  said    (juarter-. 
section  (S2100)  being  added,  makes  2S;99-3.    Jjut  the  corn- 
plaiiuuit  was  to  discharge  the  intestate's  liability  on  m-count 
of  said  (juarter-section,  and  was  to  execute  his  nots'S  to  the 
intestate  for  the  balance  of  the  purchase-money  ;   and  the 
intestate's   title-bond   for  said  quarter-section  sliov/s,  that 
the   amount  which  it  was   estimated  he  was  liable  to  pay 
therefor,  was  SO, QUO,  instead  of  $6,00-5.    Deducting  sG,000 
from  .^2S,90o  (which  wotdd  have  been  the  aggregate  [)rice 
of  all  tijc  land,  at  81-3    per  acre,  if  the  quantity  had  been 
wbat  wa.s  sup[)osed  by  the  paities  when  tlie  deed  was  exe- 
cutt  d),  haves   S2l*,99'5,  wliich  is  the  precise  sum  stated  in 
the    deed  and  mortgage,  and   foi'  which  the   com})lainant 
executed  his    notes  to    the   intestate.     Added  to  these  sig- 
nificaiit   cii'cumstances,  is  the   direct  and   untMpiivocal  evi- 
dence  of  several    witnesses,     who    prove   deliberate    and 
repeated  declarations  by  l)oth  jiartieS;  that  the  price  which 
the  c(.)m[ilainant  was  to  pay  for  the  land  w;is  >l-3  })er  acre. 
It  is  clear,  therefore,  that   the    complainant  was  to  pay, 
according  to  the  contract,  830,212,  and  not  merely  sl*9,000. 
Tiie  complainant  offered,  in  his  bill,  to  pay  "the  balance 
of    said    purchase-money  due  for  -said    lands ;"    meaning 
thereby,  as  the   chancellor   properly    ludd,  the    balance  of 
$29,000,  which   he   alleged  to   be  the  amount  of  the  ])ur- 
chase-Uioney  ;   and  the  decree  of  the  chancellor  was,  tliat, 
on    his   doing  so,  tlio   deed   should  be  so  refoi'med  as  to  in- 
clude  the   west   half  of  the  north-west  quarter  of  section 
ticc)t(i/-fir<j,  and  to  exclude  the  west  half  of  the  north-west 
quarter  of  section //(/r/_//-/^ro;  but,  as   to  t!ie  west    hall  of 
tlie  north-east  quarter  of  section  tu-eufi/-f if/Jif,  Ivi'z  iyat  of 
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the  deed  by  mistake,  be  refused  to  grant  any  relief,  on  tbe 
ground  that  there  was  no  offer  in  the  bill  to  pay  for  it.  It 
is  now  insisted,  that  the  bill  ought  to  have  been  dismissed — 
first,  because  the  complainant  did  not  oflcr  to  perform  his 
part  of  the  contract,  by  paying  the  balance  of  the  pur- 
chase-money which,  a^i'cording  to  the  evidence,  he  agreed 
to  pay  for  the  land  ;  and,  sccondhj,  because  there  is  a  fatal 
variance  between  the  allegations  andthe  proof,  in  reference 
to  the  tci"ms  of  the  contract  between  the  parties. 

[] .]  Waiving  these  questions  for  the  present,  we  tliink 
it  is  clear  that  the  decree  of  the  chancellor  cannot  be  sus- 
tained. The  maxim,  that  "  he  Vvdio  seeks  equity  must  do 
equity,''  lies  at  the  foundation  of  equity  jurisprudence.  It 
is  on  tliis  principle  that,  in  bills  for  the  specific  performance 
of  conti'acts,  the  complainant  is  required  to  show  that  he 
has  performed,  or  offered  to  perforin,  tlio  acts  which  formed 
the  consideration  of  tlie  undertaking  sought  to  be  enforced. 
BclJ  r.  Tliornpson,  34  Ala.  C)'-j('}.  The  same  rule  must  ap|)ly 
to  bills  for  the  reformation  of  contracts  ;  which  are  in  the 
nature  of  bills  for  specific  perform;ince,  for  they  s;>ek,  in 
eflect,  to  enforce  the  performance  of  that  wliich  the  parties 
bad  a<j;reod  should  be,  but  whic'i,  by  mistake,  vras  not 
done.  Ijv  the  aoreement  between  tliese  parties,  the  com- 
plainant  was  as  much  bound  to  pay  the  stipulated  pur- 
chase-money, as  the  defendant's  intestate  was  to  convey  the 
land  included  in  the^iurchase.  U})on  what  principle,  tlicn, 
can  a  court  of  equity  require  i\\yi  vendor  to  comply  \vith  his 
nndertaking,  (for  such  would  be  the  efi'ect  of  a  decree 
reforming  the  deed,)  without  compellina-  the  piu'chaser  to 
'do  ('f|!iiry,'  Ijy  paying  all  he  had  agreed  to  pay  for  the  land 
embraced  in  the  purchase.  The  chancellor  decreed,  that 
the  deed  shoidd  be  corrected,  b}'  includiuL''  one  of  the  two 
parcels  of  hind  whicli  were  left  out  by  mistake.  I>otii  mis- 
take-: were  prov(Ml,  one  as  fully  as  the  other.  On  tlie  proof, 
tiie  com|»hi!iiant  was  just  as  mucli  entitled  to  the  con-ection 
of  one  as  of  the  other;  and  we  know  of  no  principle 
which  wouhl  enable  a  court  to  select  between  the  two, 
and  to  decree  the  correction  of  one,  leavinu'  the  other  un- 
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touched.  The  puiclmse  was  of  tht;  tract  as  a  whole — not 
of  the  parcels  separately — at  $lo  per  acre.  For  aught 
that  we  can  tell,  the  vendor  might  not  hav(i  been  willing 
to  take  S1.-5  per  acre,  if  the  west  half  of  the  north-(!ast 
(jiiarter  of  section  twenty-eight  had  been  left  out  of  the 
trade;  or  he  might  not  have  been  willing  to  sell  at  all, 
unless  all  the  land  was  included  in  the  purchase. 

[•-\]  AVe  do  not  doubt,  that  the  defendant  may  insist  on 
the  complainant's  failure  to  pay,  or  ofler  to  pay,  tlie  \\"liole 
of  the  pmrhasc-money  according  to  agreem<nit,  by  way  of 
defensi!  in  his  answer,  without  iiling  a  ci'oss-bill.  lb;  seeks 
■uo  active  relief  agsiinst  the  complainant,  but  merely  de- 
mands that  the  latter  shall  be  re(piired  to  'do  e<juity,'  as  a 
condition  to  a  decree  in  his  favor  against  the  defendant. 
Jjradjord  i>.  Union  Uaiili  of  Tennessee,  13  Howard,  (U.  S.) 
57,  GO;  WiUlams  V.  Mitchell,  30  Ala.  299;  Masferson 
c.  Jl/isterson,  32  Ala.  439  ;  Wiliard's  Equity,  2S3  ;  ViijcliQ 
r.  Green,  11  Geo.  109. 

f3.]  I'esides  this,  we  think  there  was  a  fatal  variance 
between  the  alleiiations  and  the  evidence.  What  was  the 
contract  (between  the  parties,  as  to  the  price  to  be  paid  for 
the  land,  was  a  material  point  in  the  case.  The  complain- 
ant would,  or  would  not,  according  as  the  contract  \^'as  one 
way  or  tlie  other,  be  entitled  to  relief.  If  the  Lmd  v/as 
bought  fur  s29,000,  then  the  offer  made  in  the  hill  was 
sullioient;  but,  if  tlie  price  was  Slo  per  aci'e,  the  com- 
plainant was  bound  to  pay.S30,212,  and  his  oiler  was  in- 
suificient. — See  cases  cited  in  Shepherd's  Digest,  212,  §  o  ; 
FJaL-c  c.  Daif,  22   Ala.  132  ;   CrotJiers  v.  Lee,  29    Ala.  337. 

The  decree  is  reversed,  and  the  cruise  remanded. 
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WHITE  vs.  BKAXTLF.Y. 

rxKESPASs  ron  kilmncj  ixjg.] 

A.    JVlicn  action   Hex. — Treppa?'?  lies,  in  favor  of  the  o^vnpr,  r.u- Iriiliii^  » 
<l(),i;-,  ^\l.ich  was  at  tlie  time  iu  the  po^sossioii  of  a  third  person  undi.T 
.   a  loan. 

Appeal  from  the  Circuit  Court  of  Dallas. 
Tried  before  the  Hon.  Xat.  Cook. 

TiiLS  action  was  brought  by  tlie  appellant,  to  recover 
damages  for  killing  a  dog.  The  defendant  pleaded,  among 
other  tilings,  "that,  at  the  time  of  the  alleged  killing,  the 
dog  was  not  in  the  possession  of  the  plaintiff."  The  plaiii- 
tiff  demurred  to  this  plea,  but  Iris  demurrer  was  overruled; 
and  he  then  replied,  "that  said  dog,  when  he  was  killed 
by  said  defendant,  was  in  th.e  possession  of  one  Easco,  to 
whom  plaintiff  had  loaned  him,  and  who  held  possession  of 
him  under  said  loan."  The  defendant  tliereupon  moved  for 
judgment,  without  demurring,  or  rejoining  to  said  replica- 
tion ;  and  the  court  granted  his  motion,  and  rendered  judg- 
ment in  his  favor.  The  judgment  and  rulings  of  the  cir- 
cuit court  are  now  assigned  as  error. 

Geo.  "\Y.  Gayle,  for  the  appellant,  cifed  Story  on  Bail- 
ments, <5S  2-3S,  277  ;  9  Cowen,  6S7  ;  I  Chitty's  Pleadings, 
167;  1  Gushing,  536  ;  3  Day,  40S  ;  7  Term  B.  1-2;  Xcl- 
sour.  Jjondiimnf,  2<j  Ala.  '341  ;  II<dl  v.  Goodsou,  ^:i  Ala. 
277  ;  Tarhr  v.  3Iisr,  27  Ala.  4S0 ;  1  Saunders,  105. 

Jxo.  T.  ]\roi;GA\,  conira,  cited  4  Bla.  Com.  43(5  ;  S  Serg. 
&  B.  -j7I  ;  17  Barbour,  ri61  ;  14  Wemlel!,  42;  Davis 
V.  Younfj,  20  Ala.  1-3 J. 

A.  J.  WALKElx,  C.  S. — Dogs  are  animals  doinifa' 
naturcp ;  and  although  tliey  may  not  be,  in  the  estimation 
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of  tlie  common  law,  of  such  value  as  that  the  stealing  o{ 
them  amounts  to  larceny,  yet  an  actiqn  at  law  li«'.s  for  de- 
stroyiui^  them.  Then;  is  no  (listinctiioa.l)utween  them  and 
other  cluittiils,  as  to  tlio  possession  necessary  to  the  main- 
tenance of  an  action  of  trespass.  There  is  a  distinction  as 
to  animals /era'  nafurfn  ;  hut  doQs  are  not  aninuils /crr/^ 
nafKnc — 4  J^ilack.  Com.  2:3G  ;  Ireland  v.  Illfjf/his,  Cro.  Eliz. 
12-3;  Wrif/litv,  Iianiscot,  1  Saunders'' R.  10-3  ;  Tl/e  Case  of 
Surms,  7  Rep. -IS  ;  ParJcer  v.  Mise,  27  Ala.  4  SO.  It  fol- 
lows, that,  to  the  maintenance  of  this  action,  it  was  not 
requisite  that  the  plaintiff  should  have  had  actual  posses- 
sion of  the  (loo-.  ]f  he  was  the  owner  of  the  doii",  and  the 
dog  was  loaned  out  at  the  tiujc,  the  genei'al  property, 
^^'prlma  facie,  as  to  all  civil  purposes,  draws  to  it  the  pos- 
session." 

Reversed  and  remanded.^ 


JARMAN  1-5.  McMAIIOX'S  ADM'R. 

[aCTIOX   ox  lUIJ,    OF    KXCItANGK,    BY  ACCKl'TOIl   AGAINST    DKAV.'KH   AND 
KXDOltSKIIS.] 

].  Auuvjlmoit  of  complaint  vol  rcrimhJe  on  error,  nnlrns  cxccjifcd  (o. — Tho 
allowance  ol'  an  aiucudment  of  the  coniylaiiit  is  not  rcvisablc  on 
crroT'.  uiil('«!5  the  point  is  duly  roserved  l)y  bill  of  cxt('i)tioii.s  in  tlio 
])riiiiary  coUi  t- 

AiTEAL  from  the  Circuit  Court  of  Lawrence. 
Tried  before  the  Hon.  John  E.  Mooke. 

This  action  Wxas  brought  by  W.  L.  Lanier,  as  the  admin- 
istrator of  J.  J.  McMahon,  deceased,  against  J.  C.  Jarman 
and  others  ;  and  was  founded  on  a  bill  of  exchange,  which 
was  drawn  by  said  Jarman  on  said  ]\IcMahon,  endorsed  by 
the  other  defendants,  and  accepted  and  paid  by  saitl 
McMahon.     The  circuit  court   permitte<.l  the  plaintiff  to 
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amend  his  complaint,  "by  substituting  the  name  of  J.  C. 
Baker,  administrator,  as  plaintiff"  ;  and  the  allowance  of 
this  amendment,  to  which  no  exception  was  reserved,  is 
now  assio-ned  as  error. 

o 

J.  S.  Claek,  for  appellants. 

STONE,  J. — The  only  error  assigned  in  this  case,  relates 
to  the  question  of  the  amendment  of  parties.  No  excep- 
tion was  taken  to  the  action  of  the  circuit  court ;  and  this 
case  nnist  be  [ilhrmed,  on  the  authority  of  Stewart  v.  Goode^ 
29  Ala.  476. 


ADA]MS  vs.  McMICHAEL 

[DICilNUE   FOlI  !SLAVJ:.S.] 


i.  C'lft  of  tiJarcH  for  life,  wlllt  roUl  reiiuiindo'  vr(T,  in  (Icorr;}/!. — By  tho 
laws  of  (jeorj^ia,  as  proved  in  this  case,  wliere  tliere  is  a  parol  gil't  of 
slaves  for  lil'e,  -nsHii  void  reniaiiidcr  over,  tho  ahsohito  projtcrty  A-est.s 
ill  the  teuiaiit  for  life,  and  does  not  revert  ou  his  death  to  the  donor. 

Appeal  from  the  Circuit  Court  of  Butler. 
Tried  before  the  lion.  Nat.  Cook. 

Tins  action  was  brought  by  Shadrach  jMcMichael, 
against  tSamuel  Adams,  to  recover  the  possession  of  several 
slaves,  which  the  defendant  held  and  claimed  as  the  ndmin- 
istnitor  of  one  John  T.  Henderson,  deceased;  and  was  com- 
menced in  March,  1800,  after  the  decision  of  this  coiu-t  had 
been  made  in  the  case  of  Ifcndcrson  v.  Adams,  (3-3  Ala. 
723,)  in  which  the  title  to  the  same  slaves  was  involved. 
It  appeared  from  the  eviderun;  adduced  on  the  trial,  (all  of 
which  is  set  out  in  tlie  bill  of  exceptions,)  that  the  slaves, 
in  November,  18-32,  belonged  to  the  plaintiff,  and  were  in 
his  possession,  in  Jasper  county,  Georgia,  where  he  resided; 
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that  ]\Irs.  Lucinda  Henderson,  who  was  the  wife  of  the  def- 
fendaiit's  intestate,  and  a  daughter  of  the  plaintiff,  was  at 
that  time,  with  her  said  husband,  at  the  plaintiff  's  hou^ 
on  a  visit ;  that  the  plaintiff  -called  up  the  slaves,  and  said 
to  Mrs.  Henderson,  in  the  presence  of  her  husband,  ^'I  give 
you  these  negroes  for  your  life,  and  rtt  your  death  to  your 
children,  except  Louisa,  who  is  to  go  to  Sliadiach  Hender- 
son," and, at  the  same  time,  delivered  the  slaves  to  her;  tiiat 
the  slaves  were  soon  aiterwards  brought  by  ^Mr.  and  Mrs. 
Henderson,  on  their  return,  to  this  State,  and  continued  in 
their  possession  until  the  death  of  said  Henderson,  when 
they  passed  into  the  possession  of  the  defendant,  as  his  ad- 
ministrator ;  and  that  Mrs.  Henderson  survived  her  hus- 
band a  few  months,  but  died  before  the  commencement  of 
this  suit.  Each  party  read  in  evidence  several  decisions  of 
the  supreme  court  of  Georgia,  which  are  cited  in  the  briefs 
of  their  respective  counsel-,  audit  was  agreed,  that  these 
decisions  might  be  read  in  this  court,  as  a  part  of  the  bill 
of  eciceptions.  "On  this  proof,  the  court  charged  the  jury, 
that,  if  they  believed  the  evidence,  the  plaintiff  was  en- 
tith3d  to  recoviBr";  to  which  charge  the  defendant  excepted, 
and  which  he  now  jjssfgns  as  error. 

Adams  &  Herbert,  for  the  appellant,  cited  Yarboroujli 
n.  West,  10  Geo.  471;  Kirkpatricl:  v.  Davidson,  2  KcWy, 
297  ;  JMaxwell  v.  Harrison,  8  Geo.  61  -;  Duncan  v.  B)-yant, 
10  Geo. ;  Carr  v.  Green,  2  McCord,  75  ;  Hinson  v.  Ficlctt, 
1  Hill's  Ch.  35. 

Wati'S,  Judge  &  Jackso^',  contra,  cited  Keyes  on  Chat- 
tels, ^<^  276,  278,  279,  280,  281  ;  Birthright  v.  Hare, 
3  Munford,  536  ;  Booth  v.  Terrell,  16  Geo.  20. 

R.  W.  WALKER,  J. — It  was  decided  by  this  court,  at 
the  term  before  tlie  last,  in  a  case  brought  by  the  children 
of  Mrs.  Henderson  to  recover  these  slaves,  that  the  remain- 
der to  them  was,  according  to  the  law  of  Georgia,  void. 
Adams  v.  Henderson,  35  Ala.  723.  The  question  now  pre* 
28 
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sented  is,  did  these  slaves  revert  to  the  donor,  on  the  death 
of  his  daughter,  Mrs.  Henderson  ? 

Jf  we  vrere  at  liberty  to  decide  this  question  according  to 
our  own  convictions  of  what  the  law  should  be,  we  might, 
perhaps,  hold  that,  the  remainder  which  the  donor  sought 
to  create  being  void  ah  initio,  the  slaves  reverted  to  him  by 
operation  of  law-  Keyes,  in  his  w^rk  on  Clwttels,  lays 
down  the  doctrine,  that  quasi  reversions  of  chattels  per- 
sonal exist  in  all  cases,  both  at  law  and  in  equity,  in  which 
partial  interests  alone  are  created  in  them  ;  and  in  all  cases 
in  which  partial  interests  are  created,  with  limitations  over 
which  fail  to  take  effect,  or  which  are  void  ah  initio,  or 
which  subsequently  become  void.  And  he  says,  that  the 
operation  of  this  rule  is  not  prevented  by:  the  fact,  that 
there  is  a  manifest  intention  on  the  part  of  the  donor  to 
dispose  of  the  whole  interest ;  unless,  indeed,  the  condi- 
tional limitations  which  are  originally  void,  or  fail  to  take 
effect,  are  engrattcd  upon  interests  in  the  first  takers,  which, 
in  the  absence  of  such  conditional  limitations,  would  be 
held  to  be  absolute  interests. — Keyes  on  Chatt.  §§  275-6, 
2S0-1.  This  opinion  seems  to  be  sustained  by  adjudged 
cases,  both  in  England  and  the  United  States. — Brown 
V.  Kelscij,  2.  Gushing,  243  ;  CressiceU  v.  Emherson,  6  Ired. 
Eq.  151  ;  James  v.  Masters,  3  Murphy,  HO;  Green  v.Ward, 
1  Russ.  262  5  Anclree  v.  Ward,  ih.  260.  See,  also,  Geiger 
V.  Broivn,  4  McCord,  427-S. 

On  the  other  hand,  respectable  authorities  maintain  the 
proposition,  that  where  the  donor  of  a  chattel  manifests  an 
intention  to  part  with  his  whole  interest,  if  the  limitation 
over  is  either  original!}^  void,  or  incapable  of  vesting  when 
the  contingency  happens,  the  whole  interest  vests  in  the 
first  taker. — Powell  v.  Brown,  1  Bailey,  100  ;  Harris  v. 
McLaran,  30  Miss.  533,  (570,  573.). 

But  we  are  not  at  liberty,  in  the  present  case,  to  inquire 
which  of  these  rules  is  beat  supported  by  reason  and  good 
sense.  The  gift  was  made  in  Georgia,  and  the  rights  of 
the  parties  to  this  controversy  must  be  determined  by  the 
law  of  that  State. 
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In  Yarborough  i\  West,  (10  Geo.  471,)  it  a[»peare(l  that 
Jolin  Wingo  had  made  a  parol  gift  of  a  slave  to  his  daugh- 
ter, Jincy  West,  during  her  life,  with  remainder  to  her  chil- 
dren ;  and  that  after  the  death  of  Jiiicy  West,  her  hus- 
band, John  West,  promised  the  donor,  Wingo,  that  ho  would 
hold  the  slave  in  trust  for  her  children.  West  afterwards 
sold  the  slave,  and  the  children  filed  a  bill  in  equity  against 
him,  to  recover  the  value  of  the  property.  The  court  held, 
that  the  parol  remainder  to  the  children  was  void  ;  and,  in 
answer  to  the  argument,  that  they  were  entitled  to  recover 
upon  the  promise  wluch  John  West  made  after  the  death 
of  his  wife,  used  this  language  :  "But  it  is  further  insisted, 
that  notwithstanding  this  limitation  over  to  the  children  of 
Jincy  West,  i)y  the  parol  gift  of  John  Wingo,  may  be  void 
as  to  them  ;  yet  it  is  alleged,  that  after  the  death  of  Jincy 
West,  Jolm  West,  her  husband,  most  faithfully  promised 
John  Wingo,  (who  demanded  the  possession  of  the  slave 
Peter,  for  the  children  of  his  daughter  Jincy,  by  virtue  of 
said  gift,)  that  he  "would  hold  and  manage  the  said  boy 
Peter  in  trust  for  the  benefit  and  use  of  the  said  children. 
By  the  parol  gift,  the  title  to  the  slave  Peter  vested  in  Jincy 
West,  the  wife  of  John  West,  and,  consequently,  became 
the  property  of  her  Imsband,  by  virtue  of  his  marital  rights; 
the  gift  being  by  parol,  no  interest  in  the  slave  Peter  vested 
in  the  children,  who  were  the  persons  to  take  in  remainder 
under  that  parol  gift.  Supposing  John  West  to  have  been 
fully  cognizant  of  his  legal  rights  at  the  time  of  the  alleged 
promise  made  by  him  to  John  Wingo,  in  regard  to  the  slave 
Peter,  yet  there  was  no  consideration  to  support  the 
promise  ;  the  title  to  the  properly  was  already  vested  in  him 
by  laWf  and  was  not  at  that  time  either  in  John  Wingo,  or  the 
children,  according  to  the  judgment  of  the  court  in  KirTc- 
patrick  V.  Davidson.  In  order  to  raise  a  trust  by  the  agree- 
ment of  a  party,  which  a  court  of  equity  will  execute,  it 
must  be  founded  on  some  meritorious  or  some  valuable 
consideration.— 2  Story's  Eq.  235,  "^  973.  The  only  con- 
sideration which  we  can  discover,  to  support  the  alleged 
, promise  or  agreement,  is,  that  West  should  have  the  privi- 
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lege  of  retaining  the  possession  of  his  own  property." 
Accepting  this  decision  as  a  correct  exposition  of  the  rule 
of  law  which  prevails  in  Georgia,  we  must  hold,  that  the 
cftect  of  the  gift  which  was  made  in  this  case  was  to  vest 
the  absolute  interest  in  the  slaves  in  Lucinda  Henderson ; 
and  that,  by  virtue  of  his  marital  rights,  they  became  the 
property  of  her  husband,  and  did  not,  on  her  death,  revert 
to  the  donor. 
•Judgment  reversed,  and  cause  remanded. 


CUNNINGIIA]\r  vs.  BRAGG  &  CO. 

■[action  ox  promissoky  note,  by  payee  agaixst  jiaker.] 

1.  Autlwrity  of  2)artncr,  after  dissolution  of  parf)nr>ihij),  to  ejnceutc  note  in 
.parttierdhip  vame. — A  promissory  note,  executed  by  one  partner,  after 
the  dissolution  of  the  partnership,  in  tlie  jiartnershi])  name,  is  not  bind- 
ing on  the  other  partners,  though  given  for  a  debt  due  from  the  tirm 
at  the  time  of  its  dissolution. 

Appeal  from  the  Circuit  Court  of  Macon. 
Tried  before  the  Hon.  Egbert  BouCxIIERty. 

This  action  was  brought  by  A.  G.  Bragg  &  Co.,  against 
William  R.  Cunningham;  and  was  founded  on  a  promis- 
sory note  for  $203  25,  executed  by  Cunningham  &  Cole, 
dated  the  8th  IMay,  185G',  and  payable  five  months  after 
date,  to  the  order  of  plaintitls.  The  only  plea  was  non 
est  factum,  duly  verified  by  affidavit.  "  On  the  trial,"  as  the 
bill  of  exceptions  states,  "it  was  in  proof,  that  the  defendant 
and  one  Cole  Jiad  been  partners  in  the  drug  business,  in 
the  city  of  IMoutgomery;  that  while  they  were  thus  part^ 
ners,  plaintilft?,  by  their  age»nt,  deposited  with  them,  for 
sale,  drugs  and  medicines  to  rhe  amount  of  $203  2-'5  ;  that 
it  was  agreed  between  them  and  plaintiff's  said  agent,  at 
tlietijUie  said  drugs  and  medicines  were  thus  lefi  with  them, 
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that  they  might  sell  the  same  at  what  price  they  pleased, 
but  were  to  account  to  plaintiffs  at  the  price  agreed  on,  and 
that  plaintiffs  were  to  take  back  such  part  of  said  drugs 
and  medicines  as  said  Cunningham  &  Cole  might  be  un- 
able to  sell ;  that  said  partnership  was  dissolved  about  the 
1st  of  January,  1S55  ;  and  that  said  Cole  afterwards  exe- 
cuted and  delivered  to  plaintiffs  the  note  sued  on.  It  was 
eonceded,  that  said  note  was  given,  in  settlement  of  the 
said  contract  for  the  sale  of  said  drugs  and  medicines.  This 
being  all  the  evidence,  the  court  charged  the  jury,  that,  if 
they  believed  the  evidence,  they  must  find  for  the  plaintiffs, 
for  the  amount  of  principal  and  interest  due  on  the  note ; 
to  which  charge  the  defendant  excepted,"  and"  which  he 
now  assio-ns  as  eiTor. 

Clopton  &  LiGOX,  for  appellants. 

STONE,  J. — The  ruling  of  the  circuit  court  in  this  case 
ean  not  be  supported.  After  the  dissolution  of  the  firm, 
the  one  partner  had  no  authority  to  bind  the  other  by  any 
new  contract  he  might  enter  into*  The  note  wiiich  Mr. 
Cole  executed  was  the  evidence  of  a  debt,  an  admission 
that  the  sum  therein  mentioned  was  due  to  Messrs.  Braa^g 
&f  Co.  He  had  no  authority  to  bind  Mr.  Cunningham -by 
his  admissions.  The  proof,  as  recited  in  the  record,  did  not 
authorize  a  recovery  against  the  present  appellant,  on  the 
note.  A  recovery  on  the  original  contract,  if  proved,  may 
probably  be  had  on  a  proper  count. — Lang  v.  Waring, 
17  Ala.  145,  157,  and  authorities  :  Coll.  on  Partnership,  by 
Perkins,  §  540,  and  note;  ih.  "§i. 546;  Ferine  v.  Kecne, 
1,9  ]\Iaine,  355  ;  Bowman  v.  JBlodgett,  2  Mete.  308  ;  Edgar 
V.  CooJc,  4  Ala.  5SS  ;  Lee  v.  Founkiin  &  Freeman,  10  Ala. 
755. 

Reversed  and  remanded. 
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THOMPSON  vs.  BELL. 
[action  on  note  givkn  for  purchase-money  of  land. I 

1.  Admissibility  of  parol  evidence  in  cases  &f  fraud. — "Where  the  vendor'-s 
title-bond  contains  no  covenant  as  to  the  qnantity  of  the  land  sold, 
parol  evidence  is  admissible  for  the  purchaser,  at  law,  to  show  fraud- 
ulent representations  by  the  vendor  as  to  the  quantity. 

t.  Measure  of  damages  to  purchaser  on  aceount  of  vendor's  misrepresenta- 
tions as  to  quantify  of  land.—In  ascertaining  the  damages  which  th& 
purchaser  is  entitled  to  recover,  on  account  of  his  vendor's  misrepre- 
sentations as  to  the  quantity  or  quality  of  the  laud,  the  stipulated 
price  is  uot  conclusive  evidence  of  value  i  where  the  misrepresenta- 
tion is  as  to  the  number  of  acres  in  a  particular  parcel  of  the  tract,  the 
proper  mode  of  computing  the  damages  is,  to  multiply  the  average 
value  (not  of  the  entire  tract,  but)  of  the  particuhu'  parcel  per  acre,  by 
the  dili'ercnce  betweeu  the  uumber  of  acres  which  it  actually  cou- 
taiued  and  the  number  which  it  was  represented  to  contain. 

3.  Presumption  of  injury  from  e/Tor.~ Where  the  circuit  court,  in  iiistruct- 
iug  the  jury  as  to  the  measure  of  damages  accruing  to  the  i)urcliaser, 
on  account  of  his  A'eudor's  misrepresentations  as  to  the  quantity  of 
land  contained  iu  a  particular  parcel  of  the  tract  sold,  lays  down  an 
erroneous  rule,  which  would  not  give  damages  enough,  unless  the 
average  value  of  the  particular  parcel  was  no  greater  than  the  average 
value  of  the  residue  of  the  tract ;  and  the  record  does  not  show  that 
Buch  was  the  fact,  the  appellate  cannot  say  that  the  error  worked  no 
injury  to  the  vendor,  and  therefore  refuse  .to  reverse  at  his  instance. 

Appeal  from  the  Circuit  Court  of  Calhoun. 
Tried  before  the  Hon.  John  Gill  Siiortee. 

Tins  action  was  brought  by  Robert  Tiiorapson,  against 
William  M.  Bell,  to  recover  the  balance  due  on  a  ju-omis- 
8ory  note,  dated  the  27th  Sei)tember,  tSo4,  and  payable 
on  the  1st  July,  185G.  The  defendant  pleaded,  "in  short 
by  consent,  ]st,  payment  ;  2d,  set-off;  and,  3d,  Iraud  in 
the  representation  as  to  the  quantity  of  land  sold."  On 
the  trial,  as  the  bill  of  exceptions  shows,  after  the  plaintiff 
had  read  in  evidence  the  note  on  which  the  suit  was  found- 
ed, the  deCendtint  proved,  that  said  note  was  given  for  a 
part  of  the  purchase-money  of  a  tiact  of  land  which  he 
had  bought  from  the  plaintiff;  and  read  to  the  jury,  after 
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proving  its  execution,  the  plaintiff's  title-bond  for  the  land, 
in  which  the  purchase-money  was  stated  ro  be  the  aggre- 
gate sum  of  $6,000,  and  the  lands  were   thus  described  : 
*'The  south  half  of  section  twenty-eight,  township  sixteen-, 
range  ten,  east,   in  the  Coosa  land-district,  all  that  part 
lying  and  being  on  the  west  side  of  the  Tallapoosa  river, 
(the  river  to  be  the  line,)    containing  two  hundred  acres, 
more  or  less ;  also,   the  north-east  half  of  the  north-west 
quarter  of  section  twenty-nine,  township  sixteen,  range 
ten  ;  also,  the  north-east  quarter  of  the  south-east  quarter 
of    section   twenty-nine,    township   sixteen,    range   ten." 
"Under  the  plea  of  fraud,  the  defendant  proposed  to  prove, 
by  one  McDaniel,  that  he,  as  the  agent  of  the  defendant, 
purchased  said  lands   for  him,  from  the  plaintiff;  and  that 
the  plaintiff  stated,   during  the  negotiation  of  the  trade, 
that  the  south  half  of  section  twenty-eight  contained  two 
hundred  acres  of  bottom  land  on  the  west  side  of  the  Talla- 
poosa river — that  there  was  no  mistake  in  this — that  it  had 
been  surveyed,  and  its  contents  certified,  by  John  Lindsay, 
the  county  surveyor  of  Calhoun  county,  and  a  diagram  and 
certificate  of  its  contents  had  becD  recorded  at  Jacksonville. 
The  witness  stated,  also,  that  he  was  particular  in  reference 
to  the  quantity  of  the  bottom  land,  because  the  defendant 
had  instructed  him,   if  there  were  two   hundred   acres  of 
bottom  land  on  the  eaid  half-section  west  of  the  Tallapoosa 
river,  to  give  $6,000   for  the  tract.     To   this  evidence  the 
plaintiff  objected  ;  the  court   overruled  his  objection,  and 
allowed  the  witness  to  testify  to   the  facts  above  stated; 
and  the  plaintiff  excepted.     Under  the  same  plea,  the  court 
allowed  the  defendant  to  prove,   by  the  same  witness,  that 
he  bargained   for,    and  the  plaintiff  sold  to  the  defendant, 
all  of  the  south  half  of  said  section  twenty-eight  west  of 
the  Tallapoosa  river^  and  to  the  admiseib^of  this  evidence 
the  plaintiff  also  excepted.     Said  witness  having  stated,  on 
cross-examination,  that  he  was  acquainted   with  the  land, 
the  plaintiff  asked  him,  if  the  land  included  in  the  bound- 
aries specified  in  said  title-bond  was  not  worth  86,000  at 
-the  time  of  the  sale  ;  to  which  question  the  defendant  ob- 
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jectecl,  and  the  court  svistained  his  objection  ;  to  which  the 
plaintiff  excepted."  The  phiintiff  also  reserved  several 
other  exceptions  to  the  nilings  of  the  court  on  tha 
evidence. 

"The  court  charged  the  jury,  that  if  they  believed,  from 
the  evidence,  that  the  plaintiff  repr^^sented  to  the  defend- 
ant's agent,  at  the  time  of  the  negotiation  of  the  trade* 
that  the  south  half  of  section  tweoty-eight,  west  of  the 
river,  contained  two  hundred  acres,  when  in  fact  it  con- 
tained less  than  that  quantity,  anil  that  the  purchaser  was 
deceived  and  misled  by  such  representation,  then  they,  must 
ascertain  the  deficiency  in  the  quantity  of  the  land,  and 
the  quantity  actually  sold  and  purchased,  and  the  average 
price  per  acre  at  which  it  was  sold,  and  must  then  multi- 
ply the  quantity  of  acres  in  which  said  land  was  deficient, 
by  said  average  price  per  acre  ;  and  that  the  sum  thus  pro- 
duced would  be  the  amount  which  the  defendant  would  be 
entitled  to  reduce  the  purchase-money  of  said  land.  The 
plaintiff  excepted  to  this  charge,  and  requested  the  court  to 
instruct  the  jury,  that  if  they  believed,  from  tlie  evidence, 
that  the  quantity  of  land  included  in  the  boundaries,  as 
set  out  in. said  title-bond,  was  worth,  at  the  time  of  the 
aale,  as  much  as  the  defendant  agreed  to  give  for  the  land, 
then  they  could  not  reduce  the  amount  of  the  plaintiff's 
recovery  on.  the  note,  notwithstanding  there  might  be  a 
deficiency  in  the  quantity  of  the  land  ;  which  charge  the 
court  refused  to  give,  and  the  plaintiff  excepted." 

The  rulings  of  the  court  on  the  evidence,  the  charge 
gjven,  and  the  refusal  of  the  charge  aske:!,  are  assigned  as 
ei"roi-. 

IIeflin  &  Fqkndy,  for  appellant* — 1.  The  court  erred 
iu  admitting  jlarol  evidence  of  the  plaintiff's  representa- 
tions, made  during  the  negotiation  of  the  contract,  as  to 
the  quantity  of  land  in  the  south  half  of  section  twenty- 
eight.  The  title-bond  is  perfect,  and  free  from  ambiguity  ; 
and  parol  evidence  could  not  be  received,  to  change  its  legal 
effect,— Tt'cs^    v.   Kelly,    19    Ala.   .3o3 ;    Gray     v.    Gray, 
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2^  AUi.  233  ;  Walker  v.  (jlay,  21  Ala.  797  ;  Loru/  v,  Davis, 

18  Ala.  801.  The  evidence  did  not  establish  fraudj,  but 
simply  a  mistake,  on  tlie  part  of  the  vendor  ;  and  chancery 
alone  can  give  relief  against  mistakes  in  a  written  instru- 
ment.—  WaddeU  v.  GJassdl,  IS  Ala.  5G1  ;  G(ujlc  v.  Hudson, 
10  Ala.  IIG  ;  LarJdns  v.  Biddle,  21  Ala.  252.  The  words 
"more  or  less",  following  the  description  of  the  hind  in  the 
title-bond,  are  not  a  covenant  as  to  quantity.: — 1.  Aja.  '320, 
419  ;  1.9  Ala.  680. 

2.  The  plaintiff  ought  to  have  been  allowed  to  ask.  the 
defendant's  witness,  on  cross-examination,  if  tlie  land  actu- 
ally within  the  boundaries  was  not  worth  as  mucli  as  the 
defendant  gave  for  it;,  since,  if  that  was  the  fact,  the  de- 
fendant had  sustained  no  damage. — Pritchett  v.  Manree, 
IG  Ala.  7S-5.  \ 

o.  The  charge  of  the  court  laid  down  an  erroneous  rule 

for  the  ascertainment  of  the  defendant's  damages. — Ilogan 

r.  TJiorinfjiun,.  8   Porter,   430  ;  PinJcston  v.   lla'tc,   9  Ala. 

25G  ;  Marsliall  v.  Wood,  IG  Ala.  812  ;  Whiteside  v.  Jennings, 

19  Ala.  790  ;  Gihhs  v,  Jcmison,  12  Ala.  820  ;  Willis  v. 
JDudley,  10  Ala.  938  ;  Korneyaij  v.  White,  10  Ala.  255; 
Worthy,  Brown  d'  Co.  v.  Patterson,  20  Ala.  172  ;  Marshall 
V.  Gantt,  15  Ala.  GSG  ;  Stoudenmeier  v.  Willi arnson,  29  Ala. 
558.  Moreover,  it  invaded,  the  province  of  the  jury, 
in  assuming  the  question  of  intention. 

4.  Tlie  char<i;e  asked  ouiilit  to  have  been  eiven. 

G.  C.  WiiATLEY,  contra. — 1.  The  parol  evidence  was 
offered  under  tlie  plea  of  fraud,  and  was  clearly  competent 
lio  sustain  that  plea. — IJixon  v.  Barclay,  22  Ala.  370 ; 
Pivcs  V.  Plank  Pond  Co.,  30  Ala.  92  ;  17  Geo.  513. 

2.  The  question  propounded  to  the  defendant's,  witness 
on  cross-examination,  if  allowed,  would  establish  an  incor- 
rect measure  of  dum;iges. — Foster  v.  Pogcrs,  '21  Ala.  G02  ; 
Marquis  V.  Gibson,  29^  Ala.  GGS.  The  same  authorities 
sihow,  that  there  is  no.  error  in  the  refusal  of  the  cliarge 
asked. 

3.  The  charge  of  the  court,  as  to  the  measure  of  dam- 
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ages,  is  sustained  by  Stoiv  v.  Boseman,  29  Ala.  397.  If 
erroneous,  the  error  worked  no  injury  to  the  appellant; 
since  the  bottom  land,  which  constituted  the  principal 
inducement  to  the  purchase,  was  of  greater  value  than  the 
residue  of  the  tract. 

A.  J.  WALKER,  C.  J.— It  was  permissible  for  the  de- 
fendant to  prove.the  plaintiff's  misrepresentation  as  to  the 
quantity  of  the  half-section  west  of  the  Tallapoosa  river. 
It  is  true  that  the  bond  for  titles  shows  upon  its  face  that 
there  was  no  covenant  as  to  the  quantity  ;  but  the  rule 
which  forbids  that  a  written  contract  should  be  varied  by 
parol  evidence,  has  never  been  understood  to  exclude  parol 
proof  of  fraudulent  representation  as  to  a  material  matter 
not  covered  by  the  stipulations  of  the  v/ritten  contract. 
There  was,  therefore,  no  error  in  admitting  the  evidence  of 
the  misrepresentation  as  to  quantity. — Pierce  v.  Wilson, 
24  Ala.  '59G ;  Dixon  v.  Barclay,  22  Ahi.  370  ;  CoivJcs  v. 
Townsend  (0  MiUiJcen,  81  Ala.  134  ;  WculdeU  v.  Glassell, 
IS  Ala.  o(31  ;  Hair  v.  La  Brousc,  10  ih.  5-54  ;  Litchjicid  v. 
Falconer,  2  Ala.  5S0  ;  Paysant  v.  Ware  cf-  Barringer, 
1  Ala.  IGG  ;  j\[ead  v.  Sieger,  5  Porter,  50-5;  Cozzcns  v. 
Whittalrr,  3  St.  &  P.  326. 

[2.]  Tlie  measure  of  damages  accruing  to  the  purchaser 
of  land,  in  consequence  of  a  misrepresentation,  is  the 
excess  of  tlie  value  which  it  would  have  had,  if  it  had  cor- 
responded witli  the  representation,  above  the  value  which  it 
actually  had ;  and  the  authorities  say,  that  the  price  at 
which  the  purchase  was  made,  is  evidence  of  value.  But 
those  autlioi'ities  do  not  mean,  that  the  stipulated  price  is 
conclusive  evidence  of  value.  To  make  tjio  price  paid,  or 
agreed  to  l)e  paid,  the  unbending  test  of  the  value  upon 
the  supposition  of  the  truth  of  the  representation,  would 
deprive  the  purchaser  of  the  benefit  of  his  bargain  ;  while 
it  is  well  esta])lished,  that  the  parties  to  a  contract,  free 
from  fraud,  or  other  legal  objection,  are  entitled  to  all  ad- 
vantages which  tliey  may  respectively  obtain  by  it. — Slow 
V.  Baseman,  29  Ala.,  and   cases   there  referred  to. 
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Where  the  misrepresentation  is  as  to  the  quality,  the 
damages  arc  readily  ascertained,  by  inquiring  what  wouM 
have  been  the  value,  if  there  had  been  a  corres[)ondence  in 
quality  with  the  representation,  and  what  is  the  actual  value. 
But,  where  the  false  representation  is  as  to  the  quantity 
contained  within  given  boundaries,  it  is  obviously  proper 
that  the  law  should  supply  some  farther  aid  for  the  ascer- 
tainment-Jof  damages.  A  witness  could  not  answer  what 
the  value  would  have  been,  if  there  had  been  the  number 
of  acres  represented  ;  for  that  would  require  the  ascertain- 
ment of  the  value  of  the  deficient  quantity,  which  having 
no  actual  existence,  and  therefore  of  no  assignable  quality 
or  defined  location,  could  not  be  tested  in  reference  to  its 
value  by  the  judgment  of  an  expert.  Hence  it  was  that, 
in  the  case  of  Stoiv  v.  Bozeman,  (29  Ala.  397,)  where  there 
was  a  mere  diflerence  between  the  actual  and  the  repre- 
sented quantity,  this  court  laid  dov/n  a  rule  to  guide  in  the 
ascertainment  of  the  excess  of  the  value,  if  tlu*  representa- 
tion had  been  true,  above  the  real  value.  That  rule  was, 
to  ascertain  the  average  value  per  acre  of  the  tract,  and 
multiply  that  by  the  number  of  acres  in  the  deliciency. 
KelJij  r.  Allen,  34  Ala.  603  ;  WilUayns  v.  Mitchdl,  30  ib.  299. 
In  nothing  said  in  Stoiv  v.  Boscman  is  it  intimated,  that  the 
price  paid  is  the  controlling  standard  of  value. 

The  misrepresentation  in  this  case  was  not  as  to  the 
quantity  in  the  aggregate  of  the  land  sold,  but  as  to  the 
quantiL}/  in  a  distinguishable  pai'cel  of  the  land  sold,  de- 
scribed as  so  much  of  the  south  half  of  a  particular  section 
as  lay  west  of  the  Tallapoosa  river.  The  injury  done  to 
the  pun-haser  by  the  misrepresentation,  was  not  that  the 
entire  tract  did  not  contain  the  number  of  acres  repre- 
sented, but  that  there  was  a  deficiency  in  the  quantity  of 
the  particular  parcel.  It  may  be  that  the  averagt?  value  of 
the  particular  parcel  is  altogether  different  from  the  aver- 
age value  of  the  entire  tract.  It  may  be  that,  in  conse- 
quence of  some  peculiarity  of  location,  or  pervading  quality, 
land  in  the  particular  parcel  may  be  of  much  greater  or 
much  less  value  than   the  avera2:e  of  the  entire  tract.     If 
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we  bear  in  mind  the  leading  principle  which  controlls  in 
ascertaining  the  damages — that  the  value  upon  the  suppo- 
sition of  a  correspondence  with  the  representation  is  to  be 
determined— it  wuli  be  apparent,  that  we  are  not  to  look, 
in  such  a  case  as  this,-  to  the  average  value  of  the  entire 
tract.  "We  must  ascertain,  what  would  have  been  the  value 
of  the  land  bought,  if  the  particular  parcel  had  contained 
the  quantity  which  it  was  represented  to  contain  ;  and  the 
proper  mode  of  ascertaining  that  is,  to  determine  the 
average  value  of  the  particular  parcel,  and  multiply  that 
by  the  deficient  quantity.  The  representation  in  tljis  case 
seems  to  have  embraced  not  only  the  quantity,  but  the 
character  of  a  particular  parcel.  It  was,  that  tlie  two 
hundred  acres  were  bottom  land  in  the  particular  lot..  It 
is  obviously  proper,  therefore,  that  the  average  value  of  the 
lot  should  be  determined  upcn  the  supposition  tliat  the 
land  was  of  that  character. 

The  court  below  instructed  the  jury  to  multiply  the 
deficiency  by  the  average  value  of  the  entire  tract.  This 
would  give  too  small  a  measure  of  damages,  if  the  other 
land  in  the  tract  was  of  less  value  than  that  of  the  partic- 
ular parcel  ;  and  if  we  knew  that  to  be  the  case,  we  would 
refuse  to  reverse  on  account  of  that  error  of  the  charge, 
for  it  would  be  plain  that  the  appellant  had  sustained  no 
injury.  But  we  are  not  authorized  by  the  bill  of  excep- 
tions to  say  that  the  rest  of  the  land  was  of  less  value  thaa 
that  to  which  the  representation  refers. 

If  there  was  any  defici.<3ncy  in  the  preliminary  proof 
upon  which  the  surveyor's  testimony  was  admitted,  it  can 
probably  be  supplied  upon  a  future  trial,,  and  we  need  not 
decide  any  thing  in  reference  to  it. 

Thojudgnient  of  the  court  below  is  reversed,, and  the 
cause  remanded. 
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WOMACK  vs.  SANFORD. 

'[■MOTIOX   FOR  ENTIJY    OF  JUDGMENT  XUKC   VJIO  TUNC.] 

1.  Notice  necessary. — A  judgment  of  satisfaction  cannot  be  ontcred  nunc 
j)ro  tunc,  as  of  a  previous  term,  unless  it  is  shown  tbat  tlio  adverse 
party  bad  notice  of  tbe  original  motion. 

Appeal  from  the   Circuit  Court  of  Dallas. 
Tried  before  the  Hon.  Nat.  Cook. 

The  appellant  in  this  case  made  a  motion,  at  the  spring 
term,  lSi)0,  of  said  circuit  court,  to  have  satisfaction  en- 
tered, nunc  pro  tunc,  as  of  the  spring  terra,  1S54,  of  a  judg- 
ment wliich  J.  &  C.  B.  Sanford  had  previously  recovered 
against  him.  The  evidence  offered  in  support  of  the  mo- 
tion, as  the  bill  of  exceptions  shows,  consisted  of  tlie  orig- 
inal motion  for  the  entry  of  satisfaction,  made  at  the  spring 
term,  lS-5:3  ;  an  order  of  continuance,  written  across  the 
face  of  said  motion  on  the  docket,  in  the  hand-writing  of 
the  presiding  judge  at  that  term  ;  an  entry  on  the  docket, 
written  across  the  face  of  said  motion,  in  these  words,  "  Let 
the  judgment  of  satisfaction  be  entered"  ;  and  parol  proof 
that  this  entry,  which  was  without  date,  was  in  the  hand- 
writing of  the  Hon.  Nat.  Cook,  and  that  he  presided  in 
said  circuit  court  at  its  spring  term,  lSo4.  "There  was  no 
evidence  tending  to  show,  that  said  J.  &  C.  B.  Sanford,  or 
either  of  them,  ever  had  any  notice  of  the  said  motion 
made  at  the  spring  term,  1S53,  or  of  the  hearing  of  said 
motion."  The  defendants  in  the  motion  proved,  by  the 
records  of  the  court,  that  Judge  Cook  presided  at  the  fall 
term,  lS-54,  and  at  the  fall  term,  18-55.  This  being  all  the 
evidence,  the  court  overruled  the  motion  for  the  entry  of 
satisfaction  ;  to  which  the  plaintifT  in  the  motion  excepted, 
and  which  he  now  assigns  as  error. 


Geo.  W.  Gayle,  for  appellant. 
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Pettus,  Pegues  &  Dawson,  contra. . 

STONE,  J.^ — The  ruling  of  this  court  in  th.e  case  of 
Letvis  V.  Letvis,  ('25  Ala.  315.)  in  eSect  declares,  that  unless 
the  entry  on  the  judge's  docket,  when  considered  in  con- 
nection with  the  other  papers  in  the  cause,  contains  enough 
to  iustify  a  valid  judgment,  then  no  judgment  mine  pro 
tunc  should  be  rendered.  In  other  words,  the  circuit  court, 
in  such  a  case  as  this,  should  enter  up  no  judgment  nunc 
pro  tunc,  in  the  absence  oj"  evidence  that  notice  had  been 
given  of  the  motion. — Baylor  v.  McGregor,  1  Stew.  &  Por. 
158  ;  Clemens  v.  Crawford,  1.  Ala.  531  ;  McKissick  v.  Da- 
vis, 18  Ala.  315.  See,  also,  Graham  v.  Boherds,  7  Ala. 
719  ;  Del  Barco  v.  Branch  Bank,  12  Ala.  238 ;  Savage 
V.  Wulshe,  26  Ala.  619  ;  Punch  v.  Walke,  34  Ala.  494. 

In  the  present  record  there  is  no  evidence  that  the  Messrs. 
Sanford  had  any  notice  of  the  motion  made  in  the  circuit 
court  to  enter  satisfaction  of  their  judgment,  and  the  court 
did  not  err  in  overruling  the  same. 

Affirmed. 


STEWART  vs.  WARFIELD. 

[summary  proceeding  aoatsst  surety  on  BAIL-BOXD.] 

1.  Srcacli  of  condition  of  bail-bond. — The  condition  of  a  bail-bond  may  be 
broken,  (Code,  $$  2734,  2737,  2740,)  not  only  by  the  principal  obligor's 
passing  beyond  the  prison  bounds,  but  also  by  his  failure  to  surrender 
himself  to  the  jailor  at  the  expiration  of  sixty  days. 

2.  Suminary  judgment  against  surety. — To  sustain  a  summary  judgment 
against  the  surety  on  a  bail-bond,  (Code,  §  2737,).the  record  must  affir- 
matively show,  not  only  that  the  debtor  was  guilty  of  an  escape,  but 
tlxat  the  escape  was  committed  "by  passing  beyond  the  prison 
bounds." 

Appeal  from  the  City  Court  of  Mobile. 
Tried  before  the  Hon.  Alex.  McKinstrt. 
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This  was  a  summary  proceeding,  by  notice  and  motion, 
at  the  suit  of  Ilazael  Warfield,  against  George  N.  Stewart, 
as  the  surety  on  a  bail-bond  for  one  James  Ilagan,  who  had 
been  arrested  on  a  ca  sa,  sued  out  by  said  WarfiehL  The 
judgment  is  as  follows  :  "  This  day  came  the  plaintiff,  by 
his  attorneys,  and  the  defendant  in  his  own  proper  person  ; 
and  it  ap[)earing  to  the  court,  that  one  James  Ihigan  was 
arrested  on  the  15th  March,  lSt58,  by  the  sheriff  of  ]\robile 
county,  by  virtue  of  a  writ  of  capias  ad  satisfaciendum, 
issued  from  this  court  on  the  10th  March,  18-38,  in  favor 
of  Ilazael  Warfield,  and  against  the  said  James  Ilagan,  for 
the  recovery  of  a  judgiiient  rendered  against  the  said  Ilagan, 
in  this  court,  on  the  22d  December,  1857,  for  the  sum  of 
$415  44  debt,  and  822  20  costs  of  suit,  and  returnable  on 
the  1st  Monday  in  April,  1858  ;  and  that  the  said  James 
Hagan,  on  said  15th  March,  gave  a  bond  in  the  sum  of 
$830  88,  with  George  jN".  Stewart,  the  defendant,  as  his 
surety,  payable  to  said  Warfield,  and  conditioned,  that  if 
the  said  Ilagan  should  continue  a  true  prisoner  within  the 
prison  bounds,  as  by  law  established,  within  the  limits  of 
the  county  of  Mobile,  until  he  should  thence  be  discharged 
by  due  course  of  law,  without  committing  any  escape  in 
the  meantime,,  or  should  surrender  himself  to  the  sheriff  of 
Mobile  county,  or  to  the  jailor  of  said  county,  within  sixty 
days  from  the  date  thereof,  then  the  said  bond  to  be  void, 
but  otherwise  to  remain  in  full  force  and  effect ;  and  it 
appearing  to  the  satisfttction  of  the  court,  that  the  said 
James  Hagan  committed  an  escape,  without  payment  of 
the  judgment,  interest,  and  costs  ;  and  the  said  George  N. 
Stewart  having  been  duly  notified,  as  obligor  on  said  bond, — 
it  is  considered  and  adjudged  by  the  court,  that  the  plaintiff, 
Hazael  Warfield,  have  and  recover  of  the  said  defendant, 
George  N.  Stewart,  the  sum  of  $415  44,  together  with 
interest  on  said  sum  from  the  22d  December,  1857,  (being 
the  day  of  the  rendition  of  the  judgment  against  said 
Hagan,)  as  also  the  further  sum  of  $22  20,  the  amount  of 
costs  on  said  judgment,"  &c.  This  judgment  is  now 
assigned  as  error. 
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WiLTJAM  BoYLiES,  foT  appellant. 
Watts,  Judge  &  Jacksox,  contra. 

R.  W.  WALKER,  J,— The  condition  of  a  bail-bond 
may  be  broken,  not  only  by  the  principal  obligor's  passing 
beyond  the  prison  bounds,  that  is,  the  boundary  of  the 
county,  but  also  by  his  failure  to  surrender  himself  to  the 
jailor  at  the  expiration  of  the  term  of  sixty  days. — Code, 
*^§2734,  2737,  2740.  "It  the  debtor  is  guilty  of  an  escape, 
by  passing  beyond  the  prison  baunds,"  without  payment 
of  the  judgment,  interest,  and  costs,  the  obligee  in  the 
bond  is  entitled  to  a  summary  remedy,  by  notice  and  mo- 
tion, against  the  debtor  and  his  sureties  on  the  bail-bond. — 
Code,  §  2737.  But  no  such  summary  proceeding  is  author- 
ized in  case  the  debtor  is  guilty  of  an  escape,  not  by  passing 
beyond  the  prison  bounds,  but  by  tailing  to  surrender  him- 
gelf  to  the  jailor  at  the  end  of  sixty  days. 

As  the  debtor  may  be  guilty  of  an  escape  in  either  of 
the  two  ways  above  spocitied,  and  <is  the  summary  remedy 
by  motion  is  only  given  in  case  the  escape  is  "  by  passing 
beyond  the  prison  bounds,"  it  follows  that,  in  order  to 
Bustain  a  judgment  against  a  surety,  in  a  summary  pro- 
ceeding under  section  2737  of  the  Code,  the  record  must 
affirmatively  show  that  the  debtor  was  guilty  of  an  escape 
"by  passing  beyond  the  prison  bounds."  This  is  not  done 
in  the  present  case,  and  the  judgment  must  be  reversed, 
and  the  cause  remanded. — See  Underwood  v.  School  Town- 
shijj.  84  Ala.  29  ;  Camphdl  v.  May,  31  Ala.  oG9  ;  Bates  v.  1\ 
&  31.  Banl;,  S  Porter,  99  ;  and  cases  collected,  Shepb. 
Digest,  747. 

-Reversed  and  remanded. 
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MERRILL  ET  AL.  vs.  RHODES  axd  WIFE. 

I^CONTEST  AMONG  DISTDIBUTEEe    RESPECTIXC}  ADVANX'E:MKXTS.] 

3.  Advcnicemeut  pm^umed  from  gift ;  admissihUlt  y  of  donor's  dedarations.^- 
(.iifts  fnnn  a  i)arcnt  to  Ills  cbiki  are  i)resuine(l  to  have  been  intended 
as  advancements,  iinle.s.s  tbe  contrary  apjiears  from  tbe  nature  of  tbe 
gift ;  but  this  presumption  may  be  rebutted,  by  proof  of  tlie  conteui- 
poraneoius  declarations  of  the  donor ;  and  bis  declarations  in  rek'rence 
to  other  gifts,  the  character  of  which  is  not  directly  in  issue,  may  also 
be  admissible,  as  tertding  to  show  his  ijxed  and  general  policy  in  refer- 
ence to  yifts  to  his  cliildrcu. 

Appeal  ftom  the  Prebate  Court  of  '<?ovington. 

Ix  the  matter  o^,-  the  final  settlement  of  the  estate  of 
Jacob  Merrill,  jJcceasetl,  on  the  trial  of  an  issue  between 
Josiah  Rhodes  «iid  wife,  Green  Franklin  and  wife,  Samucd 
T.  Smith  and  wife,  Robert  Davis  and  wife,  and  Rebecca 
Merrill,  as  plaintitfs,  and  Green  ]3.  Merrill,  Henry  M.  Merrill, 
Thomas  L.  Merrill,  and  William  R.  Merrill,  as  defendants, 
respecting  the  nature  of  certain  gifts  of  property,  made 
by  the  decedent  in  his  life-time  to  each  of  said  defendants, 
which  theplaintills  insisted  were  intended  as  advancements, 
&nd  not  as  absolute  gifts.  On  the  trial  of  this  issue  before 
a  jury,  as  the  bill  of  exception  shows,  "  the  plaintifts  proved, 
and  read  in  evidence  to  the  jury,  certain  deeds,  made  by 
the  intestate  to  the  defendants,  of  which  the  following  are 
copies"  : 

"State  of  Alabama,  \       Know   all   men,   by  these 

Covington  County.  ^  presents,  that  I,  Jacob  Merrill, 
of  the  State  and  county  aforesaid,  for  and  in  consideration 
of  the  natural  love  and  atlection  which  I  have  and  bear  to 
Greene  Berry  Merrill,  of  said  county  and  State,  as  well  as 
for  the  further  consideratioft  of  the  sum  of  one  dollar,  to 
me  in  hand  paid  by  the  said  Greene  Berry  Merrill  at  and 
before  the  ensealing  and  delivery  of  these  presents,  (the 
receipt  whereof  is  hereby  acknowledged,)  have  given  and 
29 
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granted,  and,  by  these  presents,  do  hereby  give,  gi'ant,  and 
confirm,  unto  the  said  Greene  Berry  Merrillj  and  to  liis 
heirs  and  assigns  forever,  all  that  messuage,"  S:c.,  par- 
tic'ularl}^  describing  a  tract  of  land  contaiiiing  one  hundred 
and  twenty  acres;  "to  have  and  to  hold  the  above- 
described  land  and  tenements,  Vv'itli  all  and  singular  th(! 
appurtenances  uriio  the  same  in  any  wise  belonging,  unto 
the  said  Greene  Berry  Merrill,  his  heirs,  executors,  admin- 
istrators, and  assigns,  in  fee  simple.  And  I,  the  said  Jacob 
^Alerrill,  for  myself,  my  heirs,  executors,  administrators, 
and  assigns,  and  from  all  and  every  person  whatsoever, 
hereby  warrant  and  defend  tlie  same  Ijy  tJiese  presents. 
In  v.'itness  whereof,''  S:c.  (Dated  the  30th  January,  lS-30, 
and  att'^^'-'ted  by  two  witnesses.) 
"The  State  of  Alabama,  }  Know  all  men,  by  these 
Covington  County.  5  presents,  tliat  I,  Jacol)  Jler- 
rill,  of  the  county  and  State  aforesaid,  for  and  in  considera- 
tion of  tlie  iiatui'al  love  and  aliection  wfiicli  I  ]ia\-e  and 
bear  unto  my  son,  Greene  J'erry  ^renill,  and  to  h:>  two 
minor  children,  T^lari-iU  ^^Jeriiil  and 'J'homas  llezLkiah  ^Jer- 
rill,  and  for  other  g0i)d  atid  sunicicnt  causes  me  thereunto 
moving,  ami  also  for  the  further  consideration  of  the  sum 
of  one  dollar,  tome  in  Ijand  paid,  at  and  before  the  enseal- 
ing and  delivery  of  these  presents,  (the  receipt  whereof  I 
do  liereby  acknowledge.)  have  given  and  granted,  and,  by 
these  presents,  do  hereby  give  and  grant,  unto  1he  said 
Greene  Berry  3Jervili,  for  and  during  Ifis  natui'al  lit'',  one 
negro  boy  slave,  by  the  name  of  John;  and  fron.i  and  after 
the  death  of  the  said  Greene  Bjcny  i\[errill,  I  give  and  grant 
the  above-named  slave,  John,  to  the  s;'.id  }.larian  3IerriU 
[and]  the  said  Thomas  Hezekiah  Merrill,  their  executors, 
administrators,  and  assigns,  forevei'.  And  the  said  Jacob 
Merrill,  for  Inniscdf,  his  executors,  adnnnistrators,  and 
assigns,  the  said  negro  ])oy,  unio  the  said  Greene  Berry 
Merrill,  IMai'ian  ^lerrill,  and  Thomas  Ilezekiah  iMeri-ill, 
tlieir  executors,  administrators,  and  assigns,  against  the 
claim  of  him,  the  said  Jacol)  ]\[erri]l,  and  against  tho 
claim  or  claims  of  all  and  every  other  person  or  persons 
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wlmtsocvcr,  sliail  and  will  wiirrarit  and  forever  defend  by 
these  presents.  In  witness,"  &c.  (Dated  the  30th  January, 
1  SoO,  and  attested  by  two  witnesses.) 

"The  oilier  deeds,  to  the  other  parties,  were  all  precisely 
oi  t]i<>  F;une  t-cnor  and  effeet.  After  tlie  introduction  of 
■said  (!<'<'<Is,  which  were  read  to  the  jur}-,  the  value  of  tlie 
property  be-ini>-  adniitied;  and  also  tliat  the  defendants  were 
in  j)usst\ssJon  -oi'  the  same,  the  plaintiiTs  rested.  The  dc- 
ien<hinr.s  then  olieredas  a  witness  Josiah  Jones,  (wlio  '^\rotc 
i?aid  deed^s,  and  was  a  subscribing  witness  to  the  sanse,)  to 
prove  that,  at  the  tijnc  of  t!ie  execution  of  the  deeds,  the 
ilecedent  said,  that  t!i€  property  therein  mentioned  v^as 
given  to  tiie  [larries  as  sejiarate  and  independent  pt't^,  am! 
not  as  avlvanceii'rents  ;''-4?}iat  he  intc-nded  his  sons  to  have  tliC 
?and:'  menlioned  in  tiie  deeds,  iudepoiident  of  their  distriba- 
tive  sliares  in  ];is  estate  ;  and  thr.t  the  negroes  whieli  he 
had  given  ofF  to  each  of  his  chii<lren,  including  plaintifls 
as  well  as  defendants,  vrere  sepai'ate  and  inde]>endent  gifts, 
and  not  hitf  nded  by  hirn  as  advancements.  The  plaintiffs 
objected  to  the  introduction  of  thi:?  testimony,  t!ic  court 
sustained  the  objection,  and  the  defendants  excepted. 

"The  difendahts  ako  cllercd  as  a  v\-itnoss  3Irs.  llolkurd 
Merrill,  (the  widow  of  the  deceased,  aird  the  mother  of  the 
parties,)  to  prove  that,  b(^forc  and  at  the  time  these  deeds 
were  exfcuted,  tl*.e  decedent  said,  that  he  intended  his  sons 
to  hav(^  the  lands  mentioned  in  the  deeds  more  than  his 
daughters;  that  he  gave  them  the  said  lands  as  indepen- 
dent gilts,  and  wot  as  auvaiicements;  that  the  slaves  wiucli 
he  had  given  oh"  at  the  s^une  time,  ]>v  deeds,  to  all  his  chil- 
dren, [>!aintids  and  defendants,  (and  which  were  also  before 
the  jury,)  lie  intended  as  independent  gifts,  and  not  as  ad- 
vancements; that  he  intended  the  said  gifts  of  lands  and 
negroes  to  stand  as  he  bad  made  them,  and  that  he  desired 
such  otiier  property  as  he  might  have  at  the  time  of  his 
death  to  be  equally  distributed  among  his  children.  The 
plaintills  o»)jected  to  the  introduction  of  this  evidence,  and 
the  court  sustained  the  objection  ;  to  which  the  defendant.s 
excepted. 
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"The  court  charged  the  jury,  at  the  instance  of  the 
plaintiffs,  that  said  deeds,  being  the  -only  evidence  before 
the  jury,  are  presumptive  evidence  of  advancemeiits  in 
themselves  ;  to"  which  charge  tlie  defendants  excepted." 

The  rulings  of  the  court  on  tlie  evidence,  and  the  charge 
to  the  jury,  are  novsr  assigned  as  error, 

Watts,  Judge  &  Jacksox,  for  appellants. 
Baine  &  XeSmith,  contra. 

A.  J.  WALKER,  C.  J. — The  entire  evidence  of  the  wit- 
ness, Jones,  which  the  court  excluded,  was  admissible.     It 
consisted  of  tlie  declarations  of  the  deceased  parent  of  the 
parties,  as  to  his  intention  in  reference  to  the  question  of 
advancement-;  wliich  declarations  were  made  at  tlie  time 
of  tlie  gifts,  the  character  of  which  is  in  controversy.     The 
rule  is,  that  the  law  presumes  gifts  from  the  parent  to  his 
child  to  be  [idvanccments,  unless  the  contrary  apnoin-s  from 
the  nature  of  the  gift.     But  this  presumption  may  be  re- 
butted ;  and  the  contemporaneous  declarations  of  tlie  donor 
are  admissible  for  that  purpose. — MitchcU  v.  Mitch-cll,  S  Ala. 
414;  Butler  v.  Mer.  Ins.  Co.^  14  Ala.  777;  3  Greenl.  Ev. 
<^  36G  ;  2  Phil.  Ev.  (C.  &  IL  notes,  ed.  lSo9,)  705.     That 
part  of  the  declnrations  proved  by  the  witness  Jones,  which 
had  reference  to   other  gifs  of  property,  the    character  of 
which  seems  not  to  have  been  directly  involved,  contributed, 
in  the  connection  in  which  they  were  spoken,  to  show  that 
the  making  of  the  gifts  at  tliat  time,  with  the  intention  that 
they  should  not  be  advancements,  was  carrying  out  the 
fixed  and  general  policy   of  the  donor;  and   in  tlnit  point 
of  view,  if  in   no    other,    were   admissible.     The   reasons 
fibove  stated  are  alike  applicable  to  the  testimonv  of  Mrs. 
]\lerrill,  exce}»t  so  far  as  it  had  reference  to  the  past  decla- 
rations of  the  donor.     As  to  antecedent  declarations  of  the 
donor,  we  do  not  deem  it  necessary  to  decide  any  thing. 
Uecre/3  reversed,  and  cause  remanded. 
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BRADFORD  vs,  BRADLEY'S  ADM'RS. 

[bill  IX    KQIJITV   FOR  RKFORMATIOX  OF   ABSOLUTE  DKEI>   AS  MORTGAGE, 
REDKMPnON,  ACCOCXT,  tc] 

1.  What  Ik  f  nal decree. — A  decrcR  in  cliancery,  wliicli  settles  all  tlio  equi- 
ties iK'tween  the  parties,  leaving  only  the  matters  of  account  to  be 
adjusted  on  ;>  reference  before  tiie  master,  i.s  such  a  fiual  decree  as  will 
Bujijiort  an  appeal. 

2.  Limitation  of  appeal. — "Where  an  appeal  is  sued  out  in  a  chancery 
cause  more  than  two  years  after  the  rendition  of  the  decree  which  set^ 
tied  all  the  equities  between  the  parties,  and  all  the  assif^nmenta  of 
error  relate  to  matters  embraced  in  that  decree,  the  ajjpeal  will  b« 
disniisse<l,  on  motion,  because  barred  by  the  statute  of  limitatious. 

ArPEAL  from  the  Chancery  Court  at  Claiborne. 
Heard  before  fclie  Hon.  ]\L  J.  Saffold. 

The  bill  in  this  case  was  filed,  on  the  Sth  January,  ISoG, 
by  Nancy  Bradford,  against  Ely  Bradley ;  and  sought, 
piincipally,  the  recovery  of  certain  slaves,  with  an  account 
of  their  hires  while  in  the  defendant's  possession.  The 
complainant  had  a  life-interest  in  the  slaves  in  controversy, 
under  the  will  of  her  deceased  father,  who  died  in  Conecuh 
county  in  1S42  ;  and  she  alleged  in  her  bill,  that  the  de- 
fendant had  iiad  the  possession  and  control  of  them,  as  her 
agent  and  trustee,  since  1843,  hiring  them  out,  collecting 
the  hires,  &c.  The  complainant  had  executed  to  the  de- 
fendant, in  1843,  conveyances  for  two  of  the  slaves,  which, 
were  absolute  on  their  face,  but  which  she  insisted  were 
intended  only  as  mortgnges,  to  secure  and  reimburse  him 
for  moneys  which  he  had  paid  for  her;  and  as  to  these  two 
slaves  she  prayed  a  redemption  and  account.  In  lS-')2,  an 
inquisition  of  lunacy  was  sued  out  against  the  complain- 
ant, before  the  probate  court  of  Conecuh  county  ;  and  she 
was  thereupon  declared  non  compos  mentis,  and  the  defend- 
ant was  appointed  her  guardian.  The  bill  alleged,  that 
these  proceedings  were  void,  because  they  were  had  without 
notice  to  her ;  and  further,  that  the  defendant  had  never 
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rendered  any  account  to  said  probate  court  of  his  muar- 
diansliip.  Tiie  bill  prayed,  that  these  proceedings  Uiiglit 
be  declared  void,  and  that  tlie  defendant  might  be  com- 
pelled to  account  for  all  the  propL'rty  which  he  liad  received 
under  his  appointment  as  guardian  ;  and  it  also  contained 
the  general  prayer,  for  other  and  fuither  relief. 

Tiio  defendant  answered  the  bill,  but  not  under  oath^ 
as  a  sworn  answer  was  waived.  lie  denied  that  lie  had 
ever  acted  as  complainant's  agent,  though  lie  had  some- 
times assisted  her  as  a  friend,  and  had  ne\ef  hired  out  lier 
sliLves  for  lier,  nor  received  their  hires.'  As  to  tlie  tv»-o 
slaves'for  which  the  complainant  had  executed  conveyances 
to  him,  he  insisted  that  the  deeds  \^'ere  intended  to  be  abso- 
lute, as  they  purported  to  be,  and  that  he  paid  full  value 
fertile  complainant's  interest  in  the  shi'ves.  He  alleged 
that  the  proceedings  luul  under  the  inouisiticn  of  lunacv. 
and  his  own  appointment  as  guardian  of  the  complainant^ 
were  regular  and  valid;  admitted  tij.kt  he  h;;d  nerer  made 
a  settlement  of  his  guardianship  with  said  .probate  court, 
but  averred  his  readiness  to  dofco  when  required  ;  demurred 
to  the  bill,  for  want  of  equity,  because  tne  com[>Iainant  had 
a  complete  and  adequate  remedy  at  law,  and  because  her 
claim  was  barred  by  lapse  of  time,  and  by  the  statute  of 
limitations;  and  set  tip  the  statute  of  limitations  by  wa}^ 
of  plea. 

At  the  Decemlx-r  term,  1S-3G,  the  cxiuse  was  submitted 
for  decree,  on  bill,  answer,  and  testimony.  The  clian- 
celhjy  (Hon.  Wade  Keyi:s)  overruk'<l  the  demurrer.:-,  and 
held  tJiat  the  complainant  was  entitled  to  relief  as  to 
all  the  slaves  except  one.  He  therefore  rendero<l  a  decree, 
requiring  the  ^jefendant  to  deliver  the  slaves  to  her  within 
tliiity  day*:,  and  directing  the  register  to  state  an  account, 
cliargiuL'  the  defendant  with  the  reasonable  hire  of  the 
slaves  from  tlio  time  they  v.-(5ut  into  his  possession,  and 
allowing  him  credits  for  all  moneys  which  he  had  [)aid  to- 
or  for  the  complainant.  The  master  reported  to  the  Jun(^ 
term,  JSo7  ;  but  his  report  was  set  aside,  "  on  aflidavit  ot 
the  defendant."     He  again  reported  to  the  December  term. 
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iS.07,  sljowijig  a  bulaiice  iiuainst  the  (lefeiidant  of  over 
i^2,'')00  ;  to  Vv-liicli  report  bot!i  parties. Hlod  exceptions.  At 
t-lie  same  term,  on  motion  of  tiie  defendant,  the  former  de- 
cree (I,)ecend)er,  1S-jG)  was  so  modified  as  to  direct  the 
master,  in  statin^:  the  account,  not  to  charge  the  defendant 
witli  any  item  which  accrued  more  than  s^ix  years  before  the 
tiHng  ot  the  bill.  At  the  July  term,  1S-5S,  tjie  defendant's 
death  was  suggested,  and  the  suit  wasrevived  against  Ids  ad- 
T.uiuistrator.^;  and  the  master's  modiiiiid  report, which  showed 
a  balance  of  SI  120  27  against  the  defendant,  was  ordered 
to  lie  over  until  the  next  term.  At  the  December  t(M-m, 
JS-5S,  the  defendants'  exceptions  to  the  report  were  over- 
ruled, .'iiid  the  re[)ort  ccmfirined  ;  and  at  the  February  term, 
1S()(\  a  liiial  decree  was  rendered  in  the  cause,  recjuiring 
tiie  def(M)<lanrs,  as  adniini«trators,  to  pay  to  the  com[)lain- 
ant,  within  ten  days.  "  the  sum  of  S1G1;J,  being  the  amount 
heretofore  reported  as  due  her  on  tlie  21st  June,  ISoS,  witk 
interest  tiiereon  to  the  present  time." 

The  appeal  was  sued  out  on  the  29th  February,  ISGO. 
The  errors  assigned  are — 1st,  the  decree  of  December,  IS56, 
80  far  as  it  refused  to  grant  relief  a.s  to  one  of  the  slaves  in 
con^  roversy  ;  2d,  tlie  modification  of  that  decree  at  the  De- 
cember term,  1 S-37  ;  ."jd,  the  deci'ee  of  February,  ]SGO, 
in  not  charging  the  defendant  with  the  amount  reported  to 
])e  (hie  from  him  before  the  master's  re])ort  was  modified; 
and;  Itli,  the  overi'uling  of  the  complainant's  exceptions  to 
the  master's  report  at  the  December  term,  lS-57.  The  ap 
pellees  submitted  a  motion  to  disjuiss  the  appeal,  on  the 
grou'id  that  it  was  barred  by  the  statute  of  limitations. 

AVatts,  JruoH  &  Jackson,  for  the  niotioB. 
O.  S.  Jkwktt,  coitini. 

STOXl-:,  J.— In  the  case  of  Garner  v.  FrciciU,  (32  Ala. 

13-1  ■^,)  we  considered  our  former  decisions,  and  announced 

as  the  rcLudt  of  them,  "  that  if  all  the  equities  between  the 

j)arties  are  settled  [by  the  decree],  and  there  remains  only 

■  a  reference  to  be  had  for  the  ascertainment  of  the  amount, 
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the  decree  is  final."  That  decision  has  become  a  rule  or 
practice,  and  we  do  aot  feel  inclined  to  question  or  re-ex- 
amine the  grounds  on  which  it  rests.  In  fact,  we  could 
not  depart  from  it,  without  overturning  the  whole  body  of 
our  decisions  on  that  question.. 

In  the  decree  of;  the  December  term,  1856,  and  of  the 
December  term,  1857,  all  the  equities  between  these  par- 
ties were  fully  settled,  leaving  open  only  the  matter  of  the 
account.  The  decree  of  the  December  term,  1857,  went 
to  the  extent  of  fixing  the  date,  beyond  which  the  account 
should  not  be  carried.  Nothing  remained  unsettled,  except 
the  value  of  the  hires  of  the  negroes,  and  the  amount  of 
payments  and  credits  to  which  Mn  Bradley  was  entitled. 
These  matters  related  to  the  account  exclusively. 

The  report  of  the  register,  made  pursuant  to  the  decree 
of  December,  1857,  was  confirmed  without  exception. 
The  first  three  assignments  of  error  question  the  correct 
rulings  of  the  chancellor,  in  the  two  decrees  of  December, 
1856,  and  December,  1857.  These  were  barred  by  the 
statute  of  limitations  of  two  years,  which  had  elapsed  be-- 
fore  the  present  appeal  was  taken.  The  fourth  assignment 
of  error  relates  to  the  register's  report  made  under  the  first 
decree,  and  which  was  superseded  by  the  corrected  decree 
of  Deceiiiber  term,.  1857.  That  report  was  never  acted 
upon,,  nor  confirmed ;  and  the  items  in  it  which  were  ex- 
cepted to,  were  not  cariied  forward  into  the  corrected  re- 
port, which  was  aiterwards  confirmed. 

The  appellee's  motion  to  dismiss  the  appeal,  because  it 
is  barred  by  the  statute  of  limitations,  must  be  sustaiued. 

Appeal  dismissed,  at  costs  of  appellant.. 


REPORTS, 


CASES  ARGUED  AND  DETERMINED- 
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JOHNSON  1-5..  THE  STATE. 

[iXDiCTMKNT  FOU  -WILLFUL  OK  MAIJCIOUS  MliiCIIIFF.] 

1:  Con fitifiK Ills  nf  o^fHs/-.— Malice  is  a  necessary  ingredient  of  tlie  offense 
denounced  Ity  section  :>114  of  the  Code  ;  but,  under  section  31 J5,  if  the 
act  is  either  -willful  or  nuilicious,  the  olfeuHO  is  complete. 

2.  When  ivitttcM  mt'Af  fi'ive  opinion  as  to  value  of  animal — Under  an  iinlict- 
ment  for  willfully  or  maliciously  shootinjj  a  mule,  a  witness  who  was 
acquainted  with  the  mule  l>oth  before  and  after  the  inilietion  of  tlio 
injury,  but  who  has  no  skill  in  veterinary  or  medical  science,  may 
state  his  opinion  as  to  the  extent  ot  damage  caused  by  the  wound. 

Fkom  tlio  Circuit  Court  of  Slielby.  ^ 

Tried  before  the  Hon.  Wm.  S.  Mudd. 

The  iiKlictnicnt  in  this  case  contained  two  coinit>J  ;  the 
first  charging,  that  the  defendant,  Martin  Johnson,  "will- 
fully or  nitilicioiisly  injured  a  mule  of  some  Aalue,  belong- 
ing to  Williiim  Richards  ;"  and  the  second,  that  he  "will- 
fully or  maliciously  disfigured  a  mule,'*  &c.  No  objection 
was  made  to  the   indictmont ;  and  the  only  plea  was,  not 
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g^uilty.     On  .the  trial,  as  appears  from  the  bill  of  excep- 
tions,  "the  State  introduced  proof  tending   to  show  tliat, 
witiiin   six  months   before  the  finding  of  tlie    indictment, 
md  in  <>aid  county,  the  mule  whicli  was  described  in  the 
indictment   as  the  property  of  William  Richards,  received 
a  gun-shot  wound,  which  was  inflicted  by  the  defendant ;" 
and  there  was  evidence  tending  to   show   that  said  mule 
was  the  property  of  said  Richards.     "One  McClellan,  a 
witness  for  the  State,  who  was  a  farmer,  testified,  tliat  he 
had  raised,  bought  and  sold  horses  and  mules,  and  always 
judged  for  himself,  and  did  his  own  trading  in  such  things, 
akbtugh  lie  had  no  skill   in   vetoriiiary  science,    and  had 
never  ti'eated   medically  a  gun-shot  wound  ;  that  he  was 
well  acquainted  with  said  mule,  before  and  at  the  time  it 
was  shot,  as  well  as  s-ince  tliat  time  ;  that  he  examined  the 
wound  tlie  day  the  mule  Vvus  shot,   when  it  was  fresh,  and 
had  examined  it  after  itlicaled-;  tliat  the  woTind  was  in  the 
shoulder,   and  the  shoulder  liad  thereby  become  enlarged  ; 
that   tlie   mule   was  worth   one   lu.uidred  and   iitty  dollars 
before  it  was  shot,  and  that,  in  his  opinion,  the  damage  or 
injury  done  to  the  mule    by  the  wound   was  fifty  dollars. 
The  defendant  objected  to  the  witness 'giving  his  0}»inion, 
as  to  the  damage  or  injury  done  to  the  mule  by  the  said 
wound  ;  but   the  court   overruled  the  objection,   and  per- 
mitted tlie  evidence   to   go  to   tlie  jury;  to  which  the  de- 
fendant excepted."     The   court  charged   the  jury,  among 
other  things,   "that  it   was   not  necessary  for  th(.'  State  to 
prove,  th..t  the  defendant,    if  he  shot  the  mule,    was  actu- 
ated bv  malice,  either  towards  the  mule,    or   tovrards  its 
owner  ;"  to  v.diich  charge,  also,  the  defendant  reserved  an 
exception.     The    several    rulings    of  the    court   to   which 
exce[iiions  were  reserved,  are  now  assigned  as  error. 

IIkilix,  ]\lAinix  S:  Forney,  for  the  defendant,  cited  the 
following  casrs:   Thr  State  v.  Firrcc,  7  Ala.  72S  ;  31.  (0  W. 
P.  Ilailraad  Co.  v.  Varjicr,  19  Ala.  ISo  ;  Norman  v.  Wdh, 
11  Wendell,    J  :{0. 
^31.  A.  Baldwin,  Attornev-Genera],  contra. 
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A'  J.  A\^\.LKER,  C.  J.— The  statute  uiidi-r  wliicli  the 
(lefeiitlant  was  iiidicted,  is  in  the  following  words  :  "Any 
person,  wlio  icWftdhj  or  iiiaJ!cioi(sI>/\u]uvi:ii  or  disliuitres  any 
Jiorse,  niai'e,  gelding,  colt,  iilh',  ass,  or  mule,  the  jmjperty 
of  another,  must,  on  conviction,  be  died  not  less  than  five 
times- tju;  amount  of  the  injury  done,  and  may  he  imprisoned 
not  n)orG  than  six  months."- — Code,  §  '-iU^'}.  The  indict- 
ment is  not  framed  niider  section  -jlli-,  which  prescril)es 
the  punislmient  of  a  person  "who  mdaivfnlhj  and  mali- 
cioHsljj  kills  or  disalde-s  any  animal  b(!longinLr  to  another,  or 
nnlairftdhj  aiul  nudiciou.sJij  injures  or  de>ti"oys  aiiv  article  or 
commodity  of  value,  the  property  ot  another." — Code, 
§  •■)rj  t.  An  obvious  difierence  betvreen  the  tv/o  sections 
is,  that  under  the  former,  willhdness  or  malice,  character- 
izing the  specified  iwX,  is  suilicieut  to  constitute  the  oiiense ; 
while  nndi'r  the  latter,  nnlawfulness  and  malice  are  ne- 
cessary ingredients  of  the  oileiise.  A  like  diifji-ence  exists, 
betvv'cen  the  statute  under  which  tlie  indictment  in  this 
cu'^e  vras  framed,  and  the  statuie  which  was  construed  in 
Skdc  r.  ricree,  7  Ala.  72S.— Clay's  Digest,  417,  §  -5.  This 
last-named  statute  expressly  required,  that  the  act  should 
beu!iiav>-ful,  willful,  and  malicious  ;  and  it  v^as  in  reference 
to  that  statute,  that  the  court,  in  arguing  the  question 
before  it,  declared  malice  tigainst  the  owner  of  the  animal 
to'be  tin  (^ssential  element  of  the  olieiise.  That  d'ntum, 
made  in  arguing  the  construction  ot  such  a  stitute,  is  enti- 
tled to  no  influence  upon  the  question  presented  in  this  case. 
Under  the  sttitute  now  under  consideration,  t'le  willful 
pcrfonnaiice  of  the  specified  acts,  as  well  as  the  malicious 
])erformancc  of  them,  constitutes  ihe  oflerise.  It  was, 
therefor<s  proper  for  tlie  court  to  charge  the  jury,  tluit 
proof  of  malice  towards  the  mule  or  its  ovrner  was  not 
indispensable.     * 

[2.'\  We  think  the  conrt  below  committed  no  error,  in 
permitting  the  St;it(3  to  piove  that  the  damage  or  injury 
done  to  the  mule  was  fifty  dollars.  Considei'ing  this  evi- 
dence ill  connection  with  th(?  evi<lence  which  ])i'ecedes  it, 
we  understand  it  to  amount  to  nothinij  more  than  tlie  ex- 
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pressiou  of  the  opinion  of  the  witness,  that  the  vahie  of 
the  mule  was  diminished  fifty  dollars  by  the  injury  done  to 
it.  It  is  but  a  comparison  of  the  value  before  and  after 
the  injury  ;  aud  such  a  comparison  it  was  certainly  com- 
petent for  the  witness  to  make. —  Ward  v.  Bcynolds,  '32  Ala. 
385.  We  do  not  think  the  question  decided  in  the  31.  <£' 
W.  B.  li.  Co.  V.  Yarncr,  (19.Ala.  ISo,)  at  all  analogous  to 
that  presented  in  this  case. 
Affirmed. 


SCHWARTZ  vs.  THE  STATE. 

[IXIUCTMEXT   FOR   PUHLIC   XUISAXCE.] 

3"i  Sufficient;//  of  iudicttnent. — An  iiidictnient  under  the  act  of  L'^'.s,  "  ta 
prevent  nuisances  and  ilh'gal  trafficking  with  slaves,"  (Session  ActH, 
1857--8,  p.  285.)  which  charges  that  the  defendant  '  kept,  or  was  en- 
gaged in  tlie  keeping  of,  a  jmhlic  nuisance,  >i'y  liaving  p>erniitted  slaves, 
or  ivoe  persons  of  color,  habitually  to  visit,  assemble,  stop  at,  or  loiter 
about,  the  hou.se  or  premises  kept  or  occupied  by  bins," — is  sufficient, 
being  in  the  form  authorized  by  the  tliird  section  of  the  act,  and  is 
not  violative  of  any  constitutional  provisi(m. 

3.  Jf  hnt  coimitulcii  offense. — To  authorize  a  convictionunler  this  statute 
although  it  is  necessary  that  three  respectable  witnesses  for  the,  Stato 
shall  testify  that  the  general  reputation  of  the  defendant,  or  that  of 
Lis  house,  "  as  to  trading  or  trafficking  i Urg all j/  vrith  slaves,"  is  bad, 
it  is  not  necessary  that  the  jury  should  find  that  fact  to  be  i»roved  :  nor 
is  it  necessaiy  for  the  Stato  to  jjrove  the  deferidant's  permission  or 
consent  that  slaves  «Ssc.  should  visit  or  loiter  about  his  premises  ;  nor 
is  it  necessary  tliat  the  defendant  should  be  a  licensed  retailer. 

Fkom  the  Circuit  Court  of  Montgomery. 
Tried  before  the  Hon.  S.  D.  Hale. 

Tlie  indictment  in  this  case  was  founded  upon  the  act  of 
February  G,  1S-')S,  entitled  "An  act  to  prevent  nuisances 
and  ilh'gal  trallicking  with  slaves,"  which  is  in  the  following 
words : 

"  Section  1.  JBe  it  enacted,''  &c.,  "  That  the  keeping  of 
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every  house  in  tliis  State,  where  spirituous  lirjuors  are  sold, 
retailed,  or  given  away,  and  which  slaves  or  free  persons  of 
color  habitually  visit,  assemble,  or  stop  at,  or  loiter  about, 
is  hereby  dechu-ed  to  be  a  public  nuisance ;  provided,  the 
general  re})utatioii  of  sucli  house,  or  of  the  keepers  thereof, 
as  to  trading  or  trafficking  with  slaves,  is  bad. 

"Section  2.  Be  it  further  enacted,  That  every  person 
who  keeps,  or  engages  in  the  keeping  of  any  such  house, 
shall  be  liable  to  indictment  therefor,  and,  upon  conviction 
thereof,  shall  be  fined  for  the  first  oflense  in  any  sum  the 
jury  trying  the  case  may  assess,  not  less  than  lifty  dollars, 
nor  more  than  two  hundred  dollars  ;  and  for  the  second, 
and  every  subse([uent  offense,  shall  be  fined  not  less  than 
two  hundred  dollars,  nor  more  than  one  thousand  dollars, 
and  be  imprisoned  in  the  common  jail  of  the  county, 
not  less  than  ten  days,  nor  more  than  six  months,  one  or 
both,  in  the  discretion  of  tlie  jury  trying  the  offense;  pro- 
vided, the  person  so  convicted  the  second  time  for  tlie  same 
offense,  shall  not  have  license  granted  him  or  her  again  in 
the  same  county. 

"Section  3.  Be  it fnrtJicr  enacted,  That  in  all  prosecu- 
tions under  this  act,  it  shall  be  sufficient  for  the  indictment 
to  state,  that  the  defendant,  before  the  finding  of  the  in- 
dictmeni,  kept,  or  was  engaged  in  the  keeping  of  a  public 
nuisance,  b}-  having  permitted  slaves,  or  free  persons  of 
color,  habitually  to  visit,  assemble,  or  stop  at,  or  loiter  about, 
the  house  oi-  ])remises  kept  or  oc-<;'upied  by  the  defendant. 

"Section  4.  Be  it  farther  enacted.  That  before  any  con- 
viction can  ))e  had  in  any  prosecution  under  this  act,  it  shall 
be  incuiul)t>nt  on  the  State  to  prove,  by  three  or  more  I'es- 
pectable  witiiesses,  that  the  general  reputation  of  the  house, 
or  of  the  keeper  thereof,  lor  the  keeping  of  which  the 
indictment  is  found,  as  to  trading  or  traflicking  illegallv 
with  sl.-ives,  is  bad." — Session  Acts,  1S57-S,  p.  2S-5. 

The  indictment  charged,  "that  Peter  Schwartz,  before 
the  finding  of  this  indictment,  kept,  or  was  engaged  in  the 
keeping  of  a  public  nuisance,  by  having  permitted  slaves, 
or  free  persons  of  color,  habitually  to  visit,  assemble,  stop 
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Qt,  or  loiter  about,  tlie  lious{i  or  premises  kept  or  occu[)it'(l 
by  said  defendant ;  against  the  peace  and  dignity,"  &,c. 
After  conviction,  the  defendant  moved  in  arrest  of  judg- 
ment, •'formatters  aj>parent  upon  tiie  indictment;"  but 
Ijis  motion  was  overruli^d. 

"  On  the  tiial,"  as  tiie  bill  of  exceptions  states,  "the 
State  gave  in  evidenc(^  tliat  the  defmidant  kept  a  grocery- 
store  in  the  city  of  ^^lontgomery,  on  the  -1st  A[);il,  ISoS, 
and  liad  been  keeping  it  since  the  Gth  of  February,  !  S53  ; 
and  ih.at  gangs  of  negroes,  from  three  to  twenty  in  number, 
were  frequent!}'  seen,  between  tJiose  periods,  in  front  of  liis 
store,  and  on  the  side-walk  at  ilie  corner  of  tiie  sti'eet 
wliere  his  t?hop  was.  One  witness  testilled  to  the  laet,  that 
liquor  was  kept  in  the  store  ;  but  he  could  not  ri.unendjer 
having  seen  any  sold  there,  jU'evious  to  i'hc  iinding  of  tiie 
indictment.  Another  V\'itncss  testilled,  that  lu'  s;iw  tliC 
defendant  sell  bottles  of  bi'andy  in  Jannaiy,  IS-jS,  but  never 
since.  Tlie  t'A'vde  also  gave  in.  (nudt.Mice,  thattlu;  nueiiation 
of  the  house,  and  of  the  del'endant,  for  trading  witii  slaves, 
was  bad  ;  five  witnesses  testified  to  that  fact.  'Tlw.  de- 
fendant then  gave  in  evidence,  that  he  ke])t  a  gi-oceiy  for 
the  sale  of  family  groceries  ;  and  several  witnesses  testified, 
that  they  had  bought  all  thei)-  family  sujiplies  from  him 
during  that  period,  and  visited  his  store  to  do  so,  and  never 
saw  a  drop  of  liquor  sold  by  him  during  that  rime.  I'ive 
witnesses  testified,  that  Jils  (v)  general  character  of  his 
house,  as  to  trading  with  sla.ves.  v\'as  good  ;  and  one  witness 
testified,  that  he  had  twice  seen  tlu;  defendairt  try  to  driv(^ 
the  nrgroes  away  from  the  corner  wherij  his  store  was,  and 
had  heard  him  say  to  them,  at  the  same  time,  that  they  had 
no  bnsiness  tliere.  One  witness  h)r  the  defendant  testified, 
that  h(^  was  a  near  neighi)Oi' (^f  the  d(>fendant,  and  had  been 
living  on  the  sqinu'c  adjoining  the  defendant  fiir  a  long 
tim(!,  both  before  and  alter  the  tinn;  charged  in  the  indict- 
ment, and  v.'as  Nvell  ac(|ualnted  with  him  and  his  neighbors, 
and  knew  his  general  character  ;  l)ut  lu;  covdd  not  say  ih.at 
\w,  knew  his  gem.'i'al  character,  or  that  ot  his  house,  lor 
trading   ©r' trallicking   illegally    v.ith    skives;  but  he  had 
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heard  tlic  iiei<^hbors  generally  repeatedly  speak  ot"  the  de- 
fendant, and  iicrcr  Jicard  a  word  mid  hj  any  of  them  ahoiit 
Ills  tradhig  or  trafficlcing  with  slaves  in  any  way.  On  mo- 
ti(tn  of  the  State,  the  ^wwt  e;^chided  tlu?  words"  whieh 
are  itaiieised ;  "and  the  defi'ndant  excepted.  There  was 
ao  evidi.'nce  whether  the  negroes  seen  at  or  near  tlie  de- 
fendant's shop,  as  above  stated,  ^\ere  slaves  or  i'ree  pi-rsons 
of  ooloi- ;  nor  were  their  names  given,  or  any  description 
or  identiiication  oi  theni. 

"Tins  being  all  the  evidence,  tlie  conrt  charged  lije  jnry, 
that  il  they  believed,  from  the  evidence,  that  the  defendant 
luul  a  lionse  wliere  liqnor  was  sold ;  and  that  gangs  of 
negroes  had  habitually  loitered  aljout  his  premises;  and 
that  all  the  loitering  about  liis  premises  consisted  in  ne- 
groes being  on  the  public  side-walk  in  the  street,  and  on 
th(!  corner  of  the  street,  where  the  defendant  kept  his 
store  ;  and  that  tho^  general  repVitation  of  the  defendant 
and  his  house,  betv.'cen  the  Otli  February,  1S-3S,  and  the 
liniling  of  the  indictment,  for  trading  with  slaves,  was  bad, 
and  liad  been  testified  to  b}^  three  respectable  v/itnesses, — 
tlien  he  was  guilty  under  the  indictmtint. 

"Tlie  court  further  charged  the  jmy,  that  if  they  be- 
lieved, from  the  evidence,  that  gangs  of  negroes,  from 
three  to  twenty  in  nund)er,  had  been  in  tlie  habit  of  stand- 
ing al)out  on  the  side-wali\  in  the  street,  and  at  the  corner 
of  the  sti'cet,  between  the  Gth  February,  f  S-5S,  and  the 
finding  of  the  indictment, — then  this  vras  such  a  loitering 
about  the  defendant's  premises  as  was  contemplated  by  the 
statute,  even  if  it  had  not  been  established  by  evidence 
tlmt  it  was  done  by  his  consent  or  pennission. 

"The  defendaiit  excepted  to  each  of  these  charges,  and 
requested  the  court  ta  instruct  the  jury,  (1st,)  'that  unless 
the  negroes  wdio  were  in  the  habit  of  standrng  on  the  side- 
walk at  the  corner  of  the  street,  where  the  defendant's 
store  was,  did  so  by  the  consent,  permission,  or  approba- 
tion of  the  defendant,  they  cannot  find  him  guilty  ;'  (5d,) 
nhat  if  the  only  evidenoe  before  them,  to  establish  thai 
the  general  character  of  tlie  defendant  or  Ids  house  was 
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bad,  was,  that  it  was  bad  as  to  trading  ^vith  slaves,  this  is  not 
sufficient,  unless  they  find  and  believe,  from  the  evidence, 
that  he  liad  traded  illegally  with  slaves.'  The  court  re- 
fused both  of  these  charges,  and  the  defendant  excepted  to 
their  refusal." 

Jxo.  A.  Elmore,  for  the  prisoner, 

M.  A.  Baldwin,  Attorney  General,  contra. 

STONE,  J. — The  statute  which  we  are  to  construe  in 
this  case,  had  for  its  object  the  correction  of  an  evil  which 
exists  in  every  slaveholding  community,  namel}',  illegal 
trafhck  with  slaves.  The  arts  and  devices  of  petty  traders 
Ijave  generally  been  such  as  to  elude  our  penal  enactments  ; 
and,  consequently,  slaves  have  continued  to  be  demoralized, 
by  having  held  out  to  them  incentives  to  theft,  that  they 
-may  thereby  procure  the  means  of  gratifying  a  corrupted 
and  corrupting  appetite.  The  object  of  the  present  en- 
actment was,  to  reach  and  prevent  the  offense,  which  can 
rarely  be  proved  because  of  its  secrecy,  by  seizing  upon 
and  punishing  anotlier  offense  against  the  good  government 
and  well-being  of  slaves,  which  usually  attends  upon  and 
evidences  the  more  grievous  offense. 

The  statute,  though  well  conceived  to  carry  out  the  ob- 
ject of  tlie  legislature,  is,  nevertheless,  not  ex]n-essed  with 
such  precision  as  to  leave  no  doubt  or  difficulty  in  its  expo- 
sition.— See  Pamph.  Acts,  lSo7-S,  p.  2So.  The  first, 
third,  and  fourth  sections,  are  those  which  create  the  diffi- 
culty. The  first  section  defines  the  oliense;  the  third  re- 
lates to  th(^  indictment ;  and  the  fourth,  to  the  proof.  The 
lansuafie  of  the  several  sections  is  variant.  Section  1  de- 
clares,  "that  the  keeping  of  every  house  in  this  State, 
where  spirituous  liquors  are  sold,  retailed,  or  given  away, 
and  which  slaves  or  free  persons  of  color  habitually 
visit,  assemble,  or  stop  at,  or  loiter  about,  is  hereby  declared 
to  be  a  }»ublic  nuisance  ;  provided,  the  general  reputation 
of  such  house,  or  of  the  keepers  thereof,  as  to  trading  or 
trafficking  wilii  slaves,  is  bad."     Section  3  provides,  "that 
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in  all  prosecutions  under  this  act,  it  shall  be  sufficient  for 
the  indictment  to  state,  that  the  defendant,  before  the  fin(i- 
ing  of  the  indictment,  kept,  or  was  engaged  in  tlie  keeping 
of  a  public  nuisance,  by  having  permitted  slaves  or  free 
persons  of  color  habitually  to  visit,  assemble,  or  stop  at,  or 
•  loiter  about,  the  house  or  premises  kept  or  occupied  by  tlve 
defendant." 

The  indictment  in  this  case  pursues  section  S,  and  con- 
tains nothing  beyond  its  specified  requirements.  It  is 
urged  for  the  defendant,  that  this  indictment  does  not  con- 
torni  to  the  bill  of  rights,  because  it  fails  to  set  forth  "the 
nature  and  cause  of  the  accusation." — Bill  of  rights,  §  10  ; 
Code,  p.  30,  A  further  objection  urged  against  it  is,  that 
it  is  not  framed  according  to  the  forms  which  the  law  has 
prescribed.  We  have  duly  considered  these  objections, 
and  it  is  our  opinion  that  they  are  not  well  taken. 

This  statute  is  a  public  one,  and  all  men  are  charged 
with  a  knowledge  of  its  contents. — Erwin  v.  Hamner, 
27  Ala.  29G.  All  men,  in  reading  an  indictment  frameri 
under  the  third  section,  are  reasonably  informed  that  the 
indictment  charges  the  offense  denounced  by  the  first 
section.  In  fact,  it  may  admit  of  question,  if  such  is  not 
the  result  of  the  legal  intendment,  which  presumes  that 
every  one  knows  the  law.  Be  this  as  it  may,  enough  is 
stated  in  the  indictment  to  inform  the  defendant  of  the 
nature  and  cause  of  the  accusation.  The  non-professional 
reader  will  be  better  informed  of  the  nature  and  cause  of 
the  accusation  by  the  simple  statement  found  in  this  record, 
than  he  would  be  by  the  technical  verbosity  which  pre- 
vailed a  century  ago. 

Nor  is  this  a  new  question  in  this  court.  Several  of  the 
Code  forms  of  indictments  are  defective,  under  the  argu- 
ment made  in  this  case  ;  for  they  omit  to  aver  manv  factfi, 
which  are  necessary  to  be  proved  to  insure  a  conviction. 
Many  of  them  aver  facts  disjunctively,  and  all  of  them 
omit  all  mention  of  the  county  in  which  the  offense  was 
committed. — See  Code,  <^§  3244,  3506,  3507  ;  also,  forms 
Nos.  7,  20,  29,  31,  33,  G6,  67,  GS,  71,  74,  &c.  These  forms 
30 
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we  have  invariably  held  sufficient. — See  the  autliorities 
collected,  Shep.  Dig,  71-2.  In  XoJcs  v.  The  State,  (24  Ala. 
072,)  our  predecessars-  ruled,  that  the  constitution  does  not 
inhibit  the  legislature  from  introducing  forms  of  indicment, 
variant  from  those  of  the  common  law.  They  further 
ruled,  that,  if  the  form  of  .indictment  prescribed  by  the ' 
statute  contain  such  an  accusation  at  the  suit  of  the  State, 
found  by  a  grand  jury,  as  fnraishes  to  the  accused  reason- 
able information'. of  what  he  is  called  on  to  answer,  by 
setting  forth  the. constituent  elements  of  the  offense,  it  will 
be  sufficient,  although  it  may  omit  many  avennenta  that 
were  necessary  at  common  law.  The  indictment  in  this 
case  is  in  the  form  which  the  law  has  prescribed,  and, 
under  the  rules  above  declared,  it  is  sufiicient. 

The  fourth  section. pf  the  act  under  wliich  the  defendant 
was  tried,  is  in  the  following  language  :  "Before  any  con- 
viction can  be  liad  in  any  prosecution  under  this  act,  it 
shall  be  incumbent  on  the  State  to  j)rove,  by  three  or  more 
TCJ'pectable  witnesses,  that  the  gene'-nl  reputation  of  the 
house,  or  the  keeper  thereof,  for  the  keei>ing  of  which 
the  indictment  is  found,  as  to  trading  or  trafHcking  illegally 
with  slaves,  is  bad."  On  a  comparison  of  the  sections  ], 
3,  and  4  of  this  statute,  it  will  be  discovered  that  each  is 
difll'rcnt  from  the  others.  Section  1  declares,  that  certain 
elements  shall  constitute  a  y»ublic  nuisance;  section  3 
relates  to  the  indictment  ;  and  section  4  declares,  that  cer- 
tain pioof  shall  be  made  before  a  conviction  can  be  liad. 
Section  3  oti^ita  all  mention  of  many  of  the  ingredients  of 
the  offense,  as  found  in  section  1  ;  while  section  4,  in  speak- 
ing of  the  pi'oof  to  be  made,  contains  the  word  illcgaUy, 
which  is  not  found  in  section  1.  Now,  we  think  these 
difTiculties  vanish,  when  we  consider  tlie  purpose  for  which 
each  separate  section  appears  to  have  been  inserted. 
Section  1  defines  the  offense,  and  its  constituent  elements  ; 
section  3  declares  what  shall  b(^  a  sufficient  indictment ; 
and  section  4  requires,  that  certain  proof  shall  be  made, 
preliminary  to  a  conviction.  The  first  declares  what  shall 
be  found  by  the  jury  ;  the  third,  what  shall  be  alleged  by 
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the  pleader ;  and  the  fourth,  what  shall  be  deposed  to  by 
three  or  more  respectable  witnesses.  To  allow  section  4, 
which  relates  to  the  testimony,  to  enlarge  the  constituent 
elements  of  the  offense  which  section  1  defines,  would  seem 
to  be  as  illogical,  as  to  allow  section  3,  which  defines  the 
indictment,  to  restrict  those  constituent  elements. 

If  it  be  asked,  why  require  the  witnesses  to  testify  that 
the  character  for  tralHcking  iUefjally  with  slaves  is  bad,  if 
that  be  uot  one  of  the  facts  to  be  found  by  the  jur}'- ; — we 
answer,  it  v/as  certainly  within  the  power  of  the  legisla- 
ture to  iw.jk.ii  such  a  rule,  and  it  is  not  for  us  to  rpiestion 
the  exercise  of  that  power.  The  ofFensL'  is  complete,  under 
section  1,  if  only  free  j^^'sons  of  color  habitually  visit, 
assemble,  or  stop  at,  or  loiter  about,  a  house  of  th3  kind 
mentioned  in  the  stacute,  proyided  tiifi  giiuoral  reputation  of 
such  house  or  the  keeper  thereofy  as  to  tradingor  trafnck- 
ing  with  slaves,  is  bad...  It  is  not  complete,  \t  slaves  habit- 
ually visit,  assemble,  etc.,  at  such  house,  unless  the  reputa- 
tion of  the  house  or  its  keeper,  for  trading  or  trafficking 
with  slaves,  is  bad. 

In 'TonJaii  t\  Owen,  (ii7  Aln.  15*2",).we  decided,  that  a 
plaintiff',  testifyitig  .  in  his  own  case  to  an  indebtedness  to 
him,  must  go  farther,  atad  swtiar  that  the  debt  is  unpaid. 
Yet  no  one  would  contend,  that,  in  such  case,  the  charge 
of  the  court  should  authorize  that  body  to  find  against  the 
plaintiff,  if  he  had  not  satisfied  them  that  the  debt  was  not 
paid.  The  proof,  in  sucii  case,  getting  before  the  jury,  if 
the  plaintiff'  make  out  a  prhna-facie  case  of  indebtedness, 
the  onus  of  showing  a  payment  would,  in  the  case  suj)- 
posed,  as  in  all  other  cases,  rest  on  the  defendant.  Ei 
inrAimhit  lirohatio,  (jui  (licit.  Tlie  testimony  in  such  case, 
to  be  legal,  must  contain  ])0sitive  and  negative  averments  ; 
while  the  finding  of  the  jury  need  only  respond  affirma- 
tively. 

A  fair  illustration  of  the  argument  we  are  making,  may 
be  seen  in  the  following  supposed  case.  It  is  said  to  be  a 
rule  «f  the  common  law,  not  to  convict  of  murder,  unless 
the  dead  body  has  been  found.     Now,   suppose  an  act  of 
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the  legislature  should  declare,  that  no  conviction  for  mur- 
der should  be  had,  unless  three  respectable  witnesses  should 
testify  that  they  had  eee»  the  dead  body.  On  a  trial,  three 
respectable  witnesses  testify  as  the  statute  requires ;  but 
the  jury  are  convinced  tliat  one  of  the  witnesses  is  mis- 
taken, and  that  in  fact  he  itever  saw  the  dead  body.  Still 
the  jury  are  convinced,  beyond  reasonable  doubt,  that  the 
pris£)jaer  had  committed  the  offense  charged.  Would  any 
one  conteud,  that,  under  the  influeijce  of  such  supposed 
statute,  the  prisoper  should  be  acquitted  ?  So,  under  this 
(Statute,  we  hold,  that  section  4  is  not  introductive  of  any 
new  fact  to  be  fou«d  by  the  jury;  but  that,  out  of  abun- 
dant caution,  its  purpose  was  to  screen  the  defendant  from 
i&onyiction,  save  on  the  testimony  of  three  or  moiQ  respect- 
able witnesses  on  the  question  of  character, 

lit  may  be  questioned,  whether  there  can  be  >such  thing 
as  general  bad  character  or  reputation  for  trading  or  trafHck- 
ing  "with  slaves,  unless  such  trading  or  trafTickjng  was 
illegal ;  in  other  words,  that  a  trader,  who  dealt  witji 
slayers  legally,  could  not  thereby  acquire  a  bad  reputation. 
In  answer  to  this  we  say,  the  legislature  have  inserted  the 
word  illegally,  in  defining  the  measure  of  proof,  and  we 
prefer  not  to  say  they  had  no  object  ill  doing  so.  We 
hold,  then,  that  the  testimony  must  conform  to  section 
four,  but  the  finding  need  only  respond  to  the  requirements 
«f  section  one. 

The  bill  of  exceptions  in  this  case  purports  to  set  out  all 
the  evidence.  F'wg,  witnesses  testified,  that  the  general  re- 
putation of  the  defendant,  for  trading  or  trafficking  with 
slaves,  was  bad  \  but  no  witness  employed  the  word  ille- 
gally. In  the  hi'st  charge  given  to  the  jury,  the  circuit 
court,  on  this  point,  said,  in  effect,  that  if  three  respecta- 
ble witnesses  had  testified  that  the  defendant's  genetal 
reputation  for  trading  or  trafficking  with  slaves  was  bad, 
this  would  meet  the  requirements  of  the  law.  This  was 
an  error. 

The  s(,'oon(l  charge  is,  perhaps,  obnoxious  to  criticism,  in 
Uiis — that  it  does  not   srlficiently  confine  the  assembling 
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or  loitering  of  the  slaves,  or  free  persons  of  color,  to  a 
place  or  places  at  or  about  the  premises  of  the  defendant. 
This  will  be  remedied  on  anotiier  trial. 

It  was  not  necessary  that  the  State  should  prove  affirm- 
atively, that  the  defendant  permitted,  or  consented,  that 
slaves  should  visit,  stop,  or  asscmhle  at,  or  loiter  about  his 
premiKcs.  The  police  t)f  his  ©wn  premises  was  under  his 
control,  and  it  was  both  his  privilege  and  duty  to  drive 
them  away.  If  he  did  not  do  so,  that  provision  of  the 
statute  was  violated. 

It  was  not  necessary  that  the  defendatit  should  have  been 
a  licensed  retailer.-  If  he  kept  a  house  where  spirituous 
liquors  were  sold,  retailed,  or  given  away,  that  was  sufficient. 
The  phrase,  "shall  not  have  a  license  granted  to  him  or  her 
again,"  is  a  verbal  inaccuracy.  Its  meaning  is  nftcrivards^ 
as  is  shown  by  other  provisions  of  the  statute. 

What  we  have  said  will  sufficiently  guide  the  circuit 
court  in  anotlref  trial. 

Reversed  and'  remanded. 


BASS  vs.  THE  STATE. 

frSimCTMENT  I'OH  BETTING  AT  TEN-WNS.] 

1.  Conviction  on  testimony  of  accomplice. — Under  the  act  of  1354,  (Scssidh 
Acts,  1853-54,  p.  30,)  as  auieiuled  by  the  act  of  1858,  (Session  Acts, 
1857-58,  p.  207,)  it  is  the  bettinj;  at  ten-pins,  and  not  merely  playing 
the  game,  that  constitutes  the  offense  ;  consequently,  a  person  Avho 
enj^agcs  in  the  j^anie,  and  does  not  participate  in  the  hettinjf,  is  not  an 
accomplice,  within  the  meaning  of  section  3600  of  the  Code,  which 
forbids  a  conviction  on  the  uncorroborated  testimony  of  an  accomplice. 

2.  If'hcn  ohjection  to  grand  jury  via'j  be  made. — The  objection  cannot  be 
raised  for  the  first  time  in  the  appellate  conrt,  that  the  record  fails  to 
show  tliat  the  grand  jurors  Avere  regularly  selected  and  summoned. 

3.  Constituents  of  offense. — To  constitute  the  offense  of  betting  at  ten- 
pins, (Session  Acts,  18.57-58,  p.  2G7 ;  ib.  1853-54,  p.  30,)  it  is  not  neces- 
sary that  the  game  sh<mld  be  playcid  at  one  of  the  places  enumerated 
in  section  3243  of  the  Code. 
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Fj  OM  the  Circuit  Court  of  Covington. 
Tried  before  the  Hon.  Jno.  K.  Henry. 

The  indictment  in  this  case  charged,  that  the  defendant, 
within  twelve  months  before  the  finding  of  the  indictment, 
and  after  the  Sth  February,  5S5S,  "bet  at  ten-pins,  or 
some  sucli  game,  which  betting  was  not  for  .  the  game.'* 
The  defendant  demurred  to  the  indictment,  for  duplicity, 
for  uncertainty,  because  it  did  not  sufficiently  describe  the 
offense,  and  because  it  did  not  allege  that  tlie  game  was 
played  at  one  of  the  places  specified  in  section  3243  of  the 
Code  ;  but  his  demurrer  was  oven-uled.  "  On  the  trial,'* 
as  the  bill  of  exceptions  states,  "  the  State  introduced  one 
Eue  as  a  witness,  who  testified,  that  the  defendant  and  one 
Carson,  within:  twelve  months  before  ithe  finding  of  the  in- 
dictment, agreed  to  roll  a  game  of  rten-pins  at  a  public 
alley  in. the  town  of  Andalusia  in  Siiid  county,  and  bet  the 
feed  of  two  yokes  of  oxen  for  three  weeks  on  the  result  of 
»said  game;;  that  Carson  aslied  him  to  roll-the  giime  for  him; 
that  he  and  Carson  rolled  said  gauie  against  defendant  and 
another  person,. whoso n;i me  he  did  not  recollect ;  that  they 
went  to  the  bar-several  times  during '.the;  game,  and  drank 
liquor  ;  that  Carson  won  the.game,  and  a  controversy  then 
arose  between  him  and  the  defendant,  as  to  the  construc- 
tion of  the  bet  ;  that  the  game  was  played  in  Covington 
county,  on  a  public  alley  in  .the  to^vn  of  Andalusia,  which 
was  kept  for  play  and  pay,  within  twelve  months  before 
the  finding  of  the  indictment ;  that  he  had  no  interest 
whatever  in  the  bet  made  on  the  game,  or  for  the  alley 
fees,  or  for  the  liquor  drunk  ;  that  he  paid  for  nothing,  and 
neither  won  nor  lost  anything  on  the  game  ;  and  that  his 
only  connection  with  the  game  was  to  join  in  the  rolling 
for  Carson,  and  at  his  request."  The  defendant  asked  the 
court  to  instruct  the  jury,  "that  if  they  found,  from  the 
evidence,  that  the  witness  Rue  was  engnged  in  rolling  the 
game  for  Carson,  and  did  nothing  but  roll  for  him,  and  took 
no  part  in  the  betting,  but  drank  with  the  others  at  the 
conclusion  of  the  game,  he  was   an   accomplice,  and  they 
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could  not  convict  the  defendant  on  his  imcorroborated  tes- 
itimony."  The  court  refused*' this  charge,  and  the  defeiid- 
■<mt  excepted  to  its  refusuL 

John  McCaskill,  for  the 'defendant. 

M.  A.  Baldwin,  Attorney-General,  contra. 

■R.  W.  WALKER,  J.— The  test,  by  which  to  dc^termine 
^whether  a  witness,  who  lias  bedn  introduced  by  the  State, 
is  an  aceom-plice  within  the  meaning  of  section'OGOOof  the 
Code,  is  the  inquiVy,  could  the  witness  himself  have  been 
indicted  for  the  "offense,  either  as  principal  or'accessory  ? 
tiee  Davidson  v.  State,  33  Ala.  350  ;  Bouvier's  Diet.,  "  Ac- 
complice.'" tfnder  the-act  of  February  17,  1854,  (Acts 
'53-4,  p.  30,)  as  amended  by  the  act  of  February  8,  1858, 
(Acts '57-S,  p.  267,)  it  is  the  betting  at  ten-pins,  and  not 
merely  playing  the  game,  thht  consfit^ites  the  offense.  As 
the  witness  did  not  bet,  and  was  not  concerned  in  the  bets 
made  by  others  who  took  paii  in  the  game,  he  could  not 
have  been  indicted  ;  mid,  therefore,  was  not  vm  accomplice. 

[2.]  The  objection,'that  •  the  record  fails' to  show  that 
the  grand  jury  W'as  regularly  selected  and  summoned,  can- 
not be  made  for  the 'first  time  in  this  court.— Code,  §  3591  ; 
Shaw  i^  State,  IS  Ala.'549;  KugcM  v.  State,  19  Ala.  540; 
Floi/d  V.  State,  30  Ala.  5 1 1  j  liusscll  v.  State,  33  Ala.  3GG. 

[3.]  It  is  not  necessary  to  constitute  the  offense  of  bet- 
ting at  ten-pins,  that  the  playing  should  take  place  at  one 
of  the, places  enumerated  in  section  3243  of  the  Code. 
Hence,  the  objection  to  the  indictment  was  not  well  taiLen. 
■  Judgmoiit  £tffirmed. 
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SMITH  ET  AL,  VS.  THE  STATE. 

Ql^'WGTMEKT   FOKGAMIXG.] 

1.  Conviction  on  testimovy  of  accomplice.- — "Where  a  "witness  testifies,  thafc 
he  was  present  while  the  several  »leferHlaat«  played'  a  miniber  of 
games  with  cards;  that  at  the  request  of  one  of  the  players,  who  did 
not  understand  the  game  w«  11,  he  sat  behind  him,  and,  from  time  to 
time,  during  the  whole  continuance  of  tile  games,  instructed  him  how 
to  play;  that  he  took  a  card,  an  one  or  two-occa.'iuns,  from  the  hand 
of  said  unskillful  player,  and  threw  it  down  on  the  table  forhim,  and, 
on  one  occasion,  during  the  momentury  absence  of  said  player,  jdayed 
one  of  his  cards  for  him;  and  that  he  wa,s  also  engaged  in  reading  a 
part  of  the  time, — the  ootirt  may  rethst^  to  instruct  the  jnry,  that  said 
witness  was  an  accomplice.^.  (.Code,  $  360U,)  and  that  a  convict  ion 
could  not  be  had  on  his  uncorroborated  testimony. 

2,  What  constitutes  a  public  House. — A  lawyer's  office  is  a  public  house, 
within  the  prohibition  of  the  statute  against  gaming,  (Co(it,  §  3'243,) 
and  where  it  c«naist«  of  "ffwo  rooms,,  front  and  bjuik,  connected  by  a 
door,  in  each  of  which  profe.ssional  busijicss  is  transacted,  the  two 
rooms  are  equally  within  the  statute. 

From  the  Circuit  Cisurt  of  Choctaw. 
Tried  before  the  Hon.  A.  A.  Colemax. 

Pit  this  case,  George  Frank  Smith,  Marcellus  A.  Cole- 
man, M.VanCamp  and  Charles  Hill  were  jointly  indicted 
for  gaming  ;  the  indictment  being  in  tiie  general  form  pre- 
scribed" by  the  Code.  "On  the  trial,"" as  the  bill  of  excep- 
tions states,  "  {*he  State  introduced  one  Moody  as  a  \vitnes9, 
who  testified-,  tha'r  vrithin  twelve  months  before  the  finding 
of  the  indictment,  and  in  said  county  of  Choct-'aw,  the  de- 
fendants played  several  gaines  with  cards,  (called 'euchre,') 
in  the  law-otfice  of  George  F.  and  G.  Frank  Smith,  prac- 
ticing attorneys;  that  said  office  was  iihiated  on  the  street 
facing  the  public  square  in  the  town  of  Butler,  in  which 
public  square  is  the  courb-house  ;  that  there  were  two 
rooms  in  said  office,  witili,a.  door  leading  from  one  to  the 
other  ;  tfiat  the  law-books  <rf  said  attorneys  were  kept  in 
tiie  front  room«  and,  business  was  done  with  the  public  in. 
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both  rooms,  but  usually  in  the  back  room-,  where  the 
writing-table  of  one  of  said  attorneys  was  situated  ;  that 
the  playing  was  done  in  said  baick  room  j  tliat  the  door  be- 
tween the  two  rooms  and  the  windows  were  closed,  and 
the  back  door  could  not  be  seen  from  the-  street ;.  that  wit- 
ness, at  the  request  of  Charles  Hill,,  who  did  not  under-r 
stand  the  game  well,  sat  behind  him.,  am],  from  time  to 
time,  instructed  him  how  to  play  ;  that  this  information 
was  given  by  him  to  said  Plill,  from  time  tO'  time,  during 
the  whole  continuance  of  the  gan*es-;-that  h*  took  a  card, 
on  one  or  two  occasions,  from  said  Hill's-  hand,  and  threw 
it  down  on  the  table  for  him  ?  that  on<  one  occasion,  while 
said  Hill  was  momentarily  absejit  from  the  room,  he  took 
np  his  cards,  and 'passed' for  him,  (which  is  a  technical 
expression  in  the  game,)  and  that  he  (witness)  was  also 
reading  a  medical  book  a  part  of  the  time  the  game  was 
going  on.*'  This  being  all  the  evidence,  the  defendants  re- 
quested the  court  to  instruct  the  jury — 1st,  "that  the  said 
witness  was  an  accomplice,  within  the  meaning  of  section 
3600  of  the  Code,  and  that  a  conviction  could  not  be  had 
on  his  testimony  alone;"  and,  2d,  "that  the  house  in 
which  the  playing  tooK  place,,  was  not  a  public  house 
within  the  meanini?  of  section  3*243  of  the  Code."  The 
eourt  refused  these  charges,  and  tlie  defendants  excepted 
to  their  refusal. 

William  Boyles,  for  the  defendants.. 
M,  A.  Baldwin,  Attorney-General  contra, 

A  .-J.  WALKER,  C.  J. — The  witness  only  participated 
in  the  playing  by  aiding  an  unskillful  player  with  his 
advice,  and  at  one  time  doing  some  little  acts,  during 
a  brief)'  absence  of  such  unskillful  player,  in  his  place. 
These  acts  were  not  of  sach  character  as  necessarily 
to  constitute  the  witness  an  accomplice,  when  he  was 
not  engaged  in  the  performance  of  them.  During  a  part 
of  the  playing,  the  witnes*  was  engaged  in  reading. 
While  he  w.as  ao  engaged,  it  caanot  be  affirmed,  as  a  legal 
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conckision.fthsft  he  was  either  assisting  in  the  game,  or  par- 
ticiptfting  in  it.  The  offense  may  have  been  complete,  by 
wlifrt  was 'done  during  the  time  occupied  by  the  witness  in 
reading. — Swallow  v.  The  State,  20  Ahi.  30  ;  Cannon  v. 
State,'^i5  ih.  oS^ ;  Coggins  v.  State,  7  Porter,  2G3.  The 
courtrwas,  therefore,  Tiot  authorized  to  assume  conclusively, 
tliJlt  the  v\  itness  was  m.  accomplice  at  all  the  points  of 
tinae  when  enough  was  done 'to  authorize  a  conviction. 
Thi^  the  court  was,  in  the  first  charge  asked,  requested  to 
do  ;  or,  at  least,  that  was  the  eflect  of  the  charge.  There 
was,  therefore,  no  error  in  the  refusal. 

[2'.]  There  was  iiio  error  'in  the  refusal  of  the  second 
charge  requested. 

Affirmed. 


Ex  Paute  KELLY  et  al. 

[Arri-ICATIOX   FOR   IIAREAS  COKI'CS.] 


I.  JarisdictiDivcf  Slafc  courts  to  discharge penoii  Ui'Cmtoihi  for'ilolation'o/ 
criAiwahluirs  of  Utiilcd  States. — The  courts  of  this  State  have  now 
(July  9,  18(i])  no  jurisdiction  to  drftchar^e  from  custody  a  person  Avho 
was  arrested  prior  to  the  passage  of  the  ordiihiticc  of  secession,  charged 
with  a  violation  of  the  criniinallawrttif  the  Un'itecrStates  within  the 
limits  of  the  State  of  Virginia;  the  question  of  his  right  to  be  dis- 
charged, or  his  transfer  to  the  ])roper  court  in  Virginia  for  trial;  ap- 
]iertaininj^to  the  jurisdiction  oFLlie  distiicf  court  of  the  Coiifedetate 
States. 

Application  by  John  Ivelly  ar.d  Ixiohard  Dodge,  alias 
liichard  Ilorton,  for  the  ^rit  of  habeas  coijms,  or  other 
remedial  process,  to  obtai<n  their  release  from  impnscmmertt 
in  the  county  jail  of  ^lobile.  The  p^tilicvners  Avere  ar- 
rested under  a  warraiit,  djited  November  2,'1'660,  issued  by 
a  justice  o1  the  peace  in  MobiU',  (acting  I'widor'the  authority 
conferred  on  him  by  the  act  of  congress  approved  the  24th 
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September,  1789,  known  as  the  "judiciary  act,7)  ixn'a 
cliarge  of  assault  and  battery  and  robbery,  "said  to  have 
been  committecl  by  tlioni,  on  tlie  person  of  one  Marbin 
Green,  in  the  nion^h  *of  September,  ]SGO,  on  board  the 
American  sliip  Eastern  Stay,  in  the'Potomiic  river,  near  ita 
mouth,  and  contiguous  tothc  Chesapeake  bay;"  and  were 
committed  to  jail  by  the  justice,  -to  answer  said  charge 
"before  the  next  grand  J4!>:y  for  the  Unitexl  Stiites  i©f 
America."  At  the  December  tern),  ISGO,  of  the  disti-rt.t 
court  of  the  United  States  fsr  the  southern  district  of  Ala- 
bama, Hon.  Wm.  G. 'Jones  presiding,  the  grand  jury  i?n-es- 
tigated  tlie  case,  and  returned  into  court  a  report  ir.  wi  iting, 
in  wliich  they  stated,  that  they  were  sfitisfied  of  tliC'  com- 
mission of  the  oflii'nse  byfthe  prisoners,  but  were  advised 
that  tlio  court  liad  no  jurisdiction  of  the  case,  exce^St 'to 
order  its  transfer,  and  the  removal  of  the  prisoners  for  trial, 
to  the  proper  tiibuTial;  and  tlie  court  therenpon  made  a*: 
order,  on  the  illth.  January,  il8(il, ''(the  day  on  which  the 
Alaban^.a  oi'diaiance  of -secession  was  adapted,)  directing  the 
United  States  marslial  of  that  di?;trict  to*  remove  the  pris- 
oners to  the  eastern 'district  of  Virginia,  and  to  deliver 
tliem  to  the  liwrslmlof  that  district.  Ovi  the  Sfh  February, 
1  SGI,  th(3  prisoners  sued  out  a  liahcas  corpus  beforcthe  JI(»u. 
IIenky  Chambkulain",  the  judge  of  the  city  court  of  Mo- 
bih',  who,  on  the  iiearing  of  "the  case,  remanded  them  to 
jail;  .'ind  on  th(!.7th  March,  18G1.  tliey  renewed'tiieir  ap- 
plication to  this  court.  The 'Opinion  of  this  couit  was 
delivered  on  the  9th  July, -ISGl. 

F.  S.  Br.orxT,  for  the  prisoners. — .1.  The  order  of  Judge 
Jones,  having  been  made  on.  the  day  the  iNlabama  ordinance 
of  secession  was  passed,  is  void. — rArnoldi'. -United  States, 
9  Cranch,  IQi.  That  ordinance  was  a  revocnrtion  of  the 
entire  leg;ishition  of  the  United  States  congress  within'the 
limits  of  this  State;  and  this  state  of  things  contirmed 
until  the  2Gth  Januaiy,  when  the  convention  adopted  such 
portions  of  the  United  States  laws  as  they  deemed  neces- 
sary for  tlie  government  of  the  State. 
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2.  The  ordinance  of  2Gth  January,  continuing  and  trans- 
ferring to  State  courts  the  cases  pending  in  the  United 
States  courts,  expressly  excepts  from  its  operation  those 
cases  *'iu  wliicU  the  United  States  of  America  is  plaintitT;" 
and  the  effect  of  this  exception  is  to  discontinue  all  prose- 
cutions at  the  suit  of  the  United  States.  The  adoption  of 
the  act  of  1S25,  respecting  crimes  agaii4«t  ITlie  United 
States,  by  the  6-th  section  of  that  ordinanx^e,  was  prospec- 
tive in  its  operation,  and  could  not  revive  ^  crinuinal  prose- 
cution which  had  been  discontinued, 

3.  The  prisoners  liave  committed  no  offen-se  against  the 
lava's  of  Alabama.  They  are  charged  with  the  commission 
of  an  ofFens\j,  outside  tlie  limits  of  the  State,  against  a 
government  whose  laws  and  jurisdiction,  within  this  State, 
are  abolished  ;  and  there  is  now  no  law  by  which  they  can 
he  detained  or  punished.  Nor  has  the  United  States,  though 
now  a  foreign  government,  any  right  to  demand  tlieir  sur- 
render for  trial,  since  that  is  a  riglit  wiiich  only  exists  by 
virtue  of  treaty  stipulations  ;,  and  any  treaty  between  the 
Unated  States  juid'  the  Confederate  States,  hereafter  made, 
woisld  not  reach  their  ease. — 2  Brock.  C.  CV  493. 

4-  TTwless  discharged  by  authority  of  a  State  court,  the 
prisoners  are  without  remedy;,  the  ordinance  of  secession 
having  abrogated  the  constitution,  of  the  United  States,  its 
laws,  courts,  judges,  and  officers.-  The  following  authori- 
ties are  referred  to:  Hose  v.  JlimcJi/;  4  Cranch,  291  ;  Elliott 
t\  Piersol,  1  Peters,  340  y  Exclmngc  v.  McFaddcn,  7  Cranch, 
116;  Williams  v.  SuffoUc  lus..  Co.,  3- Sumner,  C.  C.  270  ; 
VatteFs  Law  of  Nations,  (ed.  1S29,)  5S-66. 

A.  J.  WALKER,  C.  J,— We  think  that,  at  this  time, 
the  application  for  the  habeas  corpus  in  this  ca.se  appertains 
to  the  juriiidiction  of  the  district  court  of  the  Confederate 
States  of  America ;  and  that  guided  by  the  decision  in 
Ahlcmun  v.  JJooth.,  (21  How.  506,)  which  we  recognize  as 
an  able  au<l  correct  exposition  of  the  law,  we  have  no  au- 
thoj-ity  to  iaterfere  hi  the  matter..  AVe  state,  biiefiy,  the 
reasons  Chiut  lead  us  to  that  conclusion. 


JUNE  TEtlM,  1861.  477 


Ex  pai-te  Kelly  et  ul. 


The  ordinance  of  the  convention  of  the  State  of  Ala- 
bama, conferring  the  judicial  power  of  the  courts  of  the 
United  Ettites  in  tlais  State  «poa  the  State  courts,  was 
limited  in  its  operation  to  the  time  when  the  congress  of 
the  Confederate  States  shaul<l  otlierwiee  dispose  of  the 
jurisdiction.  The  constitution  of  the  provisional  govern- 
mew't,  in  its  third  article,  bestows  that  jurisdiction  upon  the 
district  courts  ;  and  bestows  upon  the  congress  of  the  Con- 
federate States  power  to  make  laws  for  the  transfer  of 
eaMses,  pending  in  the  couHsief  tlie  United  States,  to  the 
courts  of  the  Confederacy  j  a«d  also  for  tlie  execution  of 
ihe  orders,  decrees  and  judgments  theretofore  rendered  by 
the  courts  of  the  United  States,  Section  fifty  of  the  act 
of  the  provisional  congress,  to  est^iblish  the  courts  of  the 
ConfederateStates,  adopted  March  16th,  1861,  provides,  that 
no  person  now  under  arrest,  or  in  custody,  upon  any  crim- 
inal chai'ge  or  offense, on  proces-s  issued  from  the  courts  of  the 
United  i^tates,  shall  be  released  by  reason  of  the  dissolution  of 
the  Ufii^i ;  but  he  shall  continue  under  arrest,  or  in  custod}'. 
until  discharged  by  due  course  of  law.  The  State  of  Vir- 
ginia is  now  a  member  of  the  Confederacy  ;  and  an  act  of 
congress,  approved  9tli  February,  1861,  continues  in  force 
all  laws  of  the  United  States  which  were  in  use  in  the  Confed- 
erate States  of  America  on  the  first  day  of  November  last, 
and  not  inconsistent  with  the  constitution  of  the  Confederate 
States. 

In  view  of  the  constitutional  and  legislative  provisions 
above  stated,  we  are  not  prepared  to  decide,  that  the  judge 
of  the  district  court  is  without  authority  to  transmit  the 
prisoners  to  the  proper  court  in  Virginia  for  trial,  as  might 
have  been  done  Under  the  laws  of  the  United  States,  if  the 
Union  had  not  been  dissolved. — Brightley's  t)igest,  p.  90. 
At  all  events,  we  feel  entirely  clear  in  the  opinion,  that  the 
question  of  the  prisoners'  rigiit  to  a  discharge  is  a  matter 
now  appertaining  to  the  jurisdiction  of  the  district  court 
of  the  Confederate  States ;  and  it  would  be  improper  for  us, 
at  this  time,  to  grant  to  the  prisoners  any  remedial  process. 
Motion  refused. 
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[actiox  ox  common  imoxky  counts.] 

1.  Judicial  notice  ef  frec-niasons  as  charitable  coiyoratioii .—lth(\  courts 
of  this  State  will  take  judicial  notice  of  the  fact,  that  the  st)(!iety  of 
free-Titasons  i.s  a  purely  charitable  cuiyxu-ation. 

2.  Compefcncti  of  corporator  as  juror,  and  aw  ■witness  for  eor2"'r''Jioii. — Tho 
society  of  free-iiuisous  beinj^  a  purely  charitable  corporation,  a  mem- 
ber of  the  society  cannot  be  said  to  have  the  smallest  pecuniary  in- 
terest in  the  ev-ei>t  of  a  suit  to  whicii  the  socii^ty  i.s  a  party;  const - 
qnently.  he  is  a  competent  jiuror,  and  a  competent  witness  for  the 
society. 

3.  Vailancr  in  dcscHjifion  '^f  corpcrati'iii. — The  sci.  !•"  o*"  iiet-;:i.i.sons  ia 
this  Htate  being  incorporated  by  the  name  of  the  "  ^Moot  \Vo!>!-.ipful 
Grand  Lodge  of  Ancient  Fre<(-masonvS  of  Alabama  a'ld  ii.s  Masonic 
Jurisdiction,"  and  suing  by  that  name,  a  cliaiter  granted  by  tho 
"Grand  Lodge  of  the  .State  of  Alabama,"  authorizing  the  i)eisons  to 
"whom  it  is  directed  "to  foini  thenustdves  into  a  regular  L)dge  of  an- 
cient free-masons,  by  tho  name  of  Yurkville  Lodge  Xo.  ]:'.!,"  sutB- 
ciently  appears  to  have  been  issu^l  by  said  cor})oration,  and  the  mis- 
desciiptlou  does  not  amount  ta.a>.iuuterial  variance. 

Appeal  from  the  CircTiit  Cio'iii-t  lof  Pickens. 
Tried  before  the  IIon.A..  A.  Colemax. 

Tins  action  vvus  brought  by  the  "Most  "Wor.shipful 
Grand  Lodge  of  Ancient  Free-masons  of  Alabama  and  its 
i\lasonic  Jurisdiction,"  again.st  Jnme.s  T.  J'aidjii".  Tho 
complaint  contained  the  common  count  for  money  had  and 
received,  and  another  on  an  account  stated.  The  pleas 
were — 1st,  the  general  issue  ;  .2d,  payment  ;  and,  3d,  that 
the  plaintiff  never  was  a  corporation  authorized  to  sue  on 
said  causes  of  action.  Before  the  trial  was  commenced,  us 
the  bill  of  exceptions  shows,  the  defendant  challenged  for 
cause  two  of  tlie  jurors,  who  were  shown  to  be  members 
of  suboi'dinate  lodges  established  under  the  authority  of 
said  grand  lodge  ;  and  reserved  an  exception  to  the  over- 
ruling of  his  objection.  On  the  trial,  the  plaintiif  oflered 
in  evidence  an  instrument   ot    writing,  which  was  proved 
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to  biB  sealed  with  the  seal  of  said  grand  lodge,  and  signed 
by  D.  Clopton,  grand-master,  P.  Williams,  deputy  grand- 
master, S.  II.  Dixon,  senior  grand- warden,  Geo.  W.  Gaines, 
junior  grand-warden,  and  A.  P.  Pfister,  grand-secretary,  in 
•  the  following  words  : 

•'We,  the  Grand  Lodge  of  the  State  of  Alabama,  to  all 
the  enlightened,  passed  and  raised,,  to  whom  those  presents 
shall  come,  greetmg  :  ;  Know  ye,  that  by  the  liigh  power 
vested  in  us,  ,we  do  hereby  authorize  and  empower  the  fol- 
lowing well-beloved  brethren,"  (naming  seven  persons,) 
"residing  at  or  near  Ydrkville,  in  the  county  of  Pickens, 
State  of  Alabama,  to  form  ,  themselves  into  a  regular  lodgo 
of  ancient  free-masons,  to.  bo  opened  at  Yorkville,  by  the 
name  of  I'oikville  Lodge  No.  l^Jl  ;  and  we  do  hereby  em- 
power tlie  above-named  bnetliren  and  their  successors,  with 
their  constitutional  number,  to  assemble  and  open  a  legal 
lodge,  to  confer  the  degrees  of  icntered  apprentice,  fellow- 
craft,  and  master-mason,  to  adrtiit  members,  and  to  do  all 
other  business  a])pertaining  to  said  degrees  ;  conforming  in 
all  their  doings  to  the  by-laws  of  their  lodge,  anJ  the  con- 
stitution and  by-laws  of  the  Grand  Loilsv,  of  the  State  of 
Alabama  ;  for  which  purpose  this  shall  be  their  sufficient 
warrant  or  charter.  Given  under  our  hands,  and  the  seal 
of  the  Grand  Lodge,  at  Montgomery,  this  4th  December, 
A.  L.  5S;5l." 

(Signed  and  sealed  as  above  stated.) 

The  plaintiff  offered  this  document  in  evidence  "to  show 
that  Yorkville  Lodge  No.  131  was  under  the  jurisdiction 
of  said  grand  lodge  ;"  and  the  court  admitted  it  for  that 
purpose,  against  tlie  defendant's  objection,  and  he  excepted 
to  its  admission.  The  plaintiff  also  read  in  evidence  its 
charter  of  incorporation,  as  found  in  Clay's  Digest, 
pp.  374--5  ;  and  then  offered  one  Payne  as  a  witness,  who 
testified,  on  voir  dire,  "that  he  was  a  member  of  said 
grand  lodge,  and  master  of  Yorkville  Lodge  No.  13  L" 
The  defendant  objected  to  the  competency  of  said  witness, 
and  reserved  an   exception  to  the  overruling  of  his  objec- 
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tion.  Tlie  testimony  of  Payne  was  to  the  effect,  that  the 
defendant  had  been  treasurer  of  Yorkville  Lodge  No.  131, 
and  was  indebted  to  said  lodge  for  a  balance  of  money  in 
liis  hands  as  such  treasurer.  The  rulings  of  the  court 
above  stated,  with  others  which  require  no  particular  no-« 
tice,  ar«  aow  assigned  as  error. 

Turner  Reavis,  for  appellant, — 1.  It  is  one  of  the  old- 
est maxims  of  the  law,  that  a  jury  must  be  indifferently 
chosen  ;  a«d  that  not  only  the  smallest  pecuniary  interest, 
but  even  favor  or  bias  towards  a  party,  disqualifies  a  juror. 
Finch's  Law,  pp,  390-402  ;  3  131a.  Com.  363,  m.  p.;  Hes- 
kcth  V.  Braddoch,  3  Burr.  1856-7  ;  Lt/nch  v.  Horry,  1  Bay, 
229;  Davis  v.  Alien,  11  Pick.  466;  Wood  v.  Stoddard, 
S  Johns.  194;  Fagc  v.  liaUroad  Co.,  1  Foster,  43S.  The 
juroi'S  objected  to  could  not  have  been  unbiased,  indifier- 
cnt,  or  disinterested  ;  for  the  corporation  suing,  of  which 
they  were  members,  is  not  only  authorized  to  hold  prop- 
erty, and  to  sue  for  money  or  otiier  property,  but  "to  do 
nil  other  things  concerning  the  estates  and  moneys  of  the 
lodge," — an  authority  which  would  empower  the  members 
to  divide  among  themselves  the  very  money  recovered  in 
this  case.  It  is,  in  effect,  the  case  of  one  of  the  parties  to 
u  suit  sitting  as  a  juror  on  its  trial. 

2.  Fur  the  same  reasons,  Payne  was  not  a  competent 
witness  for  the  plaiutiff;  being  really  an  integral  part  of 
the  corporation,  and  giving  evidence  for  himself.  As  :i 
member  of  the  corporation,  the  judgment  would  be  evi- 
dence for  or  against  him  in  any  subsequent  suit  between 
him  and  any  other  members,  for  an  account  of  the  money, 
debts,  and  estate  of  the  corporation  ;  and  in  the  event  of 
a  dissolution  of  the  corporation,  he  would  be  entitled  to  a 
share  of  the  very  money  recovered  in  thi«  suit. — Code, 
%^  1489-90,    2651. 

3.  The  instrument  ottered  in  evidence,  as  the  charter  of 
Yorkville  Lodge  No.  131,  ought  not  to  have  been  admitted. 
A  corporation  can  only  act  in  and  by  its  corporate  name. 
The  charter  of  the  subordinate  lodge,  therefore,  emanated 
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from  some  other  body  than  tlie  plaiiitili';  or,  if. granted  by 
the  plahitiff,  was  an  unauthorized  act. 

E.  W.  Peck,  contra. — 1.  The  plaintiff  is  a  purely  chari- 
table corporation,  as  this  court  must  judicially  know,  even 
if  the  fact  were  not  apparent  on  the  face  of  its  charter. 
The  corporation  being  charitable,  its  members  are  compe- 
tent jurors  and  witnesses. — 1  Greenl.  Ev.  §§  332-3  ;  M. 
E.  C  lurch  V.  Weed,  5  Ohio,  2S8  ;  3  Phil.  Ev.  pp.  58-60, 
note  37  ;  Furple  v.  Uorton,  13  Wendell,  22. 

2.  Ko  specific  objection  was  made  to  the  charter  of  the 
subordinate  lodge;  no  material  variance  or  misdescription 
of  the  corporation  is  shown  b}^  it ;  and  it  does  not  lie  in 
the  defendant's  mouth,  after  acting  under  the  charter,  and 
receiving  the  money  belonging  to  the  lodge,  to  question 
the  authority  of  the  charter. 

STONE,  J. — It  is  certainly  a  good  and  wholesome 
rule,  which  should  be  strictly  regarded,  tliat  any  pe- 
cuniary interest,  even  the  smallest,  in  the  event  of 
the  suit,  will  disqualify  a  person  from  serving  on  the  jurv 
charged  with  its  trial.  This  rule  is  necessary  as  a  protee- 
tion  to  the  public  interest,  and  as  a  guaranty  of  that  purity 
and  integrity  in  the  administration  of  the  law,  which  alone 
can  inspire  respect  for,  and  confidence  in  our  judicial  tri- 
bunals.— llussdl  V.  Hamilton,  2  Scam.  56  ;  Lynch  v.  Ilorrjf, 
1  Bay,  229;  Wood  v.  Stoddard,  2  Johns.  194;  Fiuch's 
Law,  C99  ;  IlcsJccth  v.  JBiaddocJc,  3  Burr.  1S5G  ;  Davis 
V.  Allen,  11  Pick.  466;  Brittain  v.  Allen,  2  Den.  120; 
Fage  -v.  liailread  Co.,  1   Foster,  43S  ;  3  Black.  Com.  363. 

If,  liowever,  the  society  of  free-masons  is,  in  its  financial 
policy,  purely  eleemosynaiy,  or  charitable,  then  the  mqua- 
Ktrs  of  the  grand  lodge,  as  such,  cannot  be  said  to  have 
any  j)ecuniaiy  interest  in  the  result  of  the  suit  ;  and  n6 
other  ground  of  challenge  against  these  jurors  being 
shown,  the  ruling  of  the  circuit  court,  on  the  hypothesis 
stated,  would  be  free  from  error. — Cam.  v.  O^Ncil,  6  Gray, 
343  •  M.  E.  Church  v.  Wood,  5  Ohio,  283  ;  1  Greenl.  Ev. 
31 
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^  833  ;  Nason  v.  Thatcher,  7  Mass.  398  ;  Phil.  Ev.,  Cow. 
&  Hill's  Notes,  (edition  of  1850,)  vol.  3,  pp.  58-9. 

The  society  known  as  fi-ee-masons  has  long  existed  in 
this  country,  and  in  almost  or  quite  every  part  of  it.  The 
purpose  and  objects  of  the  society  liave  been  made  public 
in.  numerous  books,  periodicals,  and  public  addresses. 
From  all  these  sources  of  information,  and  from  the  gene- 
rally received  and  accredited  judgment  of  tlie  public,  the 
sole  pui-pose  and  object  with  wiiich  masonic  institutions 
acquire  money  and  property,  beyond  their  current  expenses 
as  a  society,  (turnituie.  lights,  fuel,  stationery,  and  the 
like,)  are  for  the  bestowal  of  reliefs  and  charities  to  the 
Dccdy.  In  addition,  the  3d  and  4th  sections  of  the  act  to 
incorporate  masonic  lodges  in  the  State  of  Alabama,  tend 
to  confirm  tb.e  belief  that  the  society  is  eleemosj'nary  in 
its  aims.  Under  tliese  circumstances,  we  liold,  that  we 
will  take  judicial  nolice,  that  the  grand  and  subordinate 
lodges  of  free-masons  within  the  State  of  Alabama  consti- 
tute a  charitable  or  eleemosynary  corporation. — Mayor  of 
V/cti(mi)ka  v.  Winter,  29  Ala.  660 ;  SaJonio)i  -.i.  The  State, 
28  Ala.  88  ;  'I)&eier  v.  Joi/cc,  8  Por.  303  ;  Lawrifcn  v.  Hag- 
gard,  3  Mon.  149  ;  Jones  v.  Ovcrstreet,  4  ]\Ion.  547  ;  Floyd 
V*  Fdchf,  14  Ark.  293  4  Steplien  v.  State  of  Georgia,  11  Ga. 
241  ;  Duncan  v.  Liitell  2  Bibb,  424  ;  Sterne  r.  The  State, 
20  Ala.  43  ;   Ward  v.  The  State,  22  Ala.  16. 

It  results  fiom  what  v^'O  have  said  abuvc,  tljat  the  cir- 
(juit  court  rightly  overruled  the  sevcM-.il  objections  to  the 
jurors  and  to  the  witness. 

[3.]  It  is  also  urged,  that  the  circuit  court  erred  in  ad- 
mitting in  evidence  the  charter  of  the  subordinate  lodge, 
because  of  a  variance  between  the  corporate  name  of  the 
grand  lodge  of  free-masons  as  found  in  the  act  of  incorpo- 
ration, and  that  by  which  it  granted  the  charter  to  the  sub- 
ordinate lodge. 

In  the  leading  case  of  the  Mayor  and  Burgesses  of  Lynn, 
(10  Rep.  124,)  it  is  said,  that  "  variances  in  syllahls  ct  verbis, 
and  not  in  sensu  ct  re,  aic  not  material."  It  is  further 
stated,  as  the  rule  for  determining  u-hcn  the  variance  is  im- 
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material,  that  the  descriptive  icords  used  shall  import  the 
certain  and  true  name  of  the  corporation.  In  Neivport  Me- 
chanics^ 3Iai?f.  Co.  V.  Starhird,  (10  N.  II.  12-5,)  it  is  inti- 
mated as  sufficient,  "if  there  is  enough  expressed  to  show- 
that  there  is  such  an  artificial  beinsz;,  and  to  distiuLrulsh  it 
from  all  others."  In  the  case  of  Doe,  on  demise  of  Mayor ^ 
&c.,  of  Waldon  v.  Miller,  (1  15arn.  &  Aid.  G!)9,)  the  do- 
claration  stated  a  den:;isc  by  "the  mayor,  aldermen,  ca[»ifal 
burgessL's  and  commonalty  of  the  borough  town  of  Waldo)i.^^ 
The  act  of  incorporation  given  in  evidence  named  the 
corporation  "tiie  mayor,  aldermen,  capital  burgesses,  and 
comnKmalty  of  ]Valdon.^^  The  court  of  king's  bench  ruled 
the  variance  immaterial. — See,  also.  Mayor,  c(x.,  of  Staf- 
ford V.  Jjolfon,  1  Bos.  &  Tu\.  43 ;  Inhah.  of  MlddJetoicn 
t'.  McConuice,  Permirigton,  (N.J.)  500,  in  margin  ;  '^African 
Society  c.  Varielc,  13  Johns.  3S  ;  J\£i.divay  Cotton  Manf.  v. 
Adams,  10  Mass.  3G0  ;  Tnhah.  v.  String,  5  Halst.  323  ;  Mil- 
iord  and  Chil.  TurnpiM  Co.  c.  Brush,  10  Ohio,  112; 
Minot  c.  Curtis,  1  jMass.  44-1  ;■  Hagerstoivn  THrnpike  Eoaa 
V.  Crcegcr,  5  liar.  &  Johns.  122. 

In  the  case  from  IQth  New  Hampshire  Reports,  cited 
supra,  it  was  said,  tliat  "the  alteration  or  transposition  of 
a  woi'd  in  the  name  [of  a  natural  person]  frequently  make.^ 
an  entirely  diftl'ri.'nt  name  ;  while  the  name  of  a  coi-pora- 
tion  ir(Mjuently  consists  of  several  descriptive  words,  and 
the  transposition  of  them,  or  an  inter[)olation,  or  omission, 
or  aJNMation  of  some  of  them,  may  make  no  essential  dif- 
ference in  the  case." 

In  Smith  V.  Planh-roadCo.,  (30  Ala.6G3,)  we  said,  "There 
is  a  well-marked  distinction  between  a  misnomer,  which 
incorrectly  names  a  cor]>orat!on,  but  correctly  descrihcs  it, 
and  the  statement  in  the  pleading  of  an  entirely  different 
party." — See,  also,  3IcWaJlcr  v.  Branch  Vanh,  3  Ala.  1-53; 
Cranford  v.  Banlc,  i  Ala.  313  :  Smith  v.  Br.  Bank,  5  Ala. 
2G  ;  JIancocJc  v.  Br.  Banlc,  ih,  440  ;  Snelgrove  c.  Br.  Ban):, 
ih.  290;  Crawford  r.  Br.  BanJ:,  7  Ala.  383;  CaldiceU 
V.  Br.  Banl;  11  Ala.  549  :  Bavis  v.  Br.  Baiil;  12  Ala.  4(53 
Com.  Banh  c.  French,  21  Pick.  4SG  ;  Angell  on  Corpora- 
tions, -^^  98  a,  lOJ,  G4o,  ct  scq. 
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The  name  of  the  plaintiJfF  below,  as  expressed  m  the  act 
by  which  it  was  incorporated,  is  the  *'Most  Worshipful 
Grand  Lodge  of  Ancient  Free-masons  of  Alabama,  and  its 
Masonic  Jurisdiction."  The  charter  which  was  issued  to 
tlie  subordinate  lodge,  to  the  admission  of  which  in  evi~ 
dence  exception  was  reserved,  is  in  the  name  of  "the 
Grand  Lodge  of  the  State  of  Alabama,"  is  directed  to  cer- 
tain persons  by  name,  and  authorizes  them  "to  form  them- 
eelves  into  a  regular  lodge  of  ancient  free-masons,  by  the 
name  of  Yorkville  Lodge  Xo.  131."  These  marks  of  iden- 
tification, we  hold,  sufficiently  show  that  tlie  cliarter  was 
issued  by  the  "Most  "Worshipful  Graud  Lodge  of  Ancient 
Free-masons  of  xMabama,"  and  tiie  only  variance  consists 
in  the  omission  ef  some  words,  making  no  esseiitial  dilfer- 
ence  in  the  name.  Vv^e  think  the  corporation  was  identi- 
fied by  words  sufficiently  descriptive  to  let  it  in  as  evi- 
dence ;  and,  hence,  we  hold,  that  in  this  matter  the  circuit 
eourt  did  not  err. 

Affirmed. 
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fniiJL  IX  EQUITY  BY  V/IDOW,  AITKn  AIJ.OT.MKNT  OF  l)()'\\i:rv,  FOK  UKCOVEIM 

OF  UKXis,  <)i;  Mi>NK  r;:()2iT.s.] 


1.  Lrtcnt  of  vidoiv'n  quarantine— \  jilimtiii'iDn,  about  live  miles  distant 
■  iroin  the  town  in  wliiih  the  lnisl)aii(l  resided  at  tlie  time  of  Lis  death, 
from  T^hic.h  ho  drew  his  supplies  and  derived  his  entire  income,  and 
the  snpcrLntendence  of  which  constituted  hi,s  oidy  business,  is  not  bo 
connecti^d  -with  his  residence,  (Code,  ^3  1.55',),)  as  to  entitle  the  ■\vidn\T 
to  the  possession  or  rents  then-of  until  her  duwer  is  assi_2;ned.  (A.  J. 
Walkkh,  C.  J.,  dUKorilnij.) 

9.  ,1  urindlclion  of  cquit}/  to  award  mesne  profits,  and  measure  {hereof— Aft  v. 
dower  has  hinvA  allotted  to  the  widow  by  the  probate'  court,  she  inaj 
,•  -n>r  ii't')  ("luity  to  recover  (himaj^es  for  its  detention;  and  the  Jiieas- 
Ure  "i  ';er  (huiii'j,!  •*,  wliere  the  husband  left  no  descendants,  would  ha 
.one-halt  of  the  rent,  from  tlie  death  of  ber  husband,  until  the  assigu- 
nicilt  of  Uowcr. 
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?f.  A'quikihk  srl-offac/ainut  claim  for  mesne  profits. — If  the  executor  carries 
ou  the  plantation  of  the  deceased  husbaiid  with  the  labor  of  the  slaves, 
pays  all  the  deltts  and  expenses  of  admiiiistiation  out  of  the  iiicoma, 
therehy  saviiijr  the  entire  personal  estate  for  distribntion,  and  distrib- 
utes to  the  Avidow,  under  aa  order  of  the  probate  court,  her  distribu- 
tive share  of  the  residue  of  such  income,  this  constitutes  no  dt^fenso 
to  the  widow's  claim  for  mesne  jirolits;  yet,  if  he  acted  in  jjood  faith, 
he  is  entitled  to  a  credif  out  of  the  assets  for  the  amount  of  damages 
recovered  from  him  1)y  h»r ;  aiMl  if  the  amount  received  by  her  as  a 
distributee  exceeds  her  proper  share,  to  be  ascertained  alter  dednctinjj 
the  amonnt  of  her  recovery  from  the  entire  fund  for  distribution,  he 
may,  uinhT  ap])ropriate  pleadings,  recover  the  balance  from  her,  aud 
have  it  adjusted  in  the  suit  for  mesne  proiita. 

Appeal  from  the  Chancery  Court  of  Marengo.  , 
Heard  before  the  Hon.  Wade  Keyes. 

IliiE  bill  in  this  case  was  filed  by  Mrs.  Agnes  McAllisteri, 
the  wido'vV  of  WilUam  McAllister,  deceased,  against  the 
executor  of  said  decedent,  to  recover  the  rents  of  the  plan- 
tation belonging  to  the  decedent,  fi'om  the  time  of  his 
death  until  her  dower  was  assigned  to  her  under  an  order 
of  the  probate  court.  The  decedent  died  in  October,  lSo3-, 
leaving  no  children  or  their  descendants;  having  executed 
and  published  his  last  will  and  test:mient,  which  was  duly 
admitted  to  probate  after  his  death,  and  of  which  Lewis 
B.  McCarty,  the  defendant,  was  appointed  the  executor ; 
and  being  seized  and  possessed  of  a  house  and  lot  in  the 
town  of  Demopolis,  in  which  he  resided  at  the.  time  of  his 
death,  and  a  plantation  about  five  miles  distant  in  the 
country,  which  contained  about  eiglit  hundred  acres.  The 
widow  dissented  froin  the  will,  within  the  time  prescribed 
by  the  statute,  and  afterwards  instituted  proceedings  in 
the  probate  court  for  an  allotment  of  her  dower  ;  and  her 
dower  was  allotted  to  her,  by  connni<sioners  apj)ointed  by 
said  probate  court,  on  the  14th  January,  18-50.  The  bill 
alleged,  that  the  decedent  "resided  on  and  cultivated  said 
plantation,  from  the  year  18'2G,  until  January,  lS-51,  when 
he  removed  to  the  town  of  Demopolis,  (about  five  miles 
distant  therefrom,)  for  the  sake  of  comfort  and  society,  and 
for  no  other  purpose;  that  he  continued  the  cultivation  of 
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said  plantation  as  before,  was  engaged  in  no  other  business 
than  that  of  planting,  derived  all  his  income  from  said 
plantation  to  the  time  of  liis  death,  and  all  the  supplies  for 
the  support  and  consumption  of  his  family,  except  sugar, 
coffee,  and  similar  articles  of  foreign  export,  as  well  after 
as  before  his  said  removal  to  Demopolis  ;  that  said  planta- 
tion was  in  fact,  at  the  time  of  his  death,  but  an  appurte- 
nance to  his  residence  in  the  town  of  Demopolis,  and  con- 
nected therewith  ;"  and  that  said  executor  had  been  in  the 
possession  of  said  plantation,  and  in  receipt  of  the  rents 
and  profits  thereof,  from  the  time  of  his  appointment  and 
qualification.  The  complainant  claimed  that  she  was  "en- 
titled to  the  rents  of  said  entire  plantation,  ffora  and  after 
her  husband's  death,  until  dower  was  assigned  her,  under 
and  by  viitue  of  her  right  to  the  possession  thereof  until 
the  assignment  of  her  dower,  together  with  interest  on 
said  rents ;"  and  added  the  general  prayer,  for  other  and 
further  relief. 

The  executor  filed  an  answer  to  the  bill ;  denying  that 
the  plantation  was  appurtenant  to  the  decedent's  residence, 
or  connected  therewith,  or  tliat  the  complainant  was  en- 
titled to  any  portion  of  the  rents  ;  but  admitting  all  the 
other  allegations  of  the  bill.  He  alleged,  also,  by  way  of 
defense,  that  with  the  proceeds  of  the  cro})s  raised  on  the 
plantation  he  had  paid  all  the  debts  of  the  estate,  with  the 
expenses  of  administration,  and,  under  an  order  of  the 
probate  court,  had  distributed  one-half  of  the  residue  to 
the  complainant,  as  a  part  of  her  distributive  share  of  the 
personalty  ;  and  he  insisted,  that  she  was  thereby  estopped 
from  asserting  any  claim  to  the  rents. 

V>y  agreement  between  tlie  piirties,  it  was  admitted, 
"that  the  decedent  drew  all  of  his -supplies  from  said  plan- 
tation during  his  life-time,  and  owed  money  and  large 
debts  at  th(!  time  of  his  death-;  tiiat  the  defendant,  as 
executor,  had  cultivated  four  hundred  and  thirty-five  acres 
of  said  plantation,  from  21st  August,  lS-5-4,  until  the  14th 
December,  1856,  when  the  complainant's  dower  was 
assigned  to  her  ;  that  said  laud  was  worth,  by  way  of  rent, 
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$2  60  per  acre  ;  tliat  the  crops  raised  on  said  land  by  said 
defenil.int,  during  the  t'lm.i  aforesiiid,  wero  sold  by  him  for 
■^$5,101  -58,  of  which  amount  8;i,6-53  4:i  -v/as  applied  by 
him  to  the  payment  of  debts,  being  all  the  debts  of  the 
estate  ;  that  the  complainanc  dissented  from  the  will,  and 
took  one-lialf  of  the  property  after  tlie  payment  of  debts  ; 
that  a  balance  of  $1,87-5  G6,  after  payment  of  debts,  was 
left  in  said  defendant's  hands,  arising  from  the  proceeds  of 
eaid  croj)S,  as  ascertained  by  a  decree  of  the  probate  court 
of  said  county,  on  a  settlement  had  before  the  institution 
of  this  suit ;  and  that  one-half  of  this  amount,  S987  S3, 
was  decreed  to  complainant  on  said  settlement,  and  jxiid  to 
iier  by  said  defendant." 

On  final  hearing,  on  bill,  answer,  and  admitted  facts,  the 
chancellor  held  the  complainant  entitled  to  the  entire  rents 
of  the  })iantation,  and  ordered  an  account  to  be  taken  by 
the  master  ;  and  his  decree  is  now  ;issigned  as  error. 

# 
I.  W.  Garrott,  for  appellant. 

Jno.  T.  Lomax,  wntra. 

A.  J.  WALKER,  C.  J. — The  complainaiit's  deceased 
husband  removed  from  his  phuitation,  in  ISoi,  to  a  town 
distant  about  fjve  miles,  and  thenceforward  until  his  death, 
in  IsoJ,  resided  in  the  town  ;  drawing  his  supplies  from 
the  plantation,  having  no  business  save  the  superintendence 
of  the  })iantatiou,  and  no  income  except  from  the  planta- 
tion. Tiie  majority  of  the  court  are  of  the  opinion,  that 
the  plantation  of  the  deceased  was  not,  within  the  meaning 
of  section  1:3-39  of  the  Code,  '■^connected  with  the  dwelllmj^- 
house  KUere  the  deceased  most  usually  resided  next  before  his 
deatJt,"  and  that  the  widow  was  not  entitled  to  the  posses- 
sion of  the  plantation  until  her  dower  was  assigned  her. 
They  think,  that  the  same  reasoning  which  would  make 
the  phuitation  so  connected  in  this  case,  would  produce  the 
same  result  if  the  plantation  were  a  hundred  miles  distant 
from  the  residence,  and  would  give  the  widow  the  posses- 
sion, as  her  quarantine,  of  two  or  more  phuitations  withiik 
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a  few  miles  of  the  residence.  They  think,  that  to  hold 
the  plantation  in  this  case  to  be  within  the  statute,  would 
be  inconsistent  with  the  spirit  and  intent  of  the  law,  and 
would  establish  a  precedent  which  might  lead  to  most  un- 
just and  unreasonable  consequences.  I  would  myself 
prefer  a  different  conclusion,  and  I  think  the  previous 
decisions  of  this  court  sustain  the  widow's  right  to  possess 
the  plantation  until  her  dower  was  assigned. — JPindmrd  v. 
Finchard,  24  Ala.  2-50  ;  SmHh  v.  Smith,  13  Ala.  329. 

[2.]  The  complainant  had  a  right  to  come  into  chancery 
to  recover  damages  for  the  detention  of  her  dower  ;  an(i 
tlie  measure  of  her  damages  Avould  be  one-half  the  rent, 
(the  deceased  having  left  no  descendants.)  from  tiie  Inis- 
band's  death,  until  the  dower  was  assigned. — Fcrrine  v. 
Ferrinc,  35  Ala.  G44  ;  Slaitcr  v.  Med:,  ih.  52S  ;  Smith  v. 
Smith,   13  Ala.  329-33G. 

[3.]  As  a  defense  to  thissuit.  it  i.-?--snid  b^/tlie  defendant, 
that  he  cairied  oi]  the  })lantytion,  and  from  the  income  he 
discharged  the  debts  of  tiie  estate,  leaving  the  entire  per- 
sonalty to  be  divided  ;  that  there  was  a  lai'ge  balance  in 
his  hands,  afte-r  the  payment  of  the  debts  and  expenses  of 
administration  ,  *jnd  that  one-half  of  this  balance  was, 
under  a  decree  of  the  probate  court,  paid  to  the  com- 
plainant. The  argument,  we  suppose,  is,  that  the  eom^ 
plainant,  in  liaving  the  income  of  the  plantation  appi"opri- 
ated  to  the  payn}ent  of  the  debts  of  the  estate,  and  the 
personalty  tiius  saved  from  sale  to  pay  the  debts,  and  in 
i^ceiving  one-half  the  balance  of  tlio  incom3,  has  received 
the  bejiefit  of  one-half  the  rent  of  the  land.  The  income 
from  the  plantation  was  the  product  of  the  soil,  the  labor 
of  the  slaves  and  animds,  the  implements  of  husbandry^, 
and  the  skill  and  industiy  of  the  sui>ervisor,  undistinguish- 
ably  connningled.  It  is  not  tiue,  therefore,  that  the  income 
stooti  to  the  com[)lainant  in  the  jdace  of  the  rent  of  the 
land.  It  was  the  product  of  the  commingled  elements 
above  stated,  one  of  whicJi  was  the  use  of  the  laml  ;  and 
k>  one-half  the  benefit  of.c.JI  the  others  she  was  entitled  as 
a  distributee  of  the  -estate.     By  virtue  of  a  right  altogether 
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distinct  from  her  dower,  she  was  entitled  to  her  distributive 
share,  after  the  payment  of  debts  and  expenses,  in  the 
product  of  all  the  agencies  eraployed^  excej)t  the  use  of 
the  land  ;  and  to  one-half  that  she  was  as  dowress  entitled. 
The  dociiinc  of  election  obliges  a  party,  having  inconsistent 
rights,  to  choos'e  between  them.  No  sucli  inccHisistent 
rights  exist  liere,  between  which  a  choice  could  have  been 
made.  The  complainant  could  not  have  given  np  the 
income  derived  i'rom  the  land,  or  the  benefit  accruing  to 
her  from  the  discharge  of  debts  and  expenses  out  oi  it, 
without  at  the  same  time  yielding  np  her  right  as  a  dis- 
ti'ibutee,  which  slie  could  not  be  inquired  to  do. 

If,  hovk'cver,  the  executor  in  good  faith  cultivated  the 
land,  and  tin;  distributees  have  accepted  the  benelit  of  his 
use  of  the  land,  he  is  entitled  to  a  credit'  out  of  the  assets 
for  the  rent  which  may  be  recovered  from  him  by  the  com*- 
plainant. — 3lcCreHss  v.  IlmUc,  17  Ala.  459  ;  GcraU  v. 
Bunlxh'ij,  ih.  170.  And  if,  upon  tlie  recovery  by  the  con> 
plainant  ol  her  rents,  it  should  be  the  case,  that,  with  the 
eharge  upon  the  estate  thus  superadded,  the  amount 
received  by  the  complainant,  as  a  distributee,  should  ex- 
ceed her  share,  then  the  defendant  would  be  entitled  to 
recover  the  excess  from  her. — Sellers  v.  Sniitli,  II  Ala.  2G4. 
Should  the  defendant  have  such  ridit  against  the  com- 
plainant.  we  see  no  reason  why  the  b;54ance  should  not  be 
adjusted  in  this  case;-  and  if  necessary,  the  pleadings  maj 
be  amended  for  that  purpose. 

Reversed  and  remanded. 


ALA.cl'  TENN.  RIVERS   RAILROAD  COMPANY  vs, 
NABORS  &  GREGORY. 

L ACTION'  ON  SIMCCIAL  CONTRACT  AND  COMMON  COUNTS.] 

].   What  proof  Is  necessary  to  authorize  rcooverif  by  plnhiftjf. — In  an  a^ctU'Tj 
aj^aiust  au  iucorporateil  railroad  company,  ibuuded  oil  an    in^trumciU 
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of  writing  executed  by  its  seeretary  and  treasure!",  wliicli,  alter 
acknowledging  the  receipt  of  certain  notes  as  a  loan  to  the  company, 
'States  that  the  "loan  is  made  on  the  conditions  and  terms  stated  in 
the  resohuions  of  the  board  of  directors  p:v,ssed  on"  a  specified  day, 
*'and  recorded  on  the  minutes," — the  plaintiff,  cannot  recover,  either 
under  tlie  connnou  money  counts,  or  under  a  special  count  on  the  con- 
tract, without  ])roving  the  conditionsand  terms  of  the  loan,  either 
by  tlie  production  of  the  resolutions  of  the  board  of  directors,  or 
■  other  competent  evidence;  and  the  fact  that  the  resolutions  are  in 
the  defendant's  possession,  does  not  affect  the  principle. 

Appe.al  from  the  Circuit  Goiirt  of  Dallas. 
Tried  before  the  Hon.  Xat.  Cook.  "^ 

This  action  was  brought  by  the  a}>pel]ees,  and  was 
founded  on  two  instruments  of  writing,  executed  by  A.  ]\I. 
Goodwin,  a.s  secretary  and  treasurer  of  the  Alabama  and 
Tennessee  Rivers  Itaih'oad  Compan}^  acLno^vledging  the 
receipt  of  ceitani  notes  loaned  to  said  railroad  company. 
The  notes  spccilied  in  one  of  the  instruments  were  exe- 
cuted by  one  J.  F.  Dennis,  and  were  therein  ackno^i-Iedged 
to  have  been  received  of  him ;  and  those  specilied  in  the 
other  were  executed  and  loaned  by  Regill,  Roberts  & 
-Terrell.  The  instruments  were  in  the  following  form  : 
"Olaco  of  Alabama  and  Tenn(^ssee  Rivers 
Railroad  Company. 

"Received,  Selma,  June  16,  1S-5G,  of  J.  F.  Dennis,  his 
•two  notes  of  this  date,  for  five  hundred  dollars  each,  one 
six  monlhs,  and  the  other  at  twelve  months,  each  with  in- 
terest from  date,  as  a  loan  to  said  railroad  company,  but  to 
be  used  only  in  the  event  that  the  directors  purchase  iron 
in  Mobile  to  cxtejid  the  railroad  to  the  other  side  of  the 
Coosa  river.  This  loan  is  made  on  the  coiiditions  and  terms 
stated  in  the  resolutions  of  the  board  of  directors,  passed 
June  13,  1S-3G,  and  recorded  on- the  minutes. 

"  A.  i\L  GooDWix, 
"  Secretary  and  Treasiuvr." 

The  coni[tiaint  contained  four  counts  ;  the  lirst  count 
being  in  these  words:  "  The  plaintills  claim  of  the  Alabama 
and  TtimesstM?  Rivers  Railroad  Company  three  thousand 
dtjUars,   for    this:'  that  the   said  deteadant,   on  the  16th 
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JuTie,  lSo(),  executed  to  James  F.  Dennis  on  instrunnent  of 
writing  in  these  words,"  sotting  out  the  instrument  above 
copif-Ml.  "  And  tlie  plaintifls  aver,  that  by  the  resolutions 
-of  said  board  of  directors,  in  said  instrument  mentioned, 
the  said  defendant  was  authorized  to  borrow  money,  and 
the  same  was,  by  said  resolution,  due  and  payable  on  the 
1st  June,  1859,  bearing  interest  from  the  date  of  the  loan  ; 
and  the  said  defendant,  on  the  13th  April,  1S58,  received 
from  said  Dennis  the  money  due  on  said  notes,  with  inter- 
est thereon,  and  applied  said  money,  tlirougii  its  said  board 
of  directors,  to  the  purchase  of  iron  in  Mobih?,  to  extend 
the  railroad  of  said  company  to  tlie  east  side  of  the  Coosa 
river, — that  being  the  side  of  the  river  described  in  said 
instrument  as  the  'other  side  of  the  Coosa  river;"  which 
said  sum  of  money,  so  loaned  to  said  defendant,  is  still  due 
and  unpaid  ;  and  the  said  instrument  of  wiiting  was,  on 
the  1st  January,  lS-59,  duly  transferred  and  assigned  to  the 
plaintiffs,  ;nid  is  their  property."  The  second  count  was 
founded  on  the  instrument  given  to  Regill,  Roberts  &  Ter- 
rell for  the  i]otes  loaned  by  them,  and  was  the  same  as  the 
first,  'Hti(tati,s-  mutandis.  The  third  count  claimed  three 
thousand  dollars,  "due  by  account  on  the  10th  June,  1856, 
to  James  F.  Dennis,  for  so  much  money  loaned  by  him  to 
the  defendant ;"  and  the  fourth  claimed  the  same  amount, 
as  being  due  by  account  to  Regill,  lioberts  &  Terrell, 
for  money  loaned  by  them  to  the  defendant ;  each  count 
containing  also  an  averment  that  "said  account  is  tl«j 
property  of  tiie  plaintiffs." 

On  the  trial,  as  ajipears  from  the  bill  of  exceptions,  the 
plaintiifs  ]iroved,  by-several  witnesses,  that  tiie  signatures 
to  the  leceijits  on  which  the  action  was  founded  were  in 
the  haudwiiting  of  said  Goodwin;  that  said  Goodwin  was 
the  delendant's  secretary  and  treasurer,  and  acted  as  its 
general  agent  in  signing  similar  receipts  ;  that  a  public 
meeting  was  held  in  the  city  of  Selma,  "for  the  purpo.se 
of  raising  money  for  said  railroad  company  by  loan,  tc 
be  used  for  the  purposes  stated  in  said  receipts,  which 
loans  were   made  at   the  suaie   time,  'and   for   the   same 
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purposes,  as  mentioned  in  said  receipts  ;"  that  speeches 
were  made  at  said  meeting  by  several  directors  of  the  com- 
pany, advocating  snbscri})tions  to  tlie  loan  ;  and  that  re- 
ceipts were  given  to  the  other  subscribers  similar  to  those 
above  described.  On  this  evidence,  together  with  proof  of 
the  charter  of  the  railroad  company,  the  court  allowed  the 
plaintiiTto  read  the  receipts  to  the  jury;  and  they  then 
proved  an  endorsement  on  each  of  said  receipts,  in  the 
handwriting  of  said  Goodwin,  acknowledging  payment  of 
the  notes  therein  specified.  This  being  all  the  evidence, 
the  defendant  asked  the  court  to  charge  the  jury,  that,  if 
they  believed  the  evidence,  they  must  find  for  the  defend- 
ant ;  which  charge  the  court  refused  to  give,  and  the  de- 
fendant excepted.  The  refusal  of  this  charge,  and  the 
overruling  of  the  defendant's  objections  to  each  part  of  the 
evidence  oltlri'd  by  the  plaintilf,  to  wliich  exceptions  were 
also  reserved  hy  the  defendant,  are  now^  assigned  as  error. 

Alex.  &:  Jxo.  White,  for  appellant.^— Tiie  plaintiffs 
proved  the  existenc-e  of  a  special  contract,  but  tailed  to 
show  its  t(Vi"m.s ;  consequently,  they  were  not  entitled  to 
recover,  eitlw?r  under  their  special  count,  or  under  the  com- 
naon  counts. — S)ic(Ucor  v.  Lcachman,  \0  Ala. 'So2  ;  Clarice 
V.  Smith,  14  John?.  320  ;  llaymond  v.  Bcarnard,  12  Johns. 
275;  Tarilxrsli/ i\  uliiUcrs,  2^^  Ala.  7SL;  1  Chitty's  PI. 
352,  n. 

Bvr.D  &  MoroAX,  contra. — The  reeoipts  show  on  their 
face  a  contract  i'vv  the  loan  of  money  on  the  notes  therein 
specified,  and,  taken  in  connection  with  proof  of  the  pay- 
ment of  the  notes,  were  sufficient  to  authcuiz.e  tlie  recovery 
by  the  plaintills.  In  the  absence  of  evidence  to  the  con- 
trary, th«'  money  was  due  immediately  ;  and  if  the  terms 
of  the  contract  were  varied  by  the  resolutions  of  iha  board 
of  directois,  it  devolved  on  the  defendant,  who  had  the 
custody  of  the  resolutions,  to  show  that  fact. 

E.  W.  WALKEtJ,  J.— The  tv.-o  instruments  offered  in 


JUNE  TERM,  ISCl.  493 


Ala.  <fc  Teiui.  Rivms  Railroad  C<».  v.  Naljors  «fe  Grcf^ory. 

evidence,  after  acknowledging  the  receipt  of  certain  notes 
as  a  loan  to  the  defendant,  state  that  the  "  loan  is  made  on 
the  conditions  and  terms  stated  in  the  resolutions  of  the 
board  of  directors  passed  June  13tli,  IS-jG,  and  recorded 
on  tlie  minutes."  The  resolutions  referred  to  were  not 
produced, — the  failure  to  produce  thorn  was  not  accounted 
for, — nor  was  there  any  evidence  whatever  as  to  what  were 
the  conditions  and  terms  of  the  loan  therein  set  forth  ;  and 
the  question  now  presented  is,  whether,  under  this  state  of 
the  proof,  the  phiinti(fs  had  the  right  to  recover,  either 
upon  tlie  special  contract,  or  on  tiie  coniaion  counts.  We 
tiiink  it  clear  that  the}'-  had  not. 

Where  the  existence  of  a  special,  unrescinded  contract 
is  disclosi'd  by  the  evidence,  the  plaintiff  must  show  its 
stipuliitions ;  otlierwise,  it  is  inipossible  to  determine 
whether  he  has  a  right  to  recover.  This  plain  principle 
controls  tlie  present  case.  The  instruments  executed  by 
the  secretary,  on  behalf  of  the  company,  showed  upon 
their  face  that  they  did  not  contain  the  whole  of  the  con- 
tract between  the  parties,  but  that  a  part  of  it,  namely, 
the  terms  and  conditions  on  which  the  loan  was  made,  was 
set  forth  in  another  writing,  particulai'ly  described  and  re- 
ferred to.  In  the  very  nature  of  things,  the  right  of  the 
plaintifls  to  recover  must  depend  upon  the  terms  and  con- 
ditions of  the  loan  ;  and,  in  the  absence  of  proof  as  to  what 
tliose  terms  and  conditions  were,  the  suit  must  fail.  This 
is  different  from  a  general  loan,  without  any  special  con- 
tract. In  that  case,  the  promise,  and  the  time  of  re-[)ay- 
ment,  would  be  fixed  by  legal  implication.  But  no  such 
implication  arisiNs  in- favor  of  a  phiintiif  who  pioves  that 
there  was  a  special  contract,  defining  the  terms  ai;d  coikH- 
tions  of  tlie  loan,  but  fails  to  show  wiiat  that  contract  was. 
It  will  not  do  to  say,  that  it  devolved  upon  the  defend- 
ant, in  whose  possession  they  were,  to  produce  the  resoh*- 
tions.  It  was  for  the  plaintiffs  to  make  out  their  case ;  and 
this  they  could  not  do,  without  showing  that  tlie  day  of 
payment  had  arrived,  and  that  the  defendant  was  in  default ; 
and  whether  or  not  this  was  so,   depended  entirely  upon 
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the  terms  and  conditions  of  the  loan. — Kcrste'Jc  v.  licujmond, 
10  Inda.  199,  (-204  ;)  Whifford  v.  Tuten,  10  Bingham,  39-5  ; 
Snedkor  v,  Leachuian,  10  Ala.  330  ;  Clarke  v.  Smith, 
14  Johns.  326  ;  1  Greenleaf's  Ev.  §  87. 

If  tlie  plaintiffs  had  proved  the  contract,  and  then  proved 
that  it  had  been  fully  performed  on  their  part,  so  that 
nothing  remained  to  be  done  but  the  re-payment  of  the 
money,  they  migbt  have  recovered  on  the  comnion  counts. 
But  this  was  not  done.  The  evidence  sfhoweu  the  exist- 
ence, but  not  the  stipulations  of  the  contract. — ibncdlcor  v. 
LcacJniian,  supra. 

Judgment  reversed,  and  cause  remanded. 


WARE  vs.  GREENE. 

[st::>iMARY  trocekdinTt  against  TAX-coi-i.rcroR  and  siKr.riEs.] 

J.  ParlU-s. — 'In  a  snnininry  proceeding;  against  a  trix-roDiM  t>ir  and  liis 
8uretie8,  (Code,  $^  2.7Jb-97,  2(;>8,  2G:32,)  for  Iiis  failure  to  p.-.y  into  the 
State  treasury  the  taxes  collected  by  him,  the  iimxiilaiiied  oniissiou 
of  one  <if  the  snreties  from  the  notice  is  fatal  to  f  lie  proct'edinfj. 

2.  Sfaiute  of  J'unitatioiis. — The  8'ate  not  beinj;  expressly  included  in  the 
act  of  1^;;2,  (Clay's  Di<(e,st,  :12'J;  ^3  00,)  Trhich  prescribes  six  years  as  the 
limitation  of  actions  a;.;ainstthe  snreties  of  public  oflicers,  tbat  statute 
does  not  apply  to  a  snminary  proceedioij  r.g;;lr,..r  p  r--:  (-"^I'.  "tor  and 
liis  Hureti.'s,  ir.sfituted  in  the  name  of  the.  c'Hiijitr<. Her  oi"  public  ac- 
counts, for  the  use  of  the  State. 

Appeal  from  the  Circuit  Court  of  Moiitgomery. 
Tried  before  the  lion.  Jno.  Gill  Siioutek. 

Thls  was  a  siimmar}-  proceeding,  instituted  in  the  name 
of  W.  J.  Greene,  tlie  comptroller  of  public  accounts,  for 
the  use  of  the  State,  against  John  C.  Burgess,  tax-collector 
of  Coosa  county  for  the  year  lS4->,  and  James  L.  Burgess, 
A.  C.  Mahan,  Hamilton  AVare,  and  R.  L.  Lauderdale,  as  the 
sureties  on  his  oiHciul  bond ;  and  was  commenced  on  tlie 
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18th  May,  1S57.  The  defendant  Ware  craved  oyer  of  the 
bond,  (whicli  was  set  out,)  and  demurred  to  the  notice,  be- 
cause W.  C.  Whetstone  and  Allen  Thomas,  who  were  also 
obligors  jointly  with  the  other  defendants,  were  not  in- 
oluded  in  the  notice,  as  defendants  to  the  proceeding;.  The 
domurrer  being  overruled,  said  Ware  then  })leyded  the  sta- 
tute of  limitations  of  six  years ;  alleging,  liiat  he  signed 
the  bond  only  as  the  surety  of  John  C.  Bvn-goss.  The 
court  sustained  a  demurrer  to  tliis  plea  ;  and  its  rulings  on 
the  })leadings,  with  other  matters,  are  now  assigned  as  error. 

Chilton  &  Ouxter,  for  appellant. 

M.  A.  Baldwin,  Attorney-General,  contra, 

A.  J.  WALKER,  C.  J. — This  is  a  summary  proceeding 
for  a  tax-collector's  default.  There  are  six  sui-cties  on  the 
bond,  and  the  notice  is  issued  against  only  four  ol  the  sure- 
ties. The  ouii.ssion  of  two  of  the  sureties  is;  not  in  any 
way  explained.  This  omission  is  fatal  to  the  proceeding. 
The  proceeding  is  suinmar}'',  and  highly  pt-nal,  and  must 
be  pursued  in  strict  conformity  to  the  law  authofi/.i ug  it. — 
Code,  §^  2G32,  2G2S,  2-590',  2097..  Tlie  sections  of  the 
Code  referred  to  show  tliat  the  proceeding  authorized  is 
against  the  tax-collector  and  liis  sureties ;  but  there  is  no 
authority  to  issue  a  notice  against  only  a  pait  of  the  sure- 
ties. It  may  be  that,  under  section  2-597,  ju'lgmcr>t  might 
be  reu'.lered  as  to  so  many  of  the  sureties  as  nx'eivcd  no- 
tice, omitting  those  who  Avere  not  served  with  notice. 
But  neither  that  section,  nor  any  other,  authorizes  the 
unexplained  omission  from  tlie  notice,  by  which  the  pro- 
ceeding is  instituted,  of  a  portion  of  the  sureties.  The 
absence  of  an  authority  to  proce«,'d,  as  was  done  in  this 
case,  against  a  part  of  the  sureties,  omitting  the  others,  is 
fatal  to  the  notice. — Collier  v.  Potve^lfO  Bradley,  2-3  Ala. 579. 

[2.]  W^e  deem  it  necessary  to  notice  only  one  other  ques- 
tion presented  by  the  recond  ;  and  that  is,  whether  the 
statute  of  limitations  is  available  to  the  sureties  of  the  tax- 
collector.     This  is  a  proceeding  by  the  State ;  and  it  is  an 
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establisked  tloctriae,  that  no  statute  of  Lmitations  can 
operate  against  the  State,  unless  the  State  is  expressly  in- 
cluded.— Ang.  on  Lim.  §§  34,  35,  36  ;  Sedgwick  on  Stat. 
and  Con.  Law,  105;  U.  S.  v.  Roar,  2  Mason,  31].  The 
statute  prescribing  a  limitation  as  to  actions  against  the 
sureties  of  public  otHcers,  does  not  include  the  State,  and, 
therefore,  has  no  application  to  this  case. — Clay's  Dig. 
329,  §  90.  And  it  must  be  observed,  that  the  question  of 
the  statute  of  limitations  is  in  this  case  governed  by  the 
liiw  as  it  was  before  the  adoption  of  the  Code. — Session 
Acts,  1S53-4,  p.  71. 

Reversed  and  remanded. 


Ex  Paete  NORTHINGTON. 

[APPLICATIOX    for   mandamus   to  Cn^vCUIT  COUUT.] 

i.  Liahililij  of  lunatic  for  vcccusaries. — An  clult  ]iorsoii,  v.hv,  is  von  com- 
pos rncnib,  i.s  liable  oil  an  iinjjlied  cuntj".ict  for  necessaries  furnished 
liim,  suitable  to  Iiis  efitate  and  condition  in  life;  and  where  no  guai'- 
diaii  has  been  appointed  fur  him,  an  action  for  the  value  of  such  necen- 
Baries  must  neeesnarily  be  prosecuted  against  him  personally. 

2.  IIozv  liinalic  mnnl  defend. — AVlieu  an  action  is  brought  against  an  adult 
person  wh.o  is  non  compos  mcnfli,  he  ii)ust  be  defended  liy  an  att()rn<;.v, 
to  be  ai)j)ointed  by  tile  court,  if  necessary  ;  'and  if  the  court  refuse«  to 
let  the  plaintilf  proceed  -wit!!  his  action,  "  unless  helirst  have  a  gmii- 

■  dian  a])])ointed  by  the  probate  court,  and  notify  the  guardian  «)f  th« 
pendency  of  the  snit,"  a  wou/awi/s -will  be  awarded  by  the  suprenu; 
court,  at  the  instance  of  the  plaintiff,  to  compel  the  appointment  of  an 
uttorney  for  the  defendant. 

Ai'i'LicATioN  by  William  IL  Northington,  as  the  execu- 
tor of  John  D.  Fra^ick,  deceased,  for  a  mandamus,  proce- 
dendo, or  other  appropriate  writ,  process,  or  order,  to  be 
directed  to  the  circuit  court  of  Autauga,  to  compel  thnt 
court  to  allow  the  petitioner  to  proceed  in  a  certain  cause, 
tliereiu  pending,  in   which   the  petitioner,  as  executor  of 
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said  Fralick,  was  plaintiff,  and  one  John  R.  Williams  was 
defendant.  It  appeared  from  the  transcript  which  was 
made  an  exliihit  to  the  petition,  that  said  Fralick  com- 
menced an  action  at  law  against  said  Williams,  by  ordinaiy 
summons  and  complaint,  on  the  2-'3th  January,  ISGO,  to 
recover  the  sum  of  $1-30,  alleged  to  be  due  for  the  use  and 
occupation  of  a  town  lot  in  Prattville;  that  at  the  March 
term,  ISGO,  it  was  suggested  to  the  court,  that  tlie  plaintiff 
liad  departe^l  this  life,  that  said  Northington  had  been  ap- 
pointed and  qualified  as  his  executor,  rliat  the  defendant 
had  been  declared  a,  lunatic  by  the  probate  court  of  Au- 
tauga, and  that  lie  had  no  guardian ;  that  thereupon  said 
Northington,  as  such  executor,  was  made  a  party  to  the 
suit,  and  the  cause  was  continued,  in  order  that  a  guardian 
might  be  appointed  for  the  defendant ;  and  tliat  at  the  next 
ensuing  term,  (lion.  Nat.' Cook  presiding.)  as  shown  by 
tJie  bill  of  exceptions,  the  following  proceedings  were  had: 
*' Wiien  the  cau.se  was  regularly  reached  and  called  for  trial, 
the  plaintifl  asked  for  a  judgment  by  default,  with  a  writ 
of  inrpiiry  ;  no  appearance  having  been  entered  for  the  de- 
fendant, and  no  plea  being  filed  or  offered.  Thereupon, 
Thoma.s  H.  Watts,  a^'amicus  curicc,  suggested  to  tlie  couit, 
that  the  defendant  was  of  unsound  mind  at  the  commence- 
ment of  this  suit,  and  had  since  been  declared  a  lunatic,  by 
the  probate  court  of  Autauga,  and  had  no  guardian.  The 
truth  of  this  suggestion  was  not  controverted.  It  was 
proved,  also,  that  the  defendant  had  no  guardian,  or  com- 
mittee; and  that  it  was  shown  to  the  court,  at  the  last 
term,  that  he  had  been  declared  a  lunatic  by  the  probate 
court  of  Autauga,  and  had  no  guardian ;  that  the  case  was 
continued  at  that  term,  in  order  that  a  guai-dian  nn'ght  be 
appointed,  and  that  no  guardian  had  yet  been  appointed. 
On  this  state  of  facts,  the  court  refused  to  give  or  enter 
any  judgment  for  the  plaintiff,  or  to  allow"  him  to  proceed: 
to  which  the  plaintiff  excepted.  Tlie  plaintiff  then  asked 
the  court  to  allow  him  to  put  his  case  to  a  jury,  and  to 
prove  his  cause  of  action  before  the  jury;  and  oli'ered  to 
prove,  that  his  cause  of  action  was  for  necessaries  furnished 
32 
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by  his  testator  to  said  defeiidaut  and  liis  family,  durinu:  the 
year  1S59,  which  were  suitable  to  their  rank  and  condition 
in  life,  and  were  worth  ai,  least  SlOO,  and  that  the  de- 
fendant was  about  forty  years  old  at  that  time.  On  this 
state  of  facts,  the  court  refused  to  hear  any  part  of  the 
proof  thus  offered,  or  to  allow  the  plaintiff  to  put  his  case 
before  a  jury,  or  to  proceed  in  it,  unless  he  would  first  have 
a  guardian  appointed  by  the  probate  court,  and  notify  such 
guardian  of  tlie  pendenc}"  of  this  suit,  and  also  refust'd  to 
appoint  a  pmardiaii  a<l  lifcni  for  (lie  defeud-mt ;  to  which 
several  rulings  and  decisions  of  the  court  the  piaintitf  ex- 
cepted." 

GoLDTiiWAiTE,  PiiCE  cl"  Semtle,  for  the  motion. — 1.  Up- 
on the  plainesT  pri!K'iple«!  of  iuslico,  v.Qcc^^^'ny.  aii'l  liu- 
mnnity,  the  coiitracts  of  lunatics,  foi-  necessaries,  or  things 
suitable  to  their  condition  in  lite,  will  be  upheld,  and  en- 
forced by  action  at  law,  as  if  the  lunatics  vrere  of  sound 
mind. — I'kltardson  v.  Stroun,  ];J  Indell.  100;  Ilnlhit  v. 
Oalccs,  1  Ciishing,  20G  ;  TaJhf  r.  TaJh/,  2  Dev.  .1'  Jlatt.  E(|. 
aS7  ;  Brotru  ■\  JodrdJ,  3 1  Kng.  Com.  L.  1  9(i ;  (Unity's  3Iedi- 
cal  Juris})rudence,  --50.  note  s ;  JJa.xtfr  v.Fjirl  of  PorhiKOuih, 
5  Barn.  &  Cr.  170;  Ex  parte  Ilastlnns,  11  Vcsey,  1S;2; 
Chitty  on  Contracts,  li'A. 

2.  In  such  action,  "the  judtimrnt  is  properly  rendered 
against  the  lunatic,  himself" — Wall-cr  v.  Clnij,  21  Ala. 
797.  A  recovery  may  be  had,  before  a  comn^ission  issued, 
or  guardian  cf  any  kind  :;jr}^"-intrd. — F,i''ii(ir((><on  r.  o/roin, 
1-5  Iredell,  100.  And  the  necessity  of  this  is  apparent, 
when  it  is  consido'cd,  that  thei-e  is  no  law  to  compel  any 
person  to  accept  a  guardianship  of  any  kind  for  a  lunatic. 

Watts,  Judge  &  Jackson,  contra. 

STOKE,  J. — That  an  adult  person,  who  is  of  unsound 
mind,  can  ])ecom(!  liable  by  implied  contract,  for  necessaries 
suitable  to  his  estate  and  condition  in  life,  is  a  proposition 
upheld  alike  by   reason   and  authority. — Chitty   on    Con. 
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131-:2;  Ihirhr  V.  E,ui  of  Portsmmdk,  r^  ])ani.  &  Cr.  170; 
Brorni  v.  Jot/rcU,  :]  C.  &  P.  30;  Chit.  ]\[(!cl.  Ju.  ;}-30  ;  hnlldt 
r.  Oal.vs,  1  Cush.  (^Eass.)  20C> ;  Tullij  r.  Tullij,  2  Dev.  &  IJatt. 
SS-3  ;  liichardson  r.  k^trnnrj,  l:j  Ircd.  lO'J.  Ami,  at  least 
wliore  HO  guar<lian  has  beca  appoiiitc-l  for  such  aJult  nm 
co)»piis',  the  suit  must,  in  the  nature  oi"  things.,  be  prosi^cu- 
ced  airainst  Ii'mi  whoso  estat ;  must  pay  any  judgment  that 
may  be  recovered. — KcD'Ot  v.  Norntan,  2  T.  U.  -idi);  Natt 
V.  Vcrpj.'n,  4  T.  R.  120;  Chit,  Con.  1:31-2;  j'.rown  ou 
Actions,  -JOl  ;  Clarke  v.  Dunhaiu,  4  D^nio,  262;  Vf^aUccrv, 
Ch(f/,  21  Ala.  797. 

[2.]  Vriien  suic  is  l)roug1it  against  a  person,  not  an  idiot, 
but  who  is  at  non-sane  mind,  tlie  ndo  seems  to  be  universal, 
that  l;e  must,  it"  an  ijilant,  be  defended  by  guardian  ;  and  if 
iin  adult,  he  must  be  defended  by  an  attorney,  to  be  ap- 
pointed lor  the  purpose  by  the  court,  if  n(>cessary,  Tiiere 
is  no  authority  Ibi"  tiie  appointnuuit  of  a  guardian  ad  litem, 
to  defend  in  such  a  case  as  this  :  aiKl  tlie  r;ourt  should  not 
proceed  with  the  trial,  without  having  the  defendant  reprc- 
sent;id  by  an  attorney. — Bccerhfs  cane,  4th  Rep.  124: 
1  Chitty's  PL  427-S  :  Shelf,  on  Lunacy,  o !  2  ;  Cumcyon  r. 
Pol'iiif/'')-,  3  Bibb,  11  ;  FaHlkncr  c.  ^leChtre,  IS  Johns.  I'-ll; 
Mohrrtsim  i\  Lain,  19  Wend.  019;   1  Tidd's  Pr.  92-3. 

The  circuit  court  did  not  ei'r  in  refusinu'  to  appoint  a 
guardian  ad  litem  tbr-the  delejidant,  nor  in  refusnig  to  allow 
the  plaiutitrto  proceed  with  the  proof  in  his  caus(^,  in  the 
ab.3etjce  of  counsfl  fov  t!ie  defen  l.iur.  P^ut;  in  ref'u>i;er  t j 
allow  the  plaintilf  to  i»roceed,  "unless  he  u-ould  lirst  have 
a.  guaitlian  ai>pointed  by  the  pi'obate  court,  and  notify  such 
guardian  of  the  pendency  of  the  suit,"  the  circuit  court 
erred.  Tlie  defendant  was  an  adult  ;  and  it  was  the  right 
of  the  [daintilf  to  proceed,  alter  having  an  attorney  ap- 
pointed for  the  defendant. 

A  rule  is  <n-dered  to  the  judge  presiding  in  the  circuit 
court  of  Autauga  county,  to  show  cause  why  a  mandamus 
shall  not  issue,  to  compel  the  appointment  of  an  attorney 
for  the  defendajit. 


500 ALABAMA. 

\Yard  v.  Neal. 


WARD  vs.  NEAL.    . 

[ACTIO^r  FOR  I/AJI.VGES  FOR   OBSTRUCTION  OF  ANCIKN'T  LIGHTS.] 

1.  Easement  founded  on  adverse  evjoyment. — The  English  doctrine,  that 
a  right  to  have  ancient  windows  iinobstructed  can  arise  from  mere 
uninterrupted  enjoyment  for  the  period  prescribed  by  the  statute  of 
limitations  as  a  bar  to  actions  for  the  recoTery  of  laud,  does  not  pre- 
ivail  in  this  country. 

Appeal  fi-om  the  Circuit  Court  of  Madison. 
Tried  before  the  Hon.  S.  D.  Hale. 

This  case  was  before  this  court,  at  its  January  term, 
18G0,  on  appeal  from  the  judgment   of   the  circuit   court 
sustaining  a  demurrer  to  the  complaint ;  and  the  judgment 
of  the  circuit  court  was  then  reversed,   and  the  cause  re- 
manded.— See  35  Ala.  602.     The  action  was  brought  by 
Joseph  "Ward,  against  George  W.  Neal,  to  recover  damages 
for  an  obstruction  of  the  plaintiff's  ancient  windows  ;  and 
a  trial  was  had,  after  the  reversal,  on  the  plea  of  not  guilty, 
and  the  following  agreed  facts  :  "Plaintiff'  has  title  to,  and 
is  possessed  of,   a  certain  house  and  lot   in  the  towm  of 
Huntsville  ;  and  he  and  defendant  are  adjacent  proprietors. 
Plaintiffs  said  house  has  been  built,  and  situated  as  it  was 
at  the  time  of  the  injury  comj)lained  of,  for  twenty  years  : 
and  during   all   that   time   the  light   and  air  had  passed 
through  said  windows  into  his  house.     His  possession  has 
been  (juict,  exclusive,  and  undisturbed.     The  fence  between 
the  lots  of  plaintiff  and  defendant  was  built,   upon  a  line 
which  had  been  agreed    upon   by   preceding  proprietors, 
about  the  year  183G  or  1S3S,  and  was  situated  five  or  six 
feet  from  plaintiff's  house,  and  about  eighty  feet  from  de- 
fendant's house  ;  and,  during  all  that  time,  had  been  a  com- 
mon plank  fence,  six  feet  six  inches  high,  made  of   boards 
n!>ilrd  vn>ri'.rht,  at  an  interval  of    one  inch  between  them. 
The  (>\'\  Hue,  I'l'l' :;■  ^>  llii"  compromise  line,  ran  farther  from 
.plaintiil's  hoti:u'.     'i'i;;>  ;i:sUi:;rc  from  the  ground,  to  the 
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top  of  the  windows  in  plaintiff's  house,  is  ten  feet  ten- 
inches  ;  and  from  tlie  ground  to  tlie  bottom  of  the  win- 
dows, live  feet  five  inches.  About  the  l-5th  September, 
ISoG,  the  defendant  erected  a  close  battery  of  weather- 
boarded  planks  against  said  fence,  but  on  his  own  side  of 
it,  about  fourteen  feet  high,  which  excluded  the  light  and 
air  from  plaintiff's  said  windows.  This  action  was  com- 
menced on  the  23d  January,  18-5S.  If,  on  these  facts,  the 
plaintifl'  is  entitled  to  recover,  the  damage  shall  be  assessed 
at  $2-5."  On  these  facts,  the  couit  charged  the  jury,  that 
the  plaintifl  was  not  entitled  to  recover  ;  to  which  charge 
the  plaintiff  excepted,  and  he  now  assigns  the  same  as 
error. 

PiiELAx  &  PiiELAX,  for  appellant. 
Walker  &  Bkickell,  contra. 

STONE,  J. — The  present  suit  ii  for  obstructing  ancient 
lights  ;  and  the  plaintiff  founds  his  right  of  recovery,  not 
upon  grant,  but  upcn  his  uninterrupted  user  of  the  ease- 
ment for  a  period  which  would  bar  a  recovery  in  ejectment 
against  a  trespasser.  He  makes  no  other  proof  than  unin- 
terrupted enjoyment.  .  Will  this,  without  more,  ripen  into 
a  title  by  prescription  ?  Under  the  English  decisions,  it 
would  ;  but,  in  the  American  States,  the  English  doctrine 
has  not  been  adopted,  save  by  a  few  of  the  States. 

Speaking  of  the  English  doctrine,  the  supreme  court  of 
New  York,  in  Par]:er  v.  Foote,  (19  Wendell,  317,)  said  : 
*'The  learned  judges  who  have  laid  down  this  doctrine, 
have  not  told  us  upon  what  principle  or  analogy  in  the 
law  it  can  be  maintained.  They  tell  us,  that  a  man  may 
build  at  the  extremity  of  his  own  land,  and  tliafj  he  may 
lawfully  have  windows,  looking  out  upon  the  lands  of  his 
neighbor. — 2  Barn.  &  Cress.  GSG  ;  8  ih.  332.  The  reason 
why  he  may  lawfully  have  such  windows,  must  be  because 
lie  does  his  neighbor  no  wrong ;  and,  indeed,  so  it  is  ad- 
judged, as  we  have  already  seen  ;  and  yet,  some  how  or 
other,  by  the  exercise  of  a  lawful  riirlit,  on  his  own  land, 
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for  twenty  years,  he  acquires  a  beneficial  interest  in  the 
land  of  his  neiglibor.  The  original  proprietor  is  still  seized 
of  the  fee,  with  the  priA^lege  of  paying  taxes  and  assess- 
ments ;  but  the  right  to  build  on  the  land,  without  which 
village  or  city  lots  are  of  little  or  no  value,  has  been  de- 
stroyed by  a  lawful  window.  How  much  land  can  thus. 
be  rendered  useless  to  the  owner,  remains  yet  to  be  settled, 
Kow,  what  is  the  acqwicscence  which  concludes  the  owner  ? 
No  one  has  trespassed  upon  his  land,  or  done  him  a  legal 
injury  of  any  kind.  lie  1ki5  submitfc'd  to  nothing  \>\\t  the 
exercise  of  a  lawful  right  on  the  part  of  hi>  neighbor. 
How,  then,  has  he  forfeited  the  beiveticial  interest  in  his 
propeity  ?  He  has  neglected  to  incur  tlie  ex])ens(.'  of  build- 
ing; a  wall,  twenty  or  fifty  feet  hi<:h,  as  tlie  case  niay  be — 
not  for  his  own  benefit,  but  for  tlie  sole  pur[>ose  of  annoy- 
ing his  neighbor.  That  was  iiis  oidy  rcmed}-.  A  wanton 
act  of  tills  kind,  although  done  on  one's  own  land,  is  calcu- 
lated to  ix'nder  a  man  odious."  And  the  court  !"nled  in 
that  case,  that  tlie  English  doctrine  was  liot  apidiCible  to 
our  country,  and  refused  to  r.dopt'it.  To  the  s;nne  etlect 
are  Ndplcr  v.  Diihfiulde,  5  Ri(di.  Law,  322  :  Clwrnj  r.Stcln., 
11  Md.  22-3  ;  Inr/raham  v.  IlHkhlnsov,2  Conn.  -3'-)7.  See, 
also,  CristceU  c.  Clngli,  3  Watts,  -330,;  and  the  authorities 
cited  in  this  case  when  formerly  here — 3-3  Ala.  {>02. 

That. the  lenuth  of  time  dui'iug  v.diich  the  plaintllF  has 
enjoyed  his  windows,  is  sufficient  to  perfect  his  right,  if 
there  had  been  in  that  enjoyment  the  properties  necessary 
to  constitute  an  adverse  holding,  is  sctthxl  in  this  State. 
Sh'in  V.  Burden,  21  Ala.  130;  lionndtnr  c.  Lmntlnjy 
3-3  Ala.  o44;  PoILj  i/.  JfcCnJI,  June  term,  l^GO. 

AVe  fully  concur  in,  and  a<l()pt,  the  doctrii.'C  declared  by 
the  sui)reme  court  of  Xew  York,  supnu 

Judunient  aflirmed. 
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BAKER,  FRY  &  CO.  vs.  INGERSOLL. 

[SCJKE  KACIAS  OX   JUBGMEXT.] 

1.  FarCiet  to  aci.  fa. — Oa  tho  death  of  the  noniinal  plaintiff  in  a  jud^- 
inciit,  a  seire  facias  to  revive  it  must  1)0  prasecuted  in  tlie  name  of  liia 
personal  representative,  and  eannot  properly  hr  issued  in  tlie  name  of 
till'  liencfieial  plainti'f  alone,  iior  in  the  name  ol'tUe  deceased  nominal 

'  plaintiff. 

Appeal  from  the  Circuit  Court  of  Russell. 
Tried  bef'oro  the  lion.  Nat.  Cook. 

Is  this  case,  Allen  Matthews,  suing  for  the  use  of  Baker, 
JB'ry  &  Co.,  recovered  a  judgment  against  Stephen  M.  In- 
gersoll,  in  the  circuit  court  of  Russell,  on  the  14th  Octo- 
ber, 1S39.  Executions  wei'e  issued  on  this  judgment  on 
the  29th  November,  1S39,  and  on  the  15th  January, 
1841;  and  on  the  2Gth  February,  lS-57,  a  scire  facias 
to  revive  it  was  sued  out  in  the  name  of  said  Mat- 
thews. .l)y  consent  of  parties,  the  scire  facias  was 
allowed  to  stand  in  lieu  of  a  declaration.  The  defendant 
p]eade<l,  among  otlier  tilings,  that  Allen  ]\Iatthews,  the 
nominal  plaintitF,  was  dead  when  the  scire  facias  was  sued 
out;  to  which  ])lea  the  plaintiffs  demurred.  The  court 
ovei'riilcd  the  deinnrrei',  and  charged  the  jury,  that,  if  said 
]\[atthews  was  dead  when  tlie  sciir.  facias  was  sued  out, 
they  must  find  for  the  defendant.  The  plaiiitiffs  excepted 
to  thcsi'  rulings  ot  the  court,  and  they  now  assign  the  same 
as  error. 

D.  Cloptox,  witli  CiiiLTon  cV:  YAXcnn',  for  appellants, 
cited  tlie  following  authorities:  2  Tidd's  Pr.  109-5;  Bates 
V.  TcrrrU,  1  Ala.  129;  MfUer  v.  SkacJdcford,  10  Ala.  9S ; 
Stewart  v.  Cunningham,  22  Ala.  G2S  ;  Smith  v.  Harrison, 
83  Ala.  709. 

Oeo.  D.  Hooper,  contra,  cited  J(?//;5  v.  Edicards,  G  Ala. 
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143 ;  Tait  v.  Froiv,  8  Ala.  543  ;  Grcnj  v.  Turner,  8  Ala.  30  ; 
Duncan  v.  Hargrove,  22  Ala.  160;  4  Com.  Digest,  :239  ; 
1  Eolle's  Abr.  900. 

R.  W.  WALKER,  J.— The  scire  facias,  following  in 
this  respect  the  oi'iginal  judgment,  wjIs  sued  out  in  the 
name  of  Allen  Matthews,  for  the  use  of  Baker,  Fry  &  Co. 
Matthews,  the  nominal  plaintiff,  died  after  the  rendition  of 
the  original  judgment,  and  before  the  issuance  of  the  scire 
facias;  and  the  question  now  presented  is,  whether  this 
fact  is  a  bar  to  the  proceeding,  or  whether,  on  the  sugges- 
tion of  the  death  of  the  nominal  plaintiff,  the  scire  facias 
could  proceed  in  the  name  of  the  beneficiaries. 

The  Code  provides.,,  that,  "  when  suit  is  brought  for  the 
Tise  of  another,  the  death  of.  the  nominal  plaintiff  does  not 
abate  the  suit,  but  it  proceeds  in  tlM3  name  of  the  bene- 
ficiary."— Code,  §  2147.  This  statute  renders  unnecessary 
the  revival  of  the  action,  where  the  nominal  plaintilFdies 
during  its  pendency  ;  but,  where  the  person  who  has  the 
legal  interest  in  tlie  cause  of  action  dies,  there  is  norhing 
in  this  law  which  anthoii/es  the  subsequent  institution  of 
a  suit  in  tlie  name  of  such  person,  for  the  use  of  the  party 
bavins:  the  beneficial  interest.  Such  a  case  is  unaffected 
by  statute  in  this  State,  and  the  personal  representative 
must,  as  at  common  law,  be  the  actor  of  record.  And 
where  suit  is  bi'oughf  In  the  name  of  one  pt^rson,  for  the 
use  of  another,  the.  defendant  may  plead,  eitlu^r  in  bar  or 
abatem(!nt,  that  the  nominal  plaintiff  was  dead  at  the 
commencement  of  the  suit. — JcUis  v.  Julicarcls,  (5  Ala.  143; 
Tait  V.  Frow,  8  Ala.  543. 

A  scire  facias  on  a  judgment  is  sometimes,  for  some  pur- 
poses, regarded,  not  as  a  r:ew  action,  but  as  a  mei-e  contin- 
uation ot  the  original  suit.  Thus,  it  must  issue  out  of  the 
court  in  which  th(!  judgment  was  rendered;  matter  which 
might  hav(!  been  pleaded  in  defense  of  the  original  action, 
cannot  be  plead(!d  in  defense  of  the  scire  facitis;  and  no 
new  judgment  (or  debt  or  damages  can  be  rendered  on  the 
scire  facias,    but  the  old  one  is  simply  called  into  action  by 
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a  judgment  that  the  plaintiff  have  execution. — Murraij 
V.  Bal-cr,  -5  B.  Mon;  -572  ;  Norton  v.  Beaver,  -5  Ohio,  178. 
In  otlicr  respects,  liowever,  the  proceeding  by  scire  facias 
must  be  regnnhMl  as  a  new  suit-  Thus,  the  delendant  may 
plead  to  it  matters  subsequent  to  the  rendition  of  tlie  judg- 
ment sought  to  be  revived  ;  and  as  respects  the  parties  to 
the  proceeding,  it  is  in  the  nature  of  an  action  upon  the 
judgment,  and  governed  by  the  rules  applicable  to  ordinary 
suits  upon  judgments.  Consequently,  a  scire  facias  can 
only  be  maintained  in  the  name  of  him  who  has  the  legal 
title  to  the  judgment  ;  that  is,  in  tlie  name  of  the  original 
plaintiil",  or,  after  his  death,  of  his  personal  representative. — 
See  Duvr-nn  v.  Hargrove,  22  Ala.  IGO;  Tlanson  v.  Jacks,  ib. 
550 ;  I'lcl-ctt  V.  Fiel-cU,  1  How.  Miss.  207  ;  3IcAfa'  v.  Pat- 
terson, 2  Sm.  &  M.  595  ;  Gonnigal  v.  Smith,  G^  Johns.  lOG  ;■ 
Crari/  v.  Turner,  ib.  53  (note  a)  ;  I'orhes  v.  Ti/Jaiij/,  4  Inda. 
204;  Ensworth  v,  Davenport,  0  Conn.  390;  Sutith  v.  Har- 
rison, 33  Ala.  709.  It  follows,  that  on  the  deiith  of  the 
nominal  plaintifl'  in  a  judgment,  a  scire  facias  quarc  execu- 
tioneni  non  mu>t,  like  an  original  suit  on  the  judgment,  be 
conducted  in  the  name  of  his  personal  represent;»tive,  and 
cannot  properly  be  issued,  either  in  the  name  of  the  orig- 
inal parties  to  the  judgment,  or  of  the  benificiaiy  alone.. 
Judiinient  affirmed. 


COX,  BRAIXARD  &  CO.  vs.  FOSCUE. 

[.ACTION    AG.VIN.ST  OWXICnS   OF    .STKAMDO-VT   FOK  XKGLKiK.NCi:.] 

1.  JAahU'tii  of  slramhoalmcn,  an  commou  carriers,  hi  matlrr  of  trajixhipmenc 
of  frviijhi. — A  tr.nisliiiiiiifiit  of  fic-i<;lit  i.s  only  Jiistiliiiblo  in  cases  of 
necessity,  and,  if  inuilo  in  the  absence  of  such  necessity  a.s  constitutes 
a  Ici^al  excnse,  suliject.s  the  carrier  to  liability  for  the  subsequent  loss 
of  the  frei^^Iiton  the  ve.'i.sel  to  which  it  is  transferred;  and  tin;  mere 
grouTidinj;  of  a  sle.mib:  at  on  an  inland  river,  froiu -which  she  could 
relieve  herself,  witJi  safety  and  convenience,  by  temjiorarily  phicing  a 
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part  ol'  her  cari^o  ou  the  bank,  and  aftorwards  take  it  on  board  again 
.aud  liiiish  her  voyage,  docs  not  constitute  such  legal  excuse. 

Appeal"  from  the  City  Court  of  ^^lobile. 
Tried  before  the  Hon.  Alex.  McKinstey. 

This  action  was  brought  by  F.  F.  Fosciie,  {^gainst  the 
appelLiiits,  as  common  carriers,  to  recover  damages  for  the 
loss  of  t^^•o  bales  of  cotton,  which  were  shipped  by  the 
plaintilf  on  board  the  detendants'  steamboat  Eliza  Battle, 
consigned  to  Goode  &  Uh-ick  at  Mobile,  and  'which  were 
nevei"  dohvered.  The  case  was  before  this  court  at  its  Jan- 
Tiar}'  term,  18-39,  when  the  judgment  of  the  city  couit  was 
r-eversed,  and  the  cause  remanded. — See  the  report  in  .'33d 
Ahi.  7]-j'.  On  the  second  trial,  as  appeal's  from  the  record, 
tjhe  defendants  pleadi-d  the  general  issue,  and  a  special  plea 
averiing,  in  substance,  that  the  cotton  was  lost  by  "the 
dang«n's  of  the  river  and  of  fire,"  within  the  meaning  of 
tlie  exci'[)tion  contained  in  the  bill  of  hiding  ;  and  issue 
was  joined  on  each  of  tliese  pleas.  It  a[»p(  ared  fi'om  the 
evidence  adduced  on  tlie  trial,  that  tiie  plaint  id's  cotton 
was  sliipped  on  boardof  the  defendants'  boat,  Eli -a  Baitlc, 
at  F<:::cs  landing  on  the  To>nbeckb(^  riviT,  on  the  L'Otli 
>,'oveni!)er,  lbo5  ;  tiiat  the  bill  of  lading  contained  the 
usual  exception  as  to  "dangei's  of  tlie  I'ivei'and  lire  ;"  that 
tlie"-ib7/.:v/  Ihiitle,  while  on  Ikm-  voyage  down  the  river,  ran 
a-jround  on  Croours  bar,  and,  in  order  to  liuhien  her,  a 
part  01  her  cargo,  iiicluding  the  plaintitf's  (-(^tton,  was 
transf('"red  to  the  Jcurnj  IjcaUc,  another  boat  bt'lonuing  to 
the  dcf 'udanrs,  which  passed  wliile  the  Eli:a  Jlattle  vras 
on  the  bar  ;  that  the  Kii.ia  EafiJc,  niter  being  thus  light- 
ened, continued  her  voyage  down  the  river,  without  taking 
back  anv  })art  of  her  cargo  from  the  J(in>>/  HcaJh' ;  tliat 
the  latter  hoat  afterwards  I'an  auround,  and  was  lightened, 
in  like  niunnei-,  by  tianslVning  a  j)art  of  her  cargo  to  the 
Sallic  Sjj<nn>,  •,[i]()[\ii'r  boat  l)elonging  to  the  (h'fendants; 
and  that  the  Saldc  ^'pau)},  with  all  her  cargo,  including  the 
plaii]tilf's  cotton,  was  afterwards  destroyed  l>y  accidental 
lire.     Each  one  of  the  boats  was  shown  to  have  had  skill 
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ful  ;inii  (:o:ii[)ftrrii,  oflicers  and  a  siillicicnt  (')•(  w,  an  I  not  to 
have  lit  ( II  (ncrloiidi'd  ;  and  no  ((ucstioii  of  nt'uliuiMico  ;<iose 
in  tliL'  cik^c.  One  of  the  ])laintiir's  \vitn('s^ses,  who  va>  a 
pnsscii^i  r  on  the  Eii.-a  Battle,  testhitnl  i:s  luihnvs  :  '•  The 
riviT  w  ;i.j  low,  and  falling  slowl)*.  I  saw  no  d;!n!.;*'r  ro  the 
boat  tis  .she  hi}'  on  the  bar,  and  heard  nothing  .said  hy  her 
orticeis  ;is  to  an\^  danger,  except  (Linger  of  del;iy,  or  of  iri- 
ahiliry  to  continue  her  voyauc  The  ho;it  was  .so  near  the 
bank  at  one  end,  that  she  eoukl  have  put  out  her  g;ngway3, 
and  rolled  oil'  hi?r  cotton  on  the  btink.  I  do  ni»t  know 
wliiit  constitutes  a  necessity  to  transhij),  ni^r  du  [  know 
wilt  ilier  tiie  boat  could  have  gotten  oil";  i)ut  th,;  cotton 
could  hive  ijeen  landed  on  tlio  bank,  by  putting  out  planks 
from  llie  boat." 

'•T'y.' court  cliarged  the  jury  a.s  follows:  'If  tin?  Eliza 
JBaitIc  Vv-iis  compelled  to  tranship  the  cotton,  by  or  thi'ough 
the  nt  glii^t^nc'e  or  want  of  skill  of  tliose  who  had  the  nian- 
agenit  nt  and  control  of  lu.'r,  the  defendniits  are  li;d_)le.  But, 
if  there  w,;s  no  negligen*'e,  or  want  of  skill,  on  thi;  part 
of  those  Vvho  had  the  inanagt'ment  and  control  of  the  Bat- 
tle, t!i;  II  viMi  will  ascertain,  whether  or  n;)t  sle-  vra.s  in  such 
a  Cifudition  that,  iu  order  to  avijiil  an  inipi'n.linu-  serious 
damper  or  loss  to  the  lioat  and  cai'go,  it  was  U;  c'Smjit  to 
traiK-!iip  ihe  cargo,  or  a  part  of"  it,  and  tliere  \^■as  n.)  other 
reasonalMe  way  of  lighteni.nrj:  her  in  tlii'  power  oi'  t'le  cap- 
tain viiii  his  crew,  by  winch  said  lightt-riiiig  coidd  have 
been  cli'vcti'd,  at  less  risk  to  the  jdaintilf  tha;;  wa-<  occa- 
sioned by  such  transhi}un!'nt.  In  case  of  groiuidiug,  if 
the  groumhiig  was  by  i'ea.s<ni  of  any  negiigeice  n{  tiie  de- 
fend.iuts,  tlity  would  be  responsible  lor  all  the  conse- 
quences ot  the  tran.shipnient  and  loss,  ii"  accruing  by  rea- 
son ot  the  transhijiment.  If  tla.'  grounding  was  not  by 
negiigmce,  then,  if  it  became  necessary  to  iightiMi  the  boat 
in  o;  (K  r  to.g<.'t  her  oil",  their  fii'st  duty  would  be  to  kind  the 
cotton,  il  that  would  have  enabled  the  boat  to  proceed,  and 
it  was  practicable  to  do  .so  with  .safety,  and  take  it  on  again 
after  the  boat  was  freed  fVom  the  grouuding,  and  in  a  pi-oper 
condition  to  proceed  on  her  voyage.     If  this  could   nut  bu 


508  ALABAMA. 


Cox,  Brainard  &  Co.  v.  Foscue. 


conveniently  done,  then  it  was  proper  to  put  the  cotton  on 
another  haat,  in  order  to  lighten  the  JSattle,  if  the  captain, 
acting  with  the  judgment  that  a  wise  and  prudent  man 
would  exercise  as  the  most  conducive  to  the  benefit- of  all 
concerned,  came  to  the  conclusion  that  such  transhipment 
should  be  made.  If  you  are  satisfied  that  there  was  such 
a  state  of  facts,  and  the  transhipjnent  was  proper,  the  de- 
fendants are  entitled  to  a  verdict ;  if  it  was  not,  the  plain- 
tiff is  entitled  to  a  verdict.'  " 

The  court  also  charged  the  jury,  at  the  request  of  the 
plaintiff,  "tliatthe  right  of  transhipment  at  the  plaintiff's 
risk  did  not  exist,  unless  it  was  necessary  to  avoid  an  im- 
pending serious  damage  or  loss  to  the  boat  and  cargo,  and 
there  was  no  other  reasonable  way  of  lightening  the  boat 
in  the  power  of  the  captain  with  his  crew,  by  Vv-hich  such 
lightening  could  have  been  effected,  at  less  risk  to  the 
plaintiff  than  was  occasioned  to  him  by  such  tranship- 
ment." 

The  defendants  excepted  to  each  of  these  charges,  and 
they  now  assign  them  as  error. 

Geo.  X.  Stewart,  and  E.  S.  Dargax,  for  appellants. 
The  court  below,  in  its  instructions  to  the  jury,  sanctioned 
the  transhipment  only  as  a  last  resort — required  the  cap- 
tain first  to  exhaust  eveiy  other  possible  mode  ot  lighten- 
ing the  boat  ;  and  made  it  his  first  duty,  to  land  tlie  cotton 
on  the  bank  and  take  it  back  again,  if  that  could  be  done 
at  less  risk  to  the  plaintiff  than  was  incurred  by  the  tran- 
shipn)ent.  In  each  of  these  particulars,  it  is  insisted,  the 
instructions  are  erroneous.  It  is  the  first  duty  of  a  carrier, 
to  forward  the  goods  entrusted  to  him  to  their  place  of  des- 
tination, if  his  own  vessel  becomes  disabled.  The  master 
of  the  vessel  is  the  agent  and  representative,  not  of  the 
plaintiff  or  defendant  alone,  but  of  all  the  parties  inter- 
ested in  the  ship  and  cargo — owners,  shippers,  and  under- 
writers ;  and  it  is  his  duty  to  consult  the  interests  of  all 
equally.  If  he,  exercising  his  best  judgment  and  pi'ofes- 
sLonal  skill,  and  acting  for  the  best  interests  of  all  parties 
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concerned,  determined  that  the  accident  rendered  the  tran- 
shipment necessary  or  proper,  he  was  authorized  to  make 
it,  and  the  defendants  thereby  incurred  no  liability  for  the 
subsequent  loss  of  goods. — Parsons'  Mar.  Law,  102— 3,  and 
notes  ;  x\bbott  on  Shipping,  448,  453-4,  240,  23G,  249, 
note  1  ;  Flanders  on  Shipping,  257-S,  240,  2-54,  171,  173  ; 

3  Kent's  Cora.  (5th  ed.)  210,  212,  224  ;  1  Story's  R.  342  ; 

4  Johns.  Ch.  21S;  9  Mass.  551  ;  9  Ad.  &  El.  332;  Par- 
sons' IMercantile  Law,  34S-9. 

Wm.  liOYLES,  and  R.  H.  &  J.  L.  Smith,  contra. — A  tran- 
■sliipment  of  freight  is  only  justifiable  in  cases  of  necessity. 
The  mere  strandinjij  or  (jroundinc:  of  the  vessel  does  not 
constitute  a  case  of  necessity,  if  she  can  be  got  off  and  re- 
paired at  an  expense  not  exceeding  one-half  her  value. 
Abbott  on  Shipping,  451  ;  Bryant  v.  Com.  Ins.  Cohipany, 
6  Pick.  141  ;  3  Story,  465;  10  Barr,  114  ;  1  Arnould  on 
Ins.  ISl  ;  Flanders  on'-iMaritime  Law,  §*§  ^'-^^^  137  ;  Am. 
Law  Reg.  for  June,  1857,  p.  459;  8  YV'atts  &  S.  44^ 
1  B.  Monroe,  339  ;  6  Ohio,  359  ;  8  Missouri,  99  ;  9  Ad.  & 
El.  314. 

A.- J.  WALKER,  C.  J.— The  contract  of  affreightment 
obliges  tlie  carrier,  in  the  absence  of  a  legal  excuse,  to 
carry  the  freight  to  the  destined  port  in  the  very  vessel 
stipulated  in  the  bill  of  lading.  It  is  a  right  resulting  from 
the  contract,  that  the  transportation  shall  be  in  the  chosen 
vessel.  It  is  not  pei'missible  to  speculate  as  to  the  reason- 
ableness of  the  choice.  The  owner  of  the  freight  cannot 
be  questioned  as  to  his  reasons.  The  law  allows  to  him  the 
benefit  of  the  maxim,  "//oc  volo,  sic  juheo,  sit  pro  ratione 
voluntas.'''' — Baz'in  v.  Liverpool  d)  Am.  Steamship  Co.,  Am. 
Law  Register  for  June,  1857,  p.  459,  opinion  by  Judge 
Grier  ;  Garnctt  v.  Willan  tO  Jones,  5  Barn.  &  Aid.  53-Gl  ; 
Little  ds  Tompl:'ins  v.  Semple,  8  IMo.  99.  A  transhipment  of 
the  freiglit,  without  a  legal  excuse,  however  competent 
and  safe  the  vessel  into  wliich  the  transfer  is  made,  is  a  vio- 
lation of  the  contract,  an  infringement  of  the  rights  of  the 
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Ireighter.  and  svibjects  the  carrier  to  liability  if  the  fn-'^lit; 
be  lo:^t.  The  triinshipment,  tlicrefore,  of  the  plaint ilF's 
cotton,  of  itself  rendered  the  can'ier  liable  for  the  snbse- 
cpicnt  loss  of  the  cotton,  unless  the  act  of  transhipment 
was  legally  proper  or  excusable. 

The  first  charge  given  by  tlie  oonrt  announced  tlie  p^'o- 
position,  that  the  transhipment  \^'as  not  rendered  proper 
by  the  g)-ounding  of  the  boat,  if,  by  placing  tlie  cotton  on 
boai'd  tipon  the  bank,  the  Ijoat  v.'oidd  have  been  fro^d  i'vc^m. 
tlie  gioundiiig,  and  could  afterward.*  liave  taken  >.?!  .he  cot- 
ton, and  proceeded  on  her  voyage,  and  these  tliinus  could 
liave  been  done  with  safety  and  convenience.  The  pri^cise 
question  to  wliich  this  charge  'xives  rise  is,  Vvlu  ther  a 
ground^^i  steai»iboat,  tn)un  one  of  our  interior  rivers,  is  jus- 
tified in  ii;i;isiiip[>ii!g  a  p^.rt  of  her  car^?o,  v>"'\en  ;-l:e  C'/uld 
with  s;;fcty  and  convenience  rtdieve  Ijerself  by  phii-jnii'  it 
upon  the  la'Uik,  and  then  take  it  on  and  prosecute  h<'r  voy- 
age to  the  port  of  destination.  Tlfb  I'ule  of  ni;irit;ni"  law 
is  not,  t];at  the  master  of  a  vess;']  may  at  his  v-lrcti'.n,  or 
even  v.  lien  lie  deems  it  most  i^olitic,  ti'anship.  I'lie  priv- 
ilege (^f  transhipment  is  one  of  necessity.  Ju(iye  Ntory 
sa}s,  the  mastt'r  '-is  not  at  liiierty  to  transport  the  goods 
in  any  other  vessel  in  the  course  of  the  voyage,  exapt  from 
mere  necfssifi/,  v,;]ien  his  own  ship  becomes  incapable,  by 
inevitalile  casualty,  from  perh)nning  it." — Story  on  I'ail- 
ments,  oGi,  §  502.  Chancellor  Kent  states  the  same  prin- 
ciple in  tlie  following  language  :  "In  cases  of  net;'-ssiry,  as 
whore  tbe  ship  is  wrecked,  or  olli.rwi^e  disaUed  in  the 
course  of  the  voyage,  and  cannot  be  ivpaired,  or  cannot, 
under  the  circumstances, '  be  repaired  without '  too  great 
delay  and  expense,  the  mast(n'  may  procure  any  otlier  com- 
petent vessel  to  carry  on  the  cargo,  and  save  his  freight." 
Kent's  Com.  m.  p.  210.  And  A.ngell,  in  liis  work  on  Car- 
riei's,  in. reference  to  the  same  subject,  says,  that  if  by  rea* 
son  of  strandiiiL'",  or  some  other  nnexpected  cause,  it-  In- 
comes impossible  to  convey  the  cargo  safeli/  to  its  destination 
in  Ids  own  vessel,  the  master  is  to  do  what  a  prudent  man 
would  thiuk  most  •  for  the  benefit  of  all   concerned ;  and 
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traiisLipnicnt  to  tlic  place  of  destination  is  the  liist  object, 
because  that  is  the  furthenwicc  of  iJie  oi-iiriiial  object. 
Aiigell  on  the  Law  of  Carriers,  l.b^5,  §  1S7.  Sec,  also, 
Smith's  Mercantile  Law,  292  ;  1  Parsons'  Mar.  Law,  10:3, 
IGl,  n.  2  ;  Abl)ott  on  Shipping,  m.  p.  SG-')  ;  Sair/c  r.  Sco- 
vcl,  4, Johns.  Ch.  IL  222  ;  Shiplon  v.  Thoruton,  9  Ad.  ct  El. 
333;  Crairford  V.  WlUknus,  1  i^nei^A.  -212  ;  1  Ai:ion!d  on 
Ins.  IS  I,  top;  Jordan  i>.  Warroi  Ins.  Co.,  1  Story,  3-51; 
Parsons'  Mer.  Law,  34rS-9. 

It  may  be  that  tlie  necessity,  wliich  wonid  justify  a 
transhipment,  is  not  required  t(j  be  sliown  with  alisolute 
certainty  to  have  existed.  Tiiat  a  moral  necrss/h/  would 
be  suificient  to  jn.stity  the  transhipment,  seems  to  be  con- 
ceded by  t\\(}  authorities.  Such  u  case  of  moral  necessity 
wguld  exist,  where  tlie  circumstances  were  such  thut  a  mas- 
ter of  reasonable  prudence  and  discretion,  acting  upon  the 
pressure  of  the  occasion,  would  have  made  the  tranship- 
ment, from  a  firm  opinion  that,  imiess  tiie  transhipinerjt 
V\'as  made,  the  vessel  could  not  be  delivered  from  the  peril 
at  all,  or  not  without  the  hazard. of  an  expense  utterly  dis- 
proportionate toiler  real  value. — lyrln  Sorali-  Ann. 2  Sum- 
ner, 207  ;  Gordon  v.  ]\l'tss.  Jf".  ({■  Fire  Ins.  Co.,  2  Pi(  Iv. 
P iO  ;  ^Jiip  Fortitude,  2  Sum..24:S  :  Flanders  on  ^laiitime 
l^aw,  lot,  n.  2  ;  1  Parsons  on  i\[aritime  Law,  GO  ;  Parsons' 
Mer.  Lavv',  37G,  n.  3.  A  case  of  such'  moral  necessity  is 
put  by  Lord  Tenterdou,  as  follows  :  "If  on  the  high  seas 
the  ship  be  in  imminent  danger  of  sinking,  and  another 
ship,  apparently  of  sufiicient  a))iliiv,  be  passiiig  bv,  the 
master  may  reujove  the  cargo  into  such  slop  ;  and  although 
his  own  ship  happen  to  outlive  tlie  stoi^m,  and  the  other 
perish  with  the  ca)go,  he  will  not  he  an.swerable  for  the 
loss." — ^Vbljott  on  Shipping,  m.  p.  3G-3.  But  no  such  case 
of  moral  necessity  is  presented  ir.  the  facts  upon  which  the 
court  bcdow,  in  the  charge  which  we  are  considering,  in- 
struGt^'d  the  jury,  that  the  transhipment  of-the  plaintiff's 
cotton  was  not  justified. 

In  the  caseof  Bryant  v.  Com.  Ins.  Ca.,  (G  Pick.  141,)  the 
court  sustaisi  tlie  .view  which,  we  take  of  the  master's  duty 
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in  this  case,  in  the  following  language  ;  "The  law  author- 
izes the  master,  in  case  of  shipwreck,  stranding,  or  other 
disasters,  which  may  happen  without  his  fault,  to  act  for 
all  parties  interested  in  their  absence.  If  the  ship  should 
be  stranded,  it  would  be. his  duty,  in  behalf  of  the  owner 
of  the  ship,  to  get  her  off  and  prosecute  the  voyage,  if  it 
could  be  done  at  an  expense  not  exceeding  half  her  value. 
So,  if  that  could  not  lie  done,  he  has  authority  to  procure 
another  ship  to  carry  the  cargo  to  the  port  of  destination. 
If  the  cargo  were  damaged  by  the  stranding,  not  exceeding 
one-half  of  the  invoice  value,  it  w^ould  be  the  duty  of  the 
master,  as  representing  the  owner  of  it,  to  cause  it  to  be 
reladen  on  board  of  the  ship,  if  that  were  in  a  condition  to 
transport  it,  or,  if  not,  on  board  any  other  ship  which  ho 
could  procure  upon  reasonable  terms  on  account  of  the 
ship-owner  ;  to  the  end  that  the  ship-owner  niav  earn  his 
freight,  and  the  merchant  may  have  his  goods  at  tlie  port 
of  destination.  The  master,  in  short,  is,  in  sncli  cases,  to 
act  reasonably  and  honestly,  with  a  view  to  Kwe  the  [)rop- 
erty  and  perform  the  voyage."  The  mere  stranding,  of 
itself,  does  not  necessarily  produce  a  necessity  for  tranship- 
ment. Notwithstanding  the  stranding,  it  is  the  master's 
duty  to  get  the  vessel  off,  and  prosecute  the  voyage,  if  he 
can  do  so ;  and  no  consideration  of  mere  convenience  to 
him  v.'ould  justify  a  transhi})ment. 

We  do  not  think  the  chai-ge  given  at  the  instance  of  the 
appellee  is  obnoxious  to  the  objection  made  especially  to  it. 
The  olijection  is,  that  it  makes  the  transiiipment  improper, 
unless  there  was  no  other  rcasonahle  way  of  lightening  the 
boat  in  the  power  of  the  captain,  at  less  risk  to  the  plaintiff 
than  was  occasioned  by  the  transhipment ;  and  that  the 
jury  were  thus  made  to  consider  the  interest  of  the  phiintiff 
alone,  and  not  of  the  boat-owner  and  all  others  concerned, 
in  determining  whether  the  transhipment  was  })roper.  We 
do  not  think  the  charge  is  obnoxious  to  the  objection.  A 
way  of  lightening  the  boat,  which  would  protect  tlie  plaic- 
tiff  at  the  expense  of  all  others  concerned,  would  be  unrea- 
sonable.;    and  the    use  of    the   word    reasonable   in   the 
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charge  sliows,  that  the  court  did  not  intend  to  make  the 
impropriety  of  the  triinshipnient  depend  upon  the  fact, 
that  there  was  another  way  of  lightening  the  boat,  which 
would  produce  less  risk  to  the  pluintifl',  but  which  would 
involve  a  disregard  of  the  interest  of  all  others  concerned. 
If  the  charge  is  confused,  and  tended  to  mislead  the  jury, 
the  appellants  ought  to  have  protected  themselves  by  ask- 
ing an  explanation  at  the  time.  What  we  iiave  already 
said  in  passing  upon  the  first  charge,  will  meet  the  other 
objections  made  to  the  second. 
Judgment  atlirnied. 

Stone,  J.,  does  not  assent  to  the  correctness  of  the  criti- 
cism of  the  last  charge  given. 


PATTERSON  vs.  FLANAGAN. 

[tkovkij  roi:  convkksion  or  sijvve.] 

1.  Husband's  riyh/s  in  u-ifc's  stahdory  separuic  estate. — Under  flie  Cod«, 
{■^  198;},)  llic  l.usbaiid  lias  no  li^ht  or  power  to  mortgage,  for  his  own 
iudiviilnal  deltl,  a  Biave  Ijelonging  to  tlie  >\  ife's  Btatutory  Bei>arate 
estate. 

2.  Dtclumiiiras  explanatory  of  }H)ii»csiiion,  and  aoavtst  j n/«'es^— Declaim- 
tioits,  iiijidc  by  a  jicrsou  who  lias  the  pos^c^siou  of  a  slave,  to  the  effeci 
that  lie  liold-s  under  a  will,  and  claims  only  a  life-estate  in  the  slave, 
arc  competent  evidence  on  the  principle  of  res  fje.st(B,  and  as  admissionn 
against  intejx'st,  without  the  prodnction  of  the  will. 

3.  llekrancij  of  (vidmcc,  in  trortr,  .stuniiiicj  lime  of  ulavc's  death. — In  trover 
by  the  wife,  after  the  death  of  the  husband,  for  the  conversion  of  » 
slave  b<'l(>r,£ring  to  her  statutory  separate  estate,  which  went  into  tbe 
defer.d.aii'r,  pcsricssion  -.uulor  a  nuiitgaga  «'xeeHtcd  by  the  Jiujband 
witliuiit  iufhority  of  law,  and  was  accidentally  drowned  while  tliusia 
his  possession,  it  is  wholly  immaterial  whether  the  death  of  th,"!  slare 
occurred  before  or  afier  thv.  death  of  the  husband;  couseqnently,  the 
exclnsion  of  evidence  bearing  on  tliat  question  is  not  a  matter  avail- 
able on  error. 

Appeal  from  the  Circuit  Court  of  Wilcox. 
Tried  before  the  Hon.  Nat.  Cook. 
33 
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-  This  aotion  was  brought  by  Mrs.  Eliza  E.  Fhin.io-an, 
against  D.  A.  "W.  Patterson,  and  was  comracaiced  on  the 
81st  September,  1S5S.  The  complaint,  as  am;  nded,  con- 
tained two  counts  ;  the  first  being  in  the  nsujil  form  of  a 
count  in  trover  for  the  conversion  of  a  slave,  nnnif^u  Ellen, 
the  property  of  the  plaintiff;  and  the  second  claiming 
fifteen  hun-i'ed  dollars  damaiies  for  the  deh-nuant's  neuli- 
ge!:ce  and  want  of  proper  care  and  attention  tov.aids  the 
slave,  whde  in  his  possession  unde/  a  (iontract  ot  hiring. 
Ko  pleas  a])pear  in  the  record.  The  slave  in  conti'oversv, 
as  appeared  from  the  evidence  adduced  on  t!ie  trial,  had 
belonged  to  the  plaintilPs  paternal  grandfjitiiei',  wiio  be- 
queathed her  to  the  plaintiff's  father  for  life,  with  remain- 
der to  the  plaintiff.  The  plaintiff  was  married,  in  October, 
ISoS,  to  James  ]M.  Flanagan,  who  died  on  the  l!t!i  ^lay, 
1S57  ;  and  she  owned  and  possessed  said  slave  at  the  tim(3 
of  her  marriage.  The  defendant  obtained  the  possession  of 
the  slavf\  in  the  Cc'irly  pai  t  of  the  year  1S-j7,  nndei'  a  mort- 
gage from  said  Flanagan,  to  secure  the  re-priymt-nt  of  a 
sum  of  money  lent  Ijy  him  to  s;dd  F]nna<r;ui ;  an<i  she  was 
accid(  nt;diy  di'owncd,  while  thus  in  his  poss(n>>i'>n,  in  at- 
tempting to  walk  across  a  foot-log  over  a  creek,  on  return- 
ing with  other  negroes  from  the  field  in  which  they  worked. 
Tlie  exact  time  of  the  slave's  death — whether  it  occurred 
before  or  after  the  1 1th  ^lay,  IS-'j?,  when  said  Fhinagan 
died — was  not  shown.  The  defendant's  overseer,  the  only 
witness  who  testified  to  the  circumstances  attending  her 
4eath,  could  not  state  the  precise  time  at  which  it  occurred  ; 
and  the  covu-t  excludtid  all  the  evidence  offered  by  the  de- 
fendant, for  the  purpose  of  showing  that  it  occurred  before 
the  1]  th  iMay.  This  evidence  consisted  of  the  report  of  the 
slave's  death  in  the  town  of  Camden,  which  was  about  one 
mile  distant  from  the  defendant's  plantation  ;  the  statement 
of  a  witness,  who  lived  in  Camden,  that  he  had  heard  of 
the  slave's  death  Ijefore  Flanagan  died  ;  and  a  copy  of  a 
newspaper  published  in  Camden,  dated  the  9th  May,  which 
contained  an  account  of  the  slave's  death  on  the  Gth  May. 
The  defendant  reserved  several  exceptions  to  tlie  exclusion 
of  this  evidence. 
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On  cross-exatainatiou  of  one  Ilarwood.  a  witness  for 
plaintiff,  *'  defendant  asked  said  witness,  whether  plaintiff's 
father  had  the  possession  of  said  slave  in  liis  lifetime,  and 
claimed  her  as  his  own  property  ;  to  which  the  witness  an- 
swered alHrmatively,  and  stated,  in  reply  to  other  ques- 
tioDs,  tiuit  said  slave  was  delivered  to  plaintiff  hy  her 
father's  adniiwistrator,  abotrt  three  months  after  his  death,. 
and  that  he  died  intestate.  Plaintiff  asked  said  witness,  oa 
the  rebutting  examination,  how  plaintiffs  father  clai-ned  to- 
own  said  slave;  and  the  witness  answered,  that  he  claimed 
to  own  her  for  his  life  only.  The  defendant  then  asked 
the  witness,  whether  the  life-estate  was  so  claim.jd  by  plain- 
tilt's  fiither  lUHler  a  deed  or  will  ;  and  he  answered,  that  it 
was  under  a  will.  Thereupon,  the  defendant  objected  to 
the  proof  made  by  the  witmess,  (that  he  only  claimed  a  lifo- 
cstate  in  the  slave,)  unless  the  will  was  produced.  The 
court  overruled  the  objection,  and  permitted  the  evidence 
to  remain  before  the  jury  :  and  the  defendant  excepted."' 

The  jdaintiif  proved,  by  several  witnesses,  declarations 
made,  at  different  times,  by  the  defendant  and  the  p'aintKF's 
deceased  husband,  as  to  the  terms  of  the  contract  ender 
which  the  defendiint  obtained  the  possession  of  the  slave  ; 
the  substance  of  these  declarations  being,  th;it  Flanagan 
mortgaged  the  slave  to  the  defendant,  to  secure  the  re-pay- 
ment of  a  svun  of  money  lent  to  him  by  the  defendant.  She 
also  read  in  evidence  a  portion  of  the  defendant's  answers 
to  interrogatories  filed  to  him  under  tlie  statute,  in  another 
suit  between  them,  (in  which  she  sued  for  the  conversion  of 
another  slave,  named  Frank,)  in  the  following  words:  • 
"  The  boy  F'-ank  was  put  in  my  possession  by  James  M. 
Flanagan,  in  1S57,  for  the  purpose  of  securing  the  })ayment 
of  S750  paid  by  me  for  him  ;  and  the  understanding  be- 
tween us  was,  that  if  the  said  money  was  not  paid  to  me  by 
some  time  in  December,  1S57,  (the  time  not  now  remem- 
bered,) I  was  to  sell  Frank,  and  another  negro  put  in  my 
possession  by  said  Flanagan,  and  pay  myself  the  amount." 

"  After  having  charged  the  jury,  without  objection,  as  to 
the  facts  necessary  to  make  said  slave  the  separate  estate  of" 
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the  plaintiff  under  the  Code  of  Alabama,  the  court  turtlier 
charged  the  jury  as  follows:  That  if  they  found  from  the 
evidence,  under  the  previous  charge  of  the  court,  that  said 
slave  was  the  separate  estate  of  the  plaintiff,  held  by  her 
under  the  Code  of  Alabama, -then  her  husband  had  no  right 
to  mortgage  said  slave,  without  her  knowlege  or  assent,  to 
secure  a  debt  of  his  own  ;  and  that  if  he  did  so  mortgage 
said  slave  to  the  defendant,  and  the  defendant  took  posses- 
ision  of  her  under  the  mortgage,  his  possession  so  held 
would  be  unlawful  as  to  the  plaint'ff,;  and  that  if  the  slave 
was  drowned  while  so  held  by  the  defendant,  the  defendant 
would  be  liable  to  the  plaintiff  for  her  value,  and  the  mort- 
gage of  the  husband,  if  given  as  aforesaid,  would  not  pro- 
tect him." 

The  defendant    excepted  to  this  charge,  and  requested 

the  court  to  give    lour  charges  in   writing  ;  the  first  and 

third  of  which  the  court  gave,  but  refused  the  others;  and 

the  dcfcjudant   excepted  to  their  relu^Nal.     Tiiu  charges  so 

-refused  were  in  me  following  words  : 

*'  2.  If  the  jury  find,  from  the  evidence,  that  the  plaintiff 
was  the  wife  of  James  M.  Flanagan  in  the  early  })art  of  the 
year  ]So7,  and  had  a  separate  estate  in  the  slave  Ellen, 
held  by  her  under  the  provisions  of  the  Code  of  Alabama, 
as  defined  in  the  charge  given  by  the  court";  and  that  said 
Elanagan  placed  said  slaves  in  the  possession  of  th>)  defend- 
ant, under^a  contract  that  he  was  to  have  the  use  of  the 
slaves  for  tlie  interest  on  the  money  loaned  by  him  to  said 
Flanagan,  until  the  then  next  December,  and  then  was  to 
have  authority  to  sell  tliem,  if  the  money  was  not  paid, — 
then  tl'e  defendant's  possession  of  the  slave  would  be  law- 
ful up  to  December,  18-57." 

"  4.  If  the  jury  believe,  from  the  evidence,  tiiat  the  slave 
Ellen  went  into  tlie  defendant's  possession,  mjder  a  con- 
tract that  she  was  to  remain  in  his  possession,  as  a  security 
for  money  which  James  M.  Flanagan  owed  him,  until  De- 
cerab(!r,  18-57,  and  then  be  sold  by  the  defendant  to  pay  tho 
diht,  iinNss  sooMer  paid,  and  the  hire  of  the  slave  in  tho 
«j«eantiUie  to  diseh.Mge  t!e  ltit<'re!^t  on  the   debt;  and  that 
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the  said  skve  dieil,  without  the  fault  of  the  defendant  or 
his  overseer,  before  the  death  of  sfiid  James  M.  Flanagan, 
and  before  December,  1S57,  tlien  they  should  find  for  tJie 
defendant'' 

The  rulings  of  the  court  on  the  evidence,  the  charge 
g>ven  to  the  jury,  and  the  refusal  of  the  charges  asked,  are 
BOW  assigned  as  error. 

Morgan  &  Byrd,  for  aj^ellant. — The  rents,  income,  and 
profits,  of  Ihe  wife's  sejiarate  estate  under  the  Code,  belong 
to  the  husband,  wlio  alone  has  the  right  to  sue  for  and  re- 
cover them. —  Whitman  v.  Ahernathy,  33  Ala.  154  ;  Ses- 
sions'  V.  Sessions,  33  Ala.  522 ;  Pickens  v.  Oliver,  29  Ala. 
532.  He  is  entitled  to  receive  and  receipt  for  any  property 
belonging  to  his  wife's  separate  estate  ;  has  the  right  to  in*- 
V€st't4^e  proceeds  arising  from  a  sale  of  it,  or  to  use  them 
for  the  benefit  of  the  wife;  the  right,  also,  "to  manage 
and  control"  her  property  at  hi-s  discretion,  subject  only  to 
the  revisory  power  of  the  chancellor  ;  and  has  a  contingent 
right  of  survivorship,  to  the  extent  of  one-half  the  per^ 
sonalty,  which  becomes- absolute  on 'the  tieath  of  the  wife 
intestate.  With  all  these  rights,  interests,  powers  and 
duties,  devolved  upon  him  by  statute,  it  would  be  a  strange 
construction,  which  would  confine  his  •'  management  and 
control"  of  the  property  to  She  passive-receipt  of  the  rents 
and  profits,  without  power  to  hire  or  pledge  the  property, 
and  thereby  make  it  }>rodace  income  or  profits.  He  alone 
can  det«'rmine  what  is  the  most  judicious  mode  in  which 
to  employ  the  propei-ty  ;  and  the  wife  can  only  avoid  his 
acts  through  the  interposition  of  the  chancelhir,  when  her 
title  to  the  property  itself  is  thereby  endangered* 

D.  W.  Baine,  contra. — The  principle  on  which  the  case 
of  Boa^  V,  Bo(u  (3(j  Ala.  334)  was  decided,  is  equal!}'  de- 
cisive of  this  case.  To  give  the  husband  power  to  mort- 
gage or  pledge  the  wile's  separate  property,  without  her 
assent,  for  his  own  individual  debt,  would  enable  him  to 
defeat  the  object  and  purpose  of  the  statute,  as  declared  in 
that  case. 
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STONE,  J. — The  controlling  p<jint  iii  tbie  record  arises 
on  the  construction  of  section  19S3  of  the  Code.  That 
section  reads  aa  follows  :  "  Property  thus  belonging  to  the 
wilie,''  [her  statutory  separate  estate,]  *'  vests  in  the  husband 
as  her  trustee,  who  has  the  right  to  manage  and  control  the 
«ame,  and  is  not  required  to  account  with  the  wife,  her 
heirs,  or  legal  representatives,  for  the  rents,  iiicoioe,  or 
profits  thereof;  but  such  rents,  income  <ind  profits,  are  not 
subject  to  the  payment  of  the  debts  of  the  husband.'*  It 
will  be  seen  that  this  section  of  the  Code  vests,  the  legal 
title  of  the  wife's  separate  estate  in  her  huslxmd,  gives 
him  the  right  to  manage  and  control  the  same,  and  relieves 
kim  from  all  accountability  for  its  income  and  jirofits  to  the 
"wife,  her  heirs,  or  legal  represeiitatives.  The  provisions  ef 
the  statute,  conferring  on  the  liusbund  the  right  of  control, 
and  exempting  him  from  liability  to  account,  go  no  further 
than  this. 

Under  the  act  of  1850,  which  substantially  conforms  ta 
the  section  of  the  Code  above  copied,  this  court,  in  the 
case  of  Weems  v.  Bryan, ,  (21  Ala.  3US.)  coi^sidering  the 
rights  of  a  surviving  husband  in  the  statutory  separate 
'-estate  of  his  deceased  wife,  said  :  "  Under  this  provision, 
there  can  be  no  doubt  but  that  the  husband  becomes  tenant 
for  the  life  of  the  wnfe,  (2)er  autre  vie,)  of  the  rents  and 
profits  of  the  wife's  estate.  The  right  '  to  have  and  pos- 
sess, control  and  manage'  her  property  during  the  cover- 
ture, without  liability  to  account,  makes  liiri  so.  Like 
every  other  tenant  for  life,  he  is  entitled  to  emblements,"  &c. 
In  the  case  of  Henndt  v..  Bennett^  (34  Ala.  -56,)  we  with- 
held express  ap[)robation  of  the  opinion  in  \Yccms  v.  Bryan, 
(supra,)  but  adhered  to  it  as  a  rule  of  {)roperty. 

So,  in  Fkh'us  v.  Oliver,  {'29  Ala.  5:3:*.)  we  followed  out 
the  principh;  announced  in  Wvcms  v.  Bryan  ;  and,  although 
the  question  was  not  directly  presented,  we  said  that,  in 
the  rents,  income  and  profits  of  the  wife's  statutory  sepa- 
rate estate,  the  husband,  during  the  continuance  of  the 
trust,  is  entitled  to  the  entire  interest,  and  the  wife  to  no 
part  of   it.      The  same   principle  had  been  substantially 
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affirriu^<l  in  tho.  older  decision  at  the  same  term  of  Andrews 
V.  lIi(cJiabce,  oO  Ala.  143.     And  in  Whitman  r.  AhcrnaUty, 
(33  Ala.  1(30,)  we  followed  this  i)rincii)le,  and  ruled,  that 
the  wife  couid  not  recover  from  the  husband's  vendee  the 
hires  of  sbives  belonging  to  her  separate  estate,  whicli  hires 
accrued    dnritig  the  continuance  of  the  trusteeship. — See, 
also,  liofjers  v.  Boyd,  33  Ala.  175  ;    Smyth  v.  Oliver y  31  Ala. 
39;   Burden   v.   j^ fc  Williams,  ib.  A'^S  ;  Coivles  v.  Morgan, 
34  Ala.  53o  ;  Alexander  ■€.  Saulsharp,  January  term,  1801. 
It  will  be  observed  that,  in  most  of  these  cases,  the  right 
of  the  liiisband  to  the  rents,  income  and  profits,  is  predi- 
cated on  the  assumed  and  unqualified  ground,  that  he  was 
not  liable   to  account  therefor.     Such  was  the  statement  of 
the   principle  in   Wecms  v.  Bryan,  and  the  later  cases  fol*- 
lowed  its  lead.     The  language  of  the  Code  is,  that  the  hua-* 
band  "  is   nut  required  to  account  with  the  ivife,  her  heirs, 
or   legal  representatives.''^     There  may  be  a  distinction  be- 
tween a. general  exemption  from  liabiLty  to  account,  and  a 
qualified  exemption  from  liability  to  account  ?6vYA  ^^e  ?'<?//(?, 
her   heirs,  and  legal  representatives.     Whether  a  liusband, 
holding  in  hits  liands   tlie  income  and  profits  of  the  wife^s 
sejwrate    estate,'  can  be  made  to  account  lor  such  income 
and  }>rofits  to  creditors  of  the  wife,  is  a  ouestion  which  has 
not  been  cortsidered  in  this  court,  and  we  do   not  now  pro- 
pose to  consider  it.     Norwill  we  inquire  whether  any  pe- 
culiar significance  attaches  to  the  form  of  the  expression, 
"  is  not  re(juired  to  accoutit  with  the  wife,  her  heirs,  or  legal 
representatives."      Tliese   questions  will    be   disposed   of 
when  they  arise. 

In  the'  later  case  of  Boas  c.  Eoaz^  (36  Ala.  334.)  wc 
think  we  furnished  a  much  more  satisfactory  solution  of  the 
question  under  discussion,  than  is  contained  in  the  general 
language  of  tln^  opinion  in  Weems  c.  liryan,  followed,  as 
tluit  language  was  without  question,  in  the  hiter  cases. 
We  there  said  :  "  The  h^gish  ture,  in  making  t!ie  exemption 
from  liability  for  the  husband's  debts,  certainly  did  not  look 
alone  to  his  benefit.  It  would  be  a  striwige  anomaly  in 
legislation,  if  the  husband  has  been  clothed  with  a  right  to 
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the  entire  income  of  the  wife's  property,  exempt  from  liabil* 
ity  to  his  debts,  for  no  purpose  beyoud  the  bestowment 
of  a  peculiar  boon  upon  him.  But  furthermore,  the  pe- 
culiar language  of  the  statute  is  indicative  of  an  ulterior 
purpose.  It  first  dechires,  that  the  property  is  tlie  wife's 
separate  estate.  It  then  vests  it  in  tlie  husband  as  a  trustee^ 
and  proceeds  to  declare,  not  that  the  income  belongs  to  the 
husband, -but  that  he  shall  riot  be  required  to  account  for  it. 
The  husband,  therefore,  holds  the  property  as  trustee,  and 
is  entitled  to  the  income,  merely  because  he  is  not  required 
to  account  for.it  as  trustee.  It  is  a  fair  inference  from  these 
provisions,,  that  the  husband  is  not  vested  with  a  title  in  his 
own  right,  for  any  space  of  time,  to  the  wife's  separate 
estate ;  that  the  law  has  permitted  him  to  receive  the  in- 
come, with  the  purpose  that  he  might,  as  the  head  of  the 
family,  have  the  means  of  maintaining  tiiat  family,  and 
has  made  it  free  from  liability  to  debts,  in  order  that  his 
misfortunes  aiid  thrittlessness  should  not  prevent  the 
accomplishment  of  the  }>urpose." 

In  promotion  of  this  line  of  argument,  we  may  well 
inquire,  if  the  legislature  intended  to  confer  on  the  hus- 
band the  unqualified  property  in  tlie  income  and  profits 
during  the  joint  lives  of  himself  and  wife,  why  did  they  not 
express  that  intention  in  plain  and  unambiguous  hmguage? 
Why,  when  simple  words  would  so  mu^-h  better, subserve 
their  purpose,  eraplo}'  the  circumlocution,  that  the  husband, 
as  trustee,  should  have  the  right  to  manage  and  control  tlie 
p^roperty,  without  liability  to  account  with  the  wife,  her 
heirs,  find  legal  representatives,  for  the  rer^ts,  income,  and 
pjofits?  If  the  intention  was  to  make  an  absolute  gift, 
why  restrict  the  language  which  exempted  him. fiom  liabil- 
ity to  account  ?  These  questions  we  ask,  without  intend- 
ing to  answer  them. 

It  is  not.  our  intention  to  weaken  or,  overt  urn  any  de- 
cision heretofore  made,  bearing  on  section  ir>-S'3  of  tiie  Code. 
Those  decisiun.s  h:i,ve  doubtless  been  acted  on,  and  have  be- 
com.e  rules  of  property.  But  we  are  not  inclined  to.enr 
Ur^e  tlie  husband's  int«a-est  in  the  wifti':^  separate  estate* 
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Following  out  the  priixjiplos  declared  in  the  c;ise  ot  Boaz 
V.  Bo((z,  (supra,)  it  is  manifest  that  a  mortgage  or  pledge 
of  the  wii'e's  separate  property,  by  tiie  iiidiviihial  contract 
of  the  husband,  and  for  his  individual  debts,  is  not  within 
the  pjile  of  the.  aiithoiity  which  the  woman's  law  confers 
on  the  hnsband  and  trustee.  The  intention  and  i)olicy  of 
the  law,  as  was. shown  by,  the  result  of  the  case  of  Boaz 
V.  Boaz,  are,  that  t!ie  wife  shall  receive  a  support  from -the 
labor  an.i  income  of  the  separate  estate.  Hence,  ]\Ir.  lioaz, 
by  withdrawing  his  protection  ahd  supervision  from  the 
home  of  his  family,  was  declared  to  have  forfeited  his  right 
to  contintie  in  the  exercise  of  the  trust ;  and,  tor  that  cause 
alone,  he  was  removed. 

So,  in  this  case,  Mr.  Flanagan,  by  morts^aging  the  slave, 
for  his  own  debt,  has  assumed  an  ownjership  and  control  of 
the  |)roperty,  not  compatible  with  the  pur[)o.ses  of  the  trust. 
This  cannot,  with  any  propriety,  be  classed  as  an  act  of 
manag(  mcnt  or  control  of  the  [)roperty,  with  a  \ievv  to  tho 
maintenance  of  the  family.  It  is,  so  fir  as  we  can  dis- 
cover, a  placing  of  the  property  beyond  the  r(3ach  of  the 
family  ;  nut  as  a  means  of  securing  to  tlie  wift;  the  enjoy- 
ment of  her  property,  but  as  a  means  of  raising  money  for 
the  benefit  of  the  husband. 

If  we  were  t;>ho!d,  that. the  statute  confers  on  tlie  hus- 
band tJie  rifjlit  to  so  dispose  of  tlie  separate  estate  of  the 
wife,  it  would  follow,  that  the  wife  could  not  complain  of 
this  lightful  exercise  of  authority  ;  and  would  not  such 
princi{)le  arm  the  husband  wnth  ]>ower  to  defeat  tfie  very 
object  of  the  statute,  as  declared  by  itself,  and  by  this 
court  in  the  cases  of  Smyth  v.  Oliver,  and  Boaz  v.  Boaz? 
We  will  not  further  elaborate  this  view. 

That  the  husband  may  hire  or  lease  out  the  separate 
projK-rty  of  the  wife,  as  a  general  rule,  we  w-ill  not  deny. 
Such  hiring  or  leasing  may  be  one,  and,  in  the  circum- 
stances, the  most  advantageous  mode  of  maintaining  the 
family  from  the  income  of  the  separate  estate.  This  puwer 
might  be  abused  ;  andfof  the  correction  of, that  abuse,  tho 
inteiftrcnce  of  the  chancellor  may  bo  invoked, — with  -.rhat 
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succts-i, -or  show,  of"  right,  we   will   not   now  anticipate. 

It  results  from  wliat  we  have  said,  that  the  circuit  court 
did  not  err  in  giving  the  first  affirmative  charge,  and  in  re- 
fusing the  second  and  fourth  charges  asked.  The  second 
affirmative  charge  was  not  excepted  to,  and  we  need  not 
consider  it. 

[2.]  The  court  did  not  err  in  admitting  in  evidence  the 
declai'ations  of  Mrs.  Flanagan's  fathers-made  while  he  was 
in  possession  of  the  slaves,  and  explanatory  of  his  posses- 
sion ;  also,  in  disparagement  of  his  title.  That  he  chiimed 
to  hold  them  under  a  will,  or  supposed  will,  caur.ot  vary 
their  legality-as  rcs-gesftr  declarations.' — Shep.  Dig. -591,  ct 
seq.;  Thcmas  v.  Dvgraffenrekl,  17  Ala.  G02. 

[3.]  The  testimony  offered,  tending  to  show  that  the 
slave  Ellen  died  anterior  to  the  death  of  Mr.  Flanag-an,  was 
•'Wholly  immateiial,  and  was  rightly  excluded  on  that 
ground,  if  no  other. 

Judament  alliinied. 


iia:^ly's  adm'r  ix  turnipseed  and' wife. 

[1>ET1KI;K   FOK   SI.AVKS.] 

1.  If'/icn  Hlattite'O;'  rnniialionii  hcjin^i  to  run. — 'J'lio  statute  of  limitations 
doois  not  l»(';;iii  to  run  ajiaiiist  an  intestate's  estate,  until  tin;  a]ipoint- 
inent  of  an  adniinisliator;  but  it  istiot  necessary  that  tliere  .slionid  bo 
u  domestic  administrator,  Avlien  the  intestate  dies  in  a  foreign  State, 
and  administration  on  his  estate  is  there  granted  by  the  projuT  tri- 
bunal, althouiih  Hiu'li  foreijLjn  administrator  may  hn\e  never  had  his 
betters  rtcorc'.ed  liere,  as  authorized  to  do  by  the  act  of  1821.  (Clay's 
Di<rest,  •>.;:7,  <s  :;i.) 

2.  What  ('oii>:litiiks  adverse  j)osin'finio}i. — A  knowledge  on  tli(>  jiart  of  an 
adverse  holiler  that  his  title  is  (U'feetive,  does  not,  of  itsi'lf,  prevent 
the  opeialion  of  the  statute  of  limitations  in  his  favor. 

Ai'i'KAL  from  the  Circuit  Court  of  Ctdhoun. 
-Tried  bei'oro  the  Hon.  S.D.  Hale. 
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Tjiis  jiciiou  was  brought  by  M.  J.  Tuiulcy,  as  the  ud- 
ministratoi"  ot  Washington  Manly,  deceased,  to  recover  a 
negro  woman  named  Elizibtth,  and  lier  five  children  ;  and 
was  commenced  on  the  12th  ^larch,  1S57.  The  defendants 
pleaded,  "in  shoit  by  con.^eiit,  lie  unques  adminisirator,  the 
statute  of  limitations  of  six  years,  and  the  general  issue, 
with  leave  to  give  in  evideiice  any  matter  that  u)ight  be 
specially  pleaded."  The  woman  Elizabeth,  as  appeared 
from  the  evidence  adduced  on  the  trial,  belonged  to  said 
Washington  I\Ian]y  at  the  time  of  liis  deatii,  wiiicii  occurred 
in  June,  IS^iS,  at  his  residence  i-n  Stewart  county,  Oeorgia^ 
he  tiyii>g  intestate,  and  leaving  a  widow  and  several  chil- 
dren. In  October,  IS^iS,  the  widow  and  childi'cn  removed 
to  Calhoun  county,  Alabama,  bringing  the  slaves  with 
them.  In  December,  183S,  the  orphans*  court  of  Calhoun 
appointed  William  Walker  guardian  of  sai<l  intestate's 
minor  children  ;  and  he  continued  to  act  in  tiiat  capacity, 
having  the  control  and  management  of  the  slaves,  until 
the.2:Jd  January,  -  1S40,  when  he  resigned,  and  Henry 
Amarine  was  appointed  guardian  in  liis  stead.  Some  time 
durinij  the  vear  1842  said  Amarine  married  the  intestate's 
widow,  and  he  continued  to  act  as  the  guardian  of  the  chil- 
dren, having  the  possession  and  control  of  the  slaves,  uiitil 
the  3d  March,  1S4S,  when  he  resigned,  and  William  Bar- 
ker .was  apjioiiited  by  said  court  guardian  of  s:ii<l  children. 
In  November,  ISiS,  said  Barker  ap[died  to  said  court  lor 
an  order  to  scdl  the  slaves;  alleging,  as  the  ground  of  his 
application,  that  the  intestate's  widow  (then  Mrs.  Amarine) 
was  entitled  to  a  distributive  share  of  thi-m,  and  that  they 
could  not  be  ecpudly  divided  without  a  sale.  The  court 
granted  the  order,  and  the  slaves  were  sold,  pursuant  to  its 
terms,  on  2Sth  Deeembei",  IS-IS,  and  Wt.'re  [mrchased  at  tiie 
sale  by  said  Amarine,  who,  on  the  Gth  December,  li>5-5. 
sold  and  ('()nvc;y(!d  them  to  t\\{i  defendants.  The  plaintilHs 
letters  ot  administration  were  granted,  by  the  }nobate 
court  of  Calhoun  county,  on  the  10th  March,  lS-37.  There 
had  been  no  previous  administration  on  said  estatt;  in  thii: 
State;  but   letters  of  admin  ibt  rat  ion  had  been,  granted  by 
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the  proper  court  in  Stewart  county,  Georgia,  on  tlie  11th 
January,  1847,  to  one  Greorge  L.  Snliith. 

On  the  foregoing  facts,  the  court  charged  the  jury  us 
follows:  "If  the  jury  believe,  from  the  evidence,  that 
Washinaton  Manly  died  in  Georgia,  in  1S38,  the  owner  of 
the  womj^ii  Elizabeth;  and  that  the  other  negroes  sued  for 
are  the  cliiklren  of  Elizabeth;  and  that  said  negroes, 
shortly  after  the  death  of  said  Manly,  came  to  Alabama 
with  his  widowand  children;  and  that  in  December,  1S48, 
Barker,  acting  as  the  guardian  of  said  children,  held  and 
claimed  tlio  negroes,  as  such  guardian,  in  good  faith,  and, 
on  that  day,  sold  them-  under  an  order  of  the  orphans' 
court  of  said  county,  believing  that  he  was  selling  and  con- 
veying a  good  title  ;  and  that  A'marine  became  the  pur- 
chaser at  said  sale,  in  good  faith,  and  at  a  fair  price,  be- 
lieving that  he  was  buying  a  good  title  ;  and  that  he  com- 
plied with  the  terms  of  the  sale,  took'  possession  of  the 
slaves,  and,  in  good  faith,  openly  held,  claimed  and  con- 
trolled them  as  his  own,  until  the  Cth  December,  185-5, 
arnd  then  sold  them  to  the  defendants,  for  a  fail"  and 'full 
price,  believing  that' he  was  selling  a  pert'i  ct  title ;  and 
that  the  defendants  purchased  in  good  faith,  believing  that 
they  were  o))taining  a  good  title,  and  held  and  claimed  the 
slaves  opcrrly  ;is  their  own,  down  to  the  commeu(;ement  of 
this  suit;  and  that  George  L.  Smith  was  ;>ppointed  admin- 
istrator of  the  estate  of  said  Washington  ^riuly,  in  Stewart 
countv,  Georgia,  on  the  11th  January,  1817,  (is  shown  by 
the  record  which  has  been  read  in  evidence,)  where  said 
Manly  died;  and  that  said  Smith,  at  the  time  of  his  said 
appointment,  had  notice  that  said  slaves  were  in  the  county 
of  Calhoun  or  Randolph,  Alabama, — then  the  statute  of 
limitations  liad,  at  the  time  this  suit  was  bi-oug'nt,  barred 
any  aition  to  recover  the  slaves  by  an  administrator  of  said 
estate,  and  they  must  find  for  the  defeiidant.s." 

The  plaintiff  excepted  to  this  charge,  and  requested  the 
court  to  give  tlie  following  charges,  whichthe  court  refused 
to  give,  and  the  plaintiff  excepted  to  their  refusal,  to- wit: 

'•  1.  If  the  jury   believe  that  the  slaves  were  originally 
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the  property  of  Washington  Manly,  who  died  in  GeorgL'i, 
in  ISoS  ;  and  tliat  said  skives  were  removed  into  this  State 
in  1839,  by  the  widow,  witliont  any  administration  thereon, 
and  have  continued  in  tliis  State  until  the  pn-scnt  time; 
and  that  there  was  no  administration  on  ^[auly's  estate,  iu 
Alabama,  until  the  plaintiff  was  appointed  in  iS-37, — then 
the  statute  of  limitations  would  not  run  in  favor  of  the 
defendants  until  the  plaintiff's  said  a])})oi:itmcnt.     . 

"2.  If  the  jury  believe  that  tiie  slaves  were  once  the 
property  of  Washington  Manly,  and  were  removed  from 
Georgia,  by  the.widow,  without  any  admini.>tration  thereon, 
and  have  continued  in  this  State  until  the  prestjnt  time ; 
and  tliat  tlieie  iias  been  no  administration  on  said  slaves, 
in  this  State,  uatil  the  plaintiff  was  appointed  in  1S57, — 
tlie  statute  of  limitations  did  not  run  in  favor  of  the  de- 
fendants until  the  plaintilF  was  ap[»ointed  adinii.istrator, 
although  George  L.  Smith  was  appointed  udmini^ti'ator  ol" 
said  estate,  in  Georgia,  in  the  year  ].Si7. 

"3,  Ii  tlie  jury  believe  that  Amarine,  at  tlic  time  he 
purchased  the  slaves,  had  a  knowledge  that  thtiie  had  been 
no  administration  on  Manly's  estate,  then  he  took  no  title 
by  his  purchase;  and  if  tiie  defendants  had  notice  of  a 
defect  of  title,  when  they  [)urcluised  from  said  Anuiriue, 
they  took  no  title. 

"4.  The  appointment  of  Barker,  as  guardian  of  Manly's 
children,  gave  him  no  rights  over  the  property  ol  Manly's 
estate  here. 

5.  "If  .tiie. slaves  were  originally  the  proporty  of  Wash- 
ington Manly,  who  died  in  Georgia  in  l^oS,  and  were  ro- 
moved  here  by  his  widow,^  witliout  adniini.>rraiion,  and 
have  continued  in  this  State  up  to  tlic  cou.n.i-acement  of 
this  suit, — tiieii  the  appointment  of  Smith  in  1 847,  as 
Bhovvn  by  the  record,  did  not  vest  the  property  in  him  as 
administrator,  and  the  statuti;  of  limitations  could  not  run 
against  ])Iaintifr  until  his  own  appointment. 

"G.  If  the  jury  believe  that  Amarine  boughc,  at  the 
guardian's  sale,  witii  a  full  knowledge  that  th.'  slaves  had 
never  been    administered  upon,  either  in  this  State  or  ia 
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Georgiii,  then  his  purchase  was  not  in  good  faith,  and  the 
statute  would  not  run  in  his  favor  ;  and  then,  if  the  de- 
fendants Jiave  not  held  the  slaves  more  than  six  yoar>;  since 
thej'  purcliased  from  Am  irine,  the  statute  would  uf)t  effect 
3  bar  in  their  favor,  although  Smith  was  appointed  in  1S47", 
in  Oeorgia. 

"7.  If  the  jury  believe,  from  the  evidenc!%  that  llu*  wo- 
man Elizabeth  was  tlie  property  of  plaintiiT's  int.-s^;:te  at 
the  time  of  hrs  death  in  (jeorgia  in  IS'38,  and  wi.-,  :>roafrlit 
to  Alabama,  .shortly  after  intestate's  death,  by  hl.>  vvidow; 
and  that  said  widow  nrarried  H;'niT  Amarin^^  in  tiiis  Srate  ; 
and  that  said  Amarine  took  possession  of  said  slavi'>.  as  the 
guardian  of  said  ]\rau]y's  children,  knowing  that  s;iid  slaves 
bad  [not]  hoiMi  administered;  and  th-it  the  slave-^  adter- 
wards  went  into  the  po'-session  of  Bai'ker,  as  the  gii;irdian 
of  said  miu(,»r  lieirs,  and  were  sold  by  him  as  sn^'ii  giiardian, 
knowing  tliat  v.o  administnition  had  been  liad  en  them, 
and  vrere  pu.rcliased  at  the  sale  by  s;ud  Amarine,  virii  such 
knovsdedge,  and  t!ie  defendants  had  knovrledge  tl;;  t  said 
slaves  had  never  been  administered  upon, — tlu.re  could  be 
no  good  faith  in  said  seviTal  sales  and  pui'diiisrs." 

The  charge  given  by  tlie  court,  the  refusal  of  tli;-  several 
charges  asked,  and  the  rulings  of  the  court  on  qic-tiiMis  of 
evidence,  to  which  exceptions  were  reserved,  (!>:!t  vrhich 
require  no  particular  notice.)  are  n.ow  as.>>igncd  as  cnov. 

G.  C.  WiiATLEY,  for  appellant. — When  a  p'Ts^n  dies 
intestate,  the  statute  of  limitations  does  not  lirgin  t  >  run 
against  his  estate,  until  the  appointment  of  an  ad.ni;ii-tra- 
tor  wlio  is  ca[)ab!e  of  suing. — Lriicsoii  v.  Lm/,  21  A  a.  1S6; 
Wi/nft  r.  namho,  29  Ala.  510.  As  the  plaintiif's  hitters 
were  granted  only  a  few  days  before  the  suit  w.is  com- 
menced, and  there  liad  l)een  no  previous  administration  on 
liis  intestate's  estate  in  this  State,  his  claim  could  not  be 
barred  by  tlie  statute,  nidess  the  appointment  of  an.  admin- 
istrator in  (leorgia,  in  ]Si7,  brougiit  the  case  within  the 
operation  of  the  statute.  Ibrfc  no  such  effect  can  Ix^  attri- 
buted to  the  foreicn   administration.     In  the  absence  of 
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statutory  regulations,  a- gruut  of  letters  of  adiiiinistrutiori 
has  no  extra-tenitorial  operation,  and  an  administrator  can 
neither  sik?  nor  be  sued  in  anotlier  State. —  V((Uf/h(Ui  v. 
Nortliiip,  lo  Peters,  2  ;  JIdrrtscH  v.  jialtnrurr,  ll  Ala.  834. 
Under  our  statute,  (Clay's  Digest,  •2-21,  ^  -31,)  a  foreign  ad- 
ministrator may  sue  here,  upon  coniplyiiig  witli  certain 
conditions  ;  one  of  which  conditions  is,  tliat  lie  siiall  fjrst 
have  his  letters  recorded  here,  and  give  botid  "ibr  the  faith- 
fid  adnuiiisrration"  of  the  assets  ;  atid  the  sc;iUire  e.\v)ressly 
provides,  that  lie  shall  not  be  entitled  to  receive  or  recover 
any  pro[)erty  of  the  estate,  until  he  has  coniplii'd  with 
these  requisitions.  A  compliance  with  these  provis.ion3 
makes  an  ancillary  adnilnistratioti  here. — Robinson  v.  lioh- 
insoii,  11  Ala.  O^jO.  A  foreign  administrator  is  not  bound 
to  sue  here;  it  is  not  his  duty  to  sue  here,  a!]d  he  is  not 
guilty  of  a  devudavit  for  a  faibire  to  sue. — Bdvis  r.  Snnfh, 
5  Geo,  29-5.  li"  the  Georgia  adndiiistrator  was  not  bound 
to  sue  here,  and  could  not  demand  or  recovi^r  tlie  pioperty 
without  first  complying  with  the  requisitions  or(.>ur  statutes, 
no  right  of  action  vested  in  him  by  his  appointment,  and 
the  statute  of  linutations  did  not  begin  to  r;;n  ag.;in>t  him. 

0  Bacon's  Abr.  ^OS,  note  a  ;  Jolinson-  v.  ]l  rcn,  0  ^^trnv.  179; 

1  Kelly,  (Geo.)  3S0.  If  he  had  complied  with  all  tlie  con- 
ditions imposed  by  the  statute,  and  then  commenced  suit; 
to  recover  the  slaves,  his  action  might  have  been  deff^ded 
by  the  appointment  of  a  domestic  adnnnistrator. — IJrough- 
ton  V.  Bradley,  3-4  Ala.  094 ;  3  Mass.  -540.  An  e.\ecutor 
may  commence  suit  before  he  qualifies;  but  t\w  statute  of 
limitations  does  not  begin  to  run,  until  his  qualification  and 
acceptance  of  the  trust. — G  Geo.  310. 

2.  To  render  a  plea  of  the  statute  of  limi:ations  availa- 
ble, there  must  be  an  adverse  possession ;  and  to  consti- 
tute an  adverse  possession,  the  holding  must  be  in  good 
faith,  and  without  notice.  The  defendants  had  actual 
knowledge  of  the  defect  in  their  own  title,  jmd  are  charge- 
able with  implied  notice  of  the  plaintiff's  claim. — JoJn/.-^on 
V.  TJnccatl,  IS  Ala.  747  ;  Neho)i  v.  Alien  <£:  Harris,  1  Yer- 
ger,  360. 
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Heflix  &  FoKXEY,  Alex.  &  Jno.  White,  contra. — Un- 
der the  stntute  of  1821,  (Clay's  Digest,  227,  ^^  31,)  the 
Georgia  administrator  had  a  right  to  commence  suit  here 
forthe  recovery  of  the  slaves  ;  and  he  was  only  required  to 
record  his  letter?-,  give  bond,  &c.,  after  the  rendition  of  a 
judgment  in  his  favor,  before  he  was  entitled  to  receive  th'e 
property.  He  was  obliged  to  produce  his  letters  on  the 
tiial,  as  the  evidence  of  his  right  to  sue,  just  as  a  domestic 
adniinistrLitor  would.  The  recording  of  ids  letters,  giving 
bond,  &c.,  did  not  constitute  a  condition  precedent  to  his 
right  of  action.  As  well  might  it  be  contended,  that  the 
st^atute  of  limitations  would  not  run,  in  an  attachment 
case,  against  a  foreign  administrator  who  had  complied 
witli  all  tl^c  n  quisitions  of  the  act  of  1821,  because  he 
was  required  to  execute  an  attachment  bond  ;  or  tli.'it  the 
siafute  dues  not  run  .ngainst  corporations,  or  in  actions  of 
detinue,  bids  lor  injunction,  &c.,  and  other  analogous  cases 
in  whi(di  bc^nds  are  required  of  the  paitirs  i-ning.  All  the 
analo<j:es  of  the  law  are  in  favor  of  his  \\k\il  to  st.e,  and 
the  adjiidg*  d  cases  equally  support  it. — SlraV.:  c.  .VuJrcr, 
11  \\'(  ndell,  301  ;  McCuUongh  v.  Young,  1  Binney,  63; 
Hmctll  V.  Jlair,  1-5  Ala.  194;  lirovgldour.  BraJh //,■}■%  Ala. 
694.  Moreover,  the  slaves  wcj'e  in  Georgia  at  tlie  time  of 
the  inlesl;;t(!'s  death,  and  the  Georgia  administrator  knew 
tliat  lh«-^y  h'td  been  icmoved  to  Alabama  without  auiliorit}' 
of  lavv,  ;;nd  wliore  they  were  to  be  found  ;  and  it  v/as  not 
•only  his  iight,  but  his  dutj'  to  sue  for  tliem. 

A.  J.  V;ALKER,  C.  J.— The  ])laihtifl  's  intestate  died  in 
poi-se.ss'on  of  the  slaves,  for  the  recovery  of  v.iiioli  this  suit 
it  br(;uL',l+,  Jii.d  h.ad  his  domicile,  at  tlie  time  of  Lis  d<'ath, 
in  G<  *  rgin.  Tlie  defendants,  and  the  person  from  v/hom 
they  luiught,  ]uiv(^  Ikjcu  in  adverse  possession  for  more  than 
fix  yea  IS  ht  fure  the  commencement  of  the  suit.  The  plain- 
tiff's admiiustralion  was  obtained  less  than  six  years  before 
the  commi  nccnuMit  of  suit,  and  f  here  had  been  no  previous 
administration  in  this  State.  There  was  an  administration 
iii  Georgia,  more  than  six  years  before  this  suit  was  brouglit. 
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and  before  tlie  plaintiff  was  appointed.  If  there  had  been 
no  other  administration  than  tlic  plaintift  's,  it  is  very  clear 
that  the  defense  of  the  statute  of  limitations  would  not 
have  been  available.  The  operation  of  the  statute,  after 
the  death  of  the  intestate,  can  not  commence  until  there  is 
an  administrator. — Lawson  c.  Lay,  24  Ala.  181 ;  Johnson 
V.  Wren,  8  St.  172.  This  is  admitted  by  the  appellees; 
but  it  is  contended,  that  the  operation  of  tlie  statute  is  se- 
cured by  the  existence  of  an  admiijistration  in  Georgia,  to 
which  the  riglit  of  suit  attached  by  virtue  of  our  statute, 
found  in  Clay's  Digest,  227,  §  31  ;  and  that  is  the  position, 
upon  the  correctness  of  which  we  are  to  decide. 

The  statute  of  limitations  which  applies  to  this  case,  ex>- 
plicitly  declares,  that  all  actions  of  detinue  shall  be  com- 
menced within  six  years  next  alter  the  cause  of  such  action 
shall  have  accrued,  and  not  after. — Clay's  Digest,  326, 
^  78.  Notwithstanding  this  explicit  language  of  the  law, 
the  courts,  from  the  clear  justice  and  propriety  of  tlie 
thing,  have  engrafted  an  exception,  in  favor  of  those  cases 
in  which  there  is  no  person  to  sue.^-Ang.on  Lira.  61,  §  50. 
Our  statute  gives  a  right  of  s.uit,  in  the  absence  of  an 
administration  here,  to  the  administrator  in  a  sister  State  ; 
and  it  would  be  a  manifest  enlaigement  oi  the  exception, 
to  include  a  case  where  there  was  such  a  foreign  adminis- 
trator. We  do  not  pause  to  consider  whether  it  is  obliga- 
tory upon  the  foreign  administrator  to  sue,  when  there  is 
no  administration  in  t\\\^  i^inif^.-^SJiultz  v.  Palccr, 11  Wend. 
361  ;  Ilclmc  v.  Sanders,  3  Hawks,  563.  It  may  be  con- 
ceded, that  the  statute  merely  secures  a  privilege  to  the 
foreign  administrator,  of  which  he'  may  or  may  not  avail 
himself  at  his  election  ;  and  from  the  concession  no  infer- 
ence in  favor  of  the  appellant  can  be  deduced.  The  ex- 
ception is  founded  upon  the  want  of  a  person  who  can  sue, 
and  not  upon  the  want  of  a  will  to  sue.  No  person,  save 
■those  who  are  acting  in  a  trust  capacity,  is  bound  to  sue. 
The  right  of  suit  is  merely  permissive  ;  and  the  operation 
of  the  statute  is  grounded  upon  the  idea,  that  persons 
having  the  permission  of  the  law  to  sue,  forbear  to  do  so, 
S4 
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but  acquiesce  in  the  assertion  ot  a  Ijostile  riirlit.  The 
efiiciency  of  the  statute  would  be  utterly  destroyed,  and  its 
command  disregarded,  if  it  were  allowed  no  operation  ex- 
cept where  there  was  an  obligation  to  sue. 

It  is  contended,  however,  that  the  right  of  suit  does  not 
attach  to  the  foreign  administrator,  by  virtue  of  his  foreign 
appointment,  but  grows  out  of  his  recording  the  L'trtMS  of 
adminii'tration,  and  giving  !>ond,  as  reipiircd  bv  our  sta- 
ture ;  find  tljat,  >i[)0u  eonii)iying  with  those  leijiiisirt's,  an 
ancillary  administnition  springs  up  in  this  8tatc%  uuider 
which  the  suit  is  maintained,  and  the  assets  rcctived.  This 
a4'gumcnt  is  su[)posed  to  be  favored  'uy  tJje  f;;ct,  tluit  this 
court,  in  Bohinson  v,  I{ohi»so)i,  (11  Ala.  947.)  spoke, 
af(/ui  j'uo,  ol'  the  recording  of  the  letters  of  adn.'ii.'isrviitiou, 
una  giving  the  prcscribt^d  bond,  as  "in  eflect  ;,n  ar.ciilary 
administration."  We  do  not  think  the  argument  is  sup- 
ported by  tiie  incidental  remark  alluded  to.  T.he  <'ourt  in- 
tended nothing  more  than  to  convey  the  idea,  t!i;ita  foreign 
adniinistrator,  who  liad  complied  \sith  the  st;itut^^  luid  au- 
thority, like  tliat  of  an  aneillarv  adniinistrator  au;;oi,'Ued 
iii  this  .State,  to  recover  c^sets  of  the  estate,  w.iic'i  were  the 
subject  of  an  admiiustration  in  this  State.  That  a  foreign 
administrator,  who  complies  with  oui' statute,  does  not  be- 
come an  ancillaiy  administrator,  and  recover  assets  here  in 
a  new  capacity,  derived  in  tliis  State,  is  conclusively  shown 
intiie  case  of  Jiroualitoii  v.  Brad!!!/.  :jt  Ala.  (3i'l,  If  such 
foreiim  administrator  i)ccanii!  an  ancilkiry  adniiu'.stiator, 
within  the  jurisdiction  of  this  Sfat(s  it  weidd  follow,  that 
no  ancillary  adniinistrator  could  aftenvai'ds  bo  ap[»ointed 
in  this  State,  and  that  the  authority  of  the  foreign  admin- 
istrator could  not  be  overthrown  by  the  appointment  of  an 
ancillary  administrator  ;  yet  the  reverse  of  these  things  is 
held  in  the  case  referred  to. 

The  conclusion  can  not  be  resisted,  that  a  foreign  admin- 
istrator, inid(!r  our  statute,  is  permitted  to  act  iji  this  State, 
by  virtue  of  his  foreign  appointment,  and  in  tlu;  capacity 
derived  from  that  appointment.  The  language  <jf  tlie  sta- 
tute itself  does  not  admit  of  any  other  conclusion.     It  be- 
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stows  the  i"i<^ht  ujtuu  the  foreign  achniiiistrutor  to  maintain 
any  action,  to  demand  ;m<l  receive  nny  debt,  and  to  exer- 
cise all  the  riglits  and  privih-i^c's  wiiicii  he  vvouhl  have  done 
if  du!y  appointed  and  (pialilied  in  this  State.  It  does  not 
oven  retpiire  that  thi;  h'tters  of  a(hninistration  sliould  be 
recorded  bel'ore  suit  is  brought.  The  foreign  administra- 
tor is  per'.iiitted  to -sue  hei'e,  without  a  s:olitary  preliminary 
ttep.  This  conclusively  sliows,  that  our  law  recogm'zes  in 
him  a  r;_,ht  of  action  b}^  virtu*' of  the  foreign  appointiiicnt. 
The  reqiiisitiou,  that  Ihe  foreiga  administrator  shall,  before 
receivijig  any  assets  of  the  e.><tare,  record  his  letters  of  ad- 
ininistraiioM,  aud  give  bond,  does  not  militate  against  the 
operation  (d  the  stature.  The  ])resciibing  of  conditions, 
iieci-ssary  h..r  I'he  security  of  jiersous  interested,  as  a  pre- 
]in:;L.,.7y  to  a  remedy,  Ciin  noij  justify  an  exception  fi'oni 
the  statute.  If  it  did,  there  could  be  no  ]>rescription 
ag;iin.'^t  an  action  which  the  law  requii'cd  should  be  pre- 
ceded by  tiie  giving  of  security  for  cost,  or  other  i^ond  ; 
;uui  yet,  we  np[)rehend,  an  argument  for  the  exemption  of 
jsuc.ii  cas.  s  fiom  Vae  statute  would  not  be  maide. 

The  .■^^;"t';iiLe  of  linjitations  vwzs  designed  to  be  one  of  re- 
pose. Its  effect  is  benelicent.  It  quiets  titles,  lessens  liti- 
gation, and  [iromotes  justice,  by  requii'ing  the  settlement 
of  controversies  before  time  has  obliterated  any  of  the  evi- 
dence. Its  op'Cratioii-  ought  to  be  maintained  with  a  steady 
lumd.  Tiiis  we  sltouhi  not  do,  if  we  allowed  it  no  eilcct 
agaii;.-i  a  ('(•■vigil  adininisirator,  clothed  b}  our  law  with  a 
right  to  su''.  A  foreign  administrator,  if  he  is  not  affected 
by  our  statute'  of  limitations,  jiught  designedly  fold  his 
hands,  and  remain  quiet,  until  time  should  destroy  all  the 
evidences  upon  v^'hich  a  just  defense  depended,  and  then 
obtain  an  unrighteous  ieco\ery.  It  would  be  a  most  un- 
just and.  unreasonable  discrimination,  to  bar  by  the  lapse  of 
time  the  claims  of  our  own  administrators,  and  yet  put  no 
limit  to  the  right  of  suit,  on.  the  same  claims,  in  favor  of  a 
foreign. ;\dministrator  ;  yet  this  discrimination  the  appel- 
lant a>ks  us  to  make.  When  the  legislature  gave  a  right 
of  suit  to  fort  ign  adni'nistrators,  it  must  have  intended  that 
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they  should  be  subject  to  the  same  defenses  as  other  admin- 
istrators. 

[2.]  The  bill  of  exceptions  contains  the  entire  evidence. 
We  clearly  perceive  that  the  ruling  of  the  court,  in  re- 
fusing to  suppress  the  answer  mentioned  in  the  brief  of 
appellant's  counsel,  even  if  erroneous,  did  not  aflect  the 
result  of  the  trial,  and  did  the  appellant  no  injur}^  A 
knowledge  on  the  part  of  an  adverse  holder  that  his  title 
"was  defective,  would  not.  of  itself,  prevent  the  operation 
of  the  statute  in  his  behalf. 

"We  do  not  deem  it  necessary  to  notice  particularly  each 
separate  charge  asked,  and  each  ruling  upon  evidence. 
What  we  have  said  covers  all  the  points  made  by  the  coun- 
sel. There  is  no  reversible  error  in  any  of  the  ndings  of 
the  court  below,  and  its  judgment  must  be  affirmed. 


OEEENE'S  EXECUTOR  vs.  SPEER  and  WIFE. 

[fIXAL  SETTI.KMKXT  and  DISTUIBLTIOX  of  PKCEDEXT'S  liHTATK.] 

J  Advancements  in  casrs  of  partial  intt^taqj. — In  cases  of  parfiul^intestacy, 
advancements  are  not  required  To  be  brought  into  liotcbpot,  (Code, 
$*J  1582,  1596,)  to  entitle  the  parties  to  sbare  iu  the  i)ropeity  undis- 
posed of  by  the  will. 

Appeal  from  tl>e  Probat-e  Court  of  Marengo. 

In  the  matter  of  tlve  estate  of  Richard  Greene,  deceased, 
on  final  settlement  -of  tlie  accounts  of  Thomas  J.  Woolf, 
the  executor,  and  distribution  of  tliat  part  of  the  estate 
■which  was  left  undisposed  of  by  Uie  decedent's  will.  The 
decedent  died  in  August,  185G,  leaving  a  widow  and  six 
children.  By  his  last  will  and  testament,  which  was  exe- 
I'uted  on  the  14th  August,  iS52,  and  duly  admitted  to  pro- 
^>ate  soon  after   liis  death,  he  gave  the  bulk  of  his  estate. 


JUNE  TERM,  1801. 533 

Greeue's  Ex'r  v.  Speer  and  Wife. 

which  consisted  of  lai  ds,  slaves,  money,  &c,,  in  specific 
legacies  to  liis  wife  and  chihircn  ;  but  died  intestate  as  to 
certain  personal  property,  which  had  been  accquired  by 
him  after  the  execution  of  liis  will,  and  which  was  sold  by 
the  executor  under  an  order  of  the  probate  court ;  the 
proceeds  of  sale,  after  deducting  the  costs  and  expenses  of 
administration,  amounting  to  more  than  S7,000.  The  ex- 
ecutor filed  a  petition  in  tJie  probate  court,  alleging  that 
the  testator,  after  the  execution  of  his  will,  liad  given  to  his 
daughter  Julia,  the  wife  of  William  S.  Speer,  two  negroes, 
valued  at  $2,200,  and  $600  in  money,  and  that  this  prop- 
erty was  given  to  her  as  an  advancement ;  and  praying  that  S 
Speer  and  wife  might  be  required  to  bring  this  property" 
into  hotcli]^>ot,  or  be  excluded  from  the  dist^'ibution  of  the 
funds  in  his  hands  arising  from  the  sale  of  the  property 
undisposed  of  by  the  will.  The  court  sustained  a  demur- 
rer to  this  petition,  and,  on  the  final  settlement,  decreed  to 
Mrs.  Speer  a  distributive  share  of  the  funds  equal  to  the 
shares  of  the  other  children.  The  executor  excepted  to 
this  decision  and  decree  of.  the  court,  and  he  now  assigns 
the  same  as  erroiv 

Brooks  &  Garrott,  for  appellant. — Section  15S2  of  the 
Code  requires,  that  advancements,  made  by  an  intestate 
in  his  life-timej.shall  be  brought  into  hotchpot  ;  and  sec- 
tion 1-59G  expressly  provides,  that,  in  cases  of  partial  in- 
testacv,  "  all  property  not  disposed  of  by  will  must  be  dis- 
tributed as  in  cases  of  intestacy."  As  the  legacies  were 
specific,  and  could  not  be  adeemed,  the  distribution  could 
only  be  equalized  by  bringing  the  property  into  hotchpot. 
"  A  case  of  partial  intestacy  fulls  under  the  general  law 
applicable  to  cases  of  that  character,  which  provides  for 
the  distribution  of  the  property  not  bequeathed,  as  if  no 
will  at  all  had  been  made." — Bryan  v.  Wcems,  2-5  Ala.  29-5; 
Dcnsou  c.  Auircy,  31  Ala.  205. 

Jxo.  T.  LoMAX,  contra. — Section  1582  of  the  Code  ap- 
plies only  to  the  estates  of  intestates,  as  is  shown  by  the 
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entire  i'h<i[)ter  of  wliicli  it  forms  a  part.  The  statutes  I'cla- 
tive  to  aJvancen^ents,  and  all  the  lenal  priiic![)les  whicli  the 
courts  have  applied  to  the  subject,  are  ioteuded  to  elTectii- 
ate  the  ])r(?siiHU'd  desire  and  intention  of  ])arents,  in  niakino: 
an  equal  and  ini[)artial  di^t!ibution  of  tiieh'  e>t.)tes  among- 
those  wlio  have  equal  elaims  on  their'aiTection  and  bount}'. 
To  appl}-  the  same  rule  in  cases  of  partial  iiitestarv,  in-read 
of  ecj[ualizing  the  distribntioH,  would,  in  most  casesrereate 
great  injustice,  and  violate  the  intention  of  the  testator. 
Whether  a  gift  is  to  be  con-iiiei-ed  an  advancement,  is  a 
question  of  intention,  and  dep:jnds  on  the  circumsraJices 
attending  tiie  transaction.  The  subsequent  execution  of  u 
will,  without  noticing  such  gift,  is  strong  evidence  of  an 
intention  that  the  gift  shiul not  operate  as  an  advancement^; 
and  equally  strong  evidv-nce  wotdd  be  aflbrde(i,  \^liere  the 
gift  was  made  aftc^r  the  execution  of  the  Vvill,  if  no  cor- 
responding change,  l)y  amendment  or  codicil,  u.is  madi.'  in 
the  \\"i!l.  Tliese  views  are  fully  sustained  fry  the  follow- 
ing- authorities  :  2  Wins,  on  Exrs.  12SG  ;  2  Loiriux  en  l^vrs. 
3t;3,  305;  •Tiinmpsoit  v.  Oirniichdrl,  3  ,^andf.  Ch.  ]20; 
Kcivman  v.  Wdhoiirnc,  1  Hill's  Ch.  LO;  Snchjrorc  r.  Sncl- 
grove,  4  Dess.  274  ;  Don.ndl  v.  JIateer,  -J  Iredell's  i'.q.  7. 

■STONE,  J.— We  have  duly  considered  the  single  ques- 
tion presenti^l  by  the  assiuunient  of  ei'i'or  in  this  case,  and 
are  satisfiod  the  judgment  of  the  probat<;  comt  must  be 
affii'ined.  'Section  1-5S2  of  the  Code,  which  dec!'; res  the 
rule  ibr  bringing  adviincements  into  hotchpot,  rt^frs  alone 
to  estates  of  intestates.  Locdving  only  to  this  section,  it 
would  refpnre  bold  interpolation  to  bring  tinder  its  in'luence 
estates  of  testators  who  left  [)ortions  of  their  estates  undis- 
posed of  by  their  wills. 

The  argument  lor  appellant  rests  mainly  for  its  support 
on  section  loiXi  of  the  Code.  The  argument  carries  tiu! 
•languajie  vi'  the  statute  too  far.  Jt  (the  irtatute)  provides 
only  i(U'  "  propcitv  not  disposed  of  by  the  will."  A\'hat 
proper!  v  ?  Certain! v,  pnijicrfii  on-iird  by  fhr  f('f<f(ftor  at  the 
tunc  of  Iris  deal h  ;  not   property   which  ho  liad  previously 
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givoij  <»ir.      This  piopeity   "  must  be   administered  and  dis- 
triliuted  as  in  cusfs  of  intestacy." 

The  do'.-trlne  of  hotchpot}  rests,  for  it8  justification,  on  the 
presumed  desire  of  decmJents  to  equalize  the  poi'tinns  of  all 
distiibiitees  standing  in  tlie  same  relati(m  to  them.  In 
cases  of  intestacy,  it  o[>ei'at<,'S  with  justice  and  etjuality,  for 
it  hears  alike  on  all  who  have  been  advanced.  This  would 
rarely  be  the  case,  where  ihere  is  a  will.  In  a  majority  of 
cast's,  pavents,  during  their  life-time,  have  made  gifts,  by 
way  of  advancement,  to  their  older  children  ;  and  when 
they  come  to  make  a  will,  they  usually  attempt  to  make 
U|)  to  th(.'  chddren  not  a:lvunced,  what  they,  in  their  dis- 
cretion, intend  as  the  equivalent  cf  the  advancements  pre- 
viously uiven  off.  In  otluM-  words,  tlie  tbdvancements  given 
off,  ami  the  bequests  cont'iined  in  tlu;  will,  are,  collectively, 
iJi.c  (listribution  which  the  testator  desires  to  make.  Nov/, 
let  it  I)e  supposed  that  a  testator,  after  execntiiig  his  will 
on  the  theory  above  sup[iosed,  should  n^aterially  incre^ise 
his  estate  i)y  his  industry,  or  by  receivii;g  a  legacy  ;  and,  as 
to  such  ;;!ter-ac(piired  estate,  slioidd  die  intestate.  Would 
mot  the  difctiine  here  co^teiided  i'or  lead  to  the  most  shock- 
ing iiie(ju;:litv  'i  And  yet,  in  a  niajority  of  cases,  this  [)rc- 
cise  result  would  follow.  Any  rule  we  may  lay  down,  in 
reference  to  advancements  and  hotchpot  in  cases  of  [)artial 
intestacv,  juust  be  uniform,  and  op(  rate  alike  in  all  cases, 
lUfdcss  the  testator  has  given  express  directions  to  the  con- 
traiT.  We  think  a  rule  which  should  require  advance- 
ments to  be  brought  in,  in  cases  of  partial  intestacy,  would 
worU  miu'h  greater  oppression,  than  to  fallow  the  letter  of 
solution  lo>2  of  the  Code,  and  liuiit  the  doctrint!;  to  cases  of 
intr-stdcjj  proper. 

A\'e  have  thus  far  considered  this  question  on  the  lan- 
guage of  the  statute,  and  the  spirit  which  drctated  its  en- 
actment. The  authorities,  both  English  and  American, 
fully  sustain  our  views.  Sir  Wm.  Grant,  speaking  of  this 
doctrine,  said  :  •'  I  conceive,  the  provisi<m  in  tne  statute  of 
distribuiions  applies  only  to  the  case  of  actual  intestacy." 
Walton  V.    Walton.,    11   Vesey,  3-J-4.     Chief^Justice  JiulMu, 
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in  Donnell  c,  Matecr,  (5  Iredell's  Equity,  11,)  said  :  "  With, 
respect  to  a  personal  residue,  it  has  been  always  held,  that 
it  is  to  be  divided  equally  amongst  the  next  of  kin, without 
regard  to  gifts,  either  in  the  life-time  of  the  testator,  or  by 
his  will."  In  Tkonqjson  v.  Carniichad,  (3  Sandf,  Ch.  129,) 
it  was  said :  "  When  one  has  advanced  a  part  of  his  children, 
and  then  by  will  devises  property  to  tlie  residue,  leaving 
other  property  undisposed  of;  it  is  a  l^gal  and  reasonable 
presumption,  that,  ha  intended,  the  latter  to  go  to  both 
classes  of  his  cliildren  equally,  if  any  of  it  remained  at  his 
death.  As  to  one  class,  lie  has  been  his  own  executor;  as 
to  the  other,  he  has  by  his  will  placed  them  on  an  equal 
footing  with  the  first  class."  To  the  same  efiect  are  Tivis- 
dcn  V.  Tivisden,  9  Vestry,  426  ;  Johnson  v.  Jolmson,  4  Ired. 
Law,  9}  SinJiler  v.  Slnlder,  2  Dess.  139;  Snehp'ove  v.  Snel- 
p-ove,  4  Dess.  291  ;  2  Wms.  on  Exrs.  12S6  ;  2  Loniax  on. 
J^xrs.  355,  §  15  :  Neivman  v.  .WilbournCyl  Hill's  Ch.  10>. 
Decree  affirmed. 


BELL  2^5.  BELL'S  ADM'R. 

[l>ETI]S\r«  l-OK  SLAVES,  BY  WIFE'S,  AGAI>'ST  HUSBAND'S  ADMIXISTRATOB.  j" 

1.  Adverse pofsses»i(m  ItUreen  7iu>ihaihJ,and.n-ffe  ;  prettcripiion. — At  coiiiiuon. 
law,  the  possesbion  of  peisoiiiil  pro})erty  l)y  llie  a\  iie, (luiinj^covevdire, 
is  the  possession  of  the  Iinsltiiiul,  inid  tajiiiot  rii>en  into  a  pel  feet  title 
in  her,  as  against  the  hnshand's  adniinistratov,  althoiii;h  it  is  shown 
thivt  the  husband  had  abandoned  her  when  her  possession  connneneed; 
that  he  never  afterwards  returned  to  her,  a?id  never  asseited  any 
claim  to  the  property;  and  that  she  held  and,  daiuu'd  it,  as  her  own 
individual  property,  for  a  continuous  i)eriod:  of  more  than  twenty 
years. 

Appeai.  from  the  Oircuit  Court  of  Wilcox. 
Tried  before  the  lion.  John  K.  IlENiiV. 

This  action  was  brought  by  the  administrator  of  Mrs. 
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liiucy  Bell,  deceased,  against  William  C.  Bell,  to  re- 
cover certain  slaves,  wliich  tlie  defendant  held  and  claimed 
as  the  administrator  of  George  W.  Bell,  deceased,  who  was 
in  liis  life-time  the  husband  of  the  plaintifF's  intestate;- 
and  was  commenced  on  the  10th  March,  18-38.  The  case 
was  before  this  court  i\X  its  June  term,  ISGO,  and  may  be 
found  reported  in  3Gth  Ala.  4GG-S:?.  The  facts  in  proof  on 
the  second  trial,  as  set  out  in  the  bill  of  exceptions,  were 
substantially  the  same  as  on  the  first  trials  and  may  be  thus 
stated  :  George  W.  and  Lucy  Bell  were  married,  in  this 
State,  in  the  year  ISIG,  said  Lucy  being  then  the  widow 
of  John  Raifbrd,  deceased  ;  and  they  lived  together  as  man- 
and  wife,  in  Clarke  county,  until  1821,  1S22,  or  IS'23,  (the 
witnesses  could  not' recollect  the  precise  time,)  when  Bell 
left  his  wife  and  family,  and  went  to  ]\Iobile,  where  he  con- 
tinued to  live  until  his  death,  which  occurred  in  the  year 
184:3.  In  182:3,  1824;  or- 182-5,  (two  or  three  years  after 
her  abandonment  by  her  husband,)  Mrs.  B<!ll  I'emoved  tO' 
Wilcox  county,  carrying  lier  five  children  (three  by  Rai- 
ford,  and  two  by  Bell)  with  her  ;•  and  slfe  continued  to  re- 
side there  until  her  death,  in  18-5-5,  supporting  and  edu- 
cating her  children  without-  any  assistance  from  her  said 
Busband.  In  182G,  or  1827,  Mrs.  Bell  received  from  the- 
administrator  of  .lohn  Raiford'S  estate,  as  her  distributive 
share  of  the  estate,  a  negro  woman  named  Linda,  who, 
"witli  her  increase  since  that  time,  is  the  subject  of  contro- 
versy in  this  suit  ;  and  these  slaves  continued  in  the  unin- 
terrupted possession  of  IMrs.  Bell,  \A'ho  claimed  them  as  her 
own  individual  property,  and  exercised  all  the  ordinary 
acts  of  ownership  over  them,  up  to  the  time  of  her  death. 
Letters  of  adn>inisrration  on  the  estate  of  George  W.  Bell 
were  granted  to  the  defendant  on  the  4th  October,  18-55, 
(whether  before  or  after  the  death  of  Mrs.  Bell,  the  record 
Dowhere  sliows.)  and  he  soon  afterwards  took,  possession  of 
the  slaves,  claiming  them  as  a  part  of  his  intestate's  estate, 
and  returned  them  as  such  in  his  inventory.  Letters  of  ad- 
ministration on-the  estate  of  Mrs.  Lucy  Bell  were  granted' 
to  the  plaintiff  on  the  17th. December,  185-5. 
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"Oil  ilit'  loll  <i(jin<i"  evidtiicc,  the  court  charged  the  jury, 
that  it'  tiiey  believed,  from  the  evidence,  that  the  plfiinriir's 
intet^diti',  ^.Irs,  Lucy  Lell,  received  the  slaves  sued  for  I'roni 
the  i.duKiiistrator  ot  h(!r  Ibniier  husband,  as  her  distribu- 
tive .^hare  ol' s;;i.l  estate;  and  that  the  del'etidant's  intes- 
tate, Georire  W.  Bell,  at  and  beforg  that  time,  had  aban- 
doned his  v.iie,  the  s;dd  Lncy,  aiul  never  lived  with  her 
anymore;  and  that  the  jtlaintitr's  intestate  retained  the 
said  slaves  in  her  nndisturljed  possession  foi'  a  period  of 
more  than  tv>ei]ty  years  before  her  deiith,  and  up  to  and 
after  tiie  death  ot  her  said  husband,  Vv'ithout  any  claim  to 
them  being  set  up  on  his  part  ;  and  that  the  plaintiff's  in- 
testate, (hjiing' this  wliole  }>eriod  of  twenty  years  posses- 
sion, had  the  entire  and  uiuHsturbed  control  of  said  slaves, 
exercising  acts  of  ownership  over  them,  and  openly  and 
Iloto!■!ou^ly  ciaimiiig  them  as  her  own  individual  property 
all  tlie  tiiue. — then  the  law  would  raise  the  jiresiimption 
froni  these  fads,  it  unexplained,  that  she  acouired  the 
propLiiV  in  siu'ii  vray  as  to  prevent  the  nniital  ii^ihts  of 
her  hi.s')and  ironi  attaciiing,  and  to  vest  the  property  in 
lier  to  the  exciusiou  of  her  husi)and's  maritnl  riuhts  :  and 
this,  ii(;twiili>t.;iuling  said  CJeorgii  AV.IJell  died  lufoiethe 
twenty  y.T.rs  possession  had  elapsed,  and  thei'e  was  lio  ad- 
min!>ti;!toi'  on  his  estate  until  alter  the  twenty  years  pos- 
session hail  ehipse(i." 

The  i\^'i'<  ndant  exceptiMl  to  this  charge,  and  requested  the 
Qouit  to  iii>ri-nft  tin.'  jury,  "that,  if  they  lielievi  d  all  the 
evidenc*-,  ihey  must  find  for  the  dciendanl  ;"'  v.hich  charge 
the  courl  ndiised  to  give,  and  t!ie  deteialant  exc»  pfed  to 
its  ]•(-'(  us,d. 

The  charire  given,  and  the  refusal  of  the  chai'ge  asked, 
are  now  assigned  as  err^r. 

Ih  i;i)  X-  ^[o]>t;ax,  with  L.  S.  Ltdk,  for  appellant. — The 
doctiiiif  ot'  pi-escription  is. founded  on  the  {)resumption  of 
acquiescence  in  the  as>erti(jn  of  a  hostile  claim,  and  re- 
quin's  an  a(l\'«'rse  j>osscssion  to  support  it. —  (  ocknll  v. 
Broun,   l!:j  Alu  ."V:;  ;  Jwuudlnc  i\  Brdidleij,  -J-l   Ala.   '344. 
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But  th  i'c  ( ail  be  no  juJverso  j;«.ssfs.si()n  !>(  iv.i't  ii  liii.-;!;an(l 
and  will'.  At  common  law,  tlic;  posscvsion  of  tlit,'  wile, 
duriiiir  eovciturc,  is  tlie  j)oss('ssion  ot  tlio  linsiian!!,  and 
cannot  hccoUK.'  antauonistic  to  liis  rights.  TliJif  can  hi' no 
prosi!ni[)t:on  of  afCjiiiest'once  on  his  part  iii  nic  asv<i  tioii  of 
a  ljo>ti!;'  (-'aim  i)y  llie  wif(^  because  he  has  no  renn  ;'\-  l)y 
action  aiiainst  her.  To  say  th'at  he  lias  ;i  rcnseijy  by  sim- 
ply asscrtinu  his  mai'ital  rights,  and  that  his  l;;i:n;ii  to  as- 
sert thtni  (lining  eoveiture  sliowsan  abaiifioinn;  iit  i>f  th^m, 
is,  in  eilect,  to  make  the  wile's  title'  depend,  nut  on  the  doc- 
trine Of  [li'escription,  l)ut  (ni  the  inisljanirs  deseriiun  o!'  her, 
wh'cli,  .'is  was  deci<Ied  on  the  t'onner  apnea!,  can  have  no 
such  eiiiat. — :JG  Ala.  4<Jo. 


D,  Vv'.  ]>.\im:,  contra. — Adverse  posses^;io^,  in  its  t(>ch- 
nical  sense,  is  not  a  necessary  ingredii  iit  of  a  tit'.<^  by  pre- 
BCri[ition.  II  it  were,  the  docti'itK!  ol  presciiption  v/onld 
be  entirely  useless  and  meaningless,  since  tlie  tit!*'  woidd, 
in  every  case,  be  conipleti',  nnder  the  s!iori(r  sta'atoof 
limita.tioMs,  (six  years  wiiei't;  personal  [)!-!)pert3-  is  in  con- 
troversy.) long  before  tli(^  prescri'plioii  coi;!.!  b;*  invoked. 
The  doctiiiie  of  pi'esumption,  asserted  by  th."  i  haru-e  of  the 
court  below,  is  something  mor(i  rliaii  the  old  eonini.');i-l;i\v 
presci-iption,  aind  more  than  a  statute  ol  liiniliitions. 
These  latter  barred  the  I'eniedy,  and  o[)t'rati-d  on  the  title 
onlv  in  that  way.  Ibit  the  doctrine  of  [ncscriptiDU  is  in- 
ten(ied  To  aj'ply  to  eases  t<>  whii-h  those  statr.tes  do  not  ex- 
tend, as  is  eleai'ly  shown  by  tlu;  extract  fro!n  S'.)i>s  r.  Augh- 
tcrtj,  (tSn-ob.  Fap  li)3.)  cited  in  2[rArt!inr  i>.  Cu.rrie's 
Ad}!'!-,  -kI  All.  9*2.  It  re([uires  for  its  application  a  pos- 
session nnder  a  claim  of  right,  inconsisti-nt  with,  and  hos- 
tile to,  the  elaini  sought  to  be  barred  ;  ami  this  is  the  true 
■  test,  as  established  by  many  analogous  decisions. 

Thus,  it  has  l)eeTi  held,  that  an  administratoi",  who  makes 
an  illegal  and  ^■oid  sale  of  the  property  oi"  the  estate,  is 
esto])!)((l  by  his  ovy-n  act  from  suing  for  the  piO[ierty  ;  and 
that  iliC  statute  of  limitations  dot^s  not  begin  to  lain  in  h\r- 
v-or  of  the  purchaser,   as  against  the  estate,  until  the  ap- 
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pointment  of  a  succeeding  administrator  ;  in  other  words, 
that  the  purchaser  cannot  be  considered  as  holdin<x  ad- 
versely, in  the  strict  technical  sense  of  the  term,  until  there 
is  some  one  who  has  a  right  to  sue. — Pistole  v.  Street,  o  Por- 
ter, 14;  Hopper  V.  Steele,  IS  Ala.  S28  ;  Lay  c.  Law  son, 
24  Ala.  1S6  ;  VnjatVs  Adm'r  v.  Fiamho,  29  Ala.  525.  Yet 
it  has  been  held  also,  in  an  equal  number  of  cases,  that  if 
the  jvuichnser  holds  possession  for  twenty  years,  his  title 
will  be  protected  by  the  indulgence  of  the  presumption, 
that  a  valid  authority  to  sell  originally  existed. —  Gantt 
V.  I-'hiUips,  23  Ala.  275  ;  Lay  v..  Laicson,  23  Ala.  391 ; 
McArtliur  v.  Carrie,  32  Ala.  75, v  WyatVs  Achn'r  v.  Scott, 
33  Ala.  3  i  7.  So,  it  has  been  held,  that  tlie  possession  of 
a  mortgiigor  or  purchaser  of  lands  cannot  be  adverse  until 
the  debt  is  paid  ;  (Hyrd  v.  McBaniel,  33  Ala.  IS  y  Ilelfe 
v.^Jklfe,  34  Ala.  505  ;)  yet,  if  such  possession  continues 
twenty  years,  tlie  title  becomes  perfect  by  the  presur.iption 
of  p;iyment.  It  is  said  in  tlie  case  last  cited,  that  "it 
would  be  a  violation  of  all  principle  to  allow  the  acquisi- 
tion of  title  b}^  the  lapse  of  time;'.'  yet  the  same  result  is- 
attained  by  applying  the  doctrine  of  presum[»tion, — tliu3 
clearly  recognizing  the  difference  between  the  two  princi-- 
pies. — See,  also,  Harvey  v.  Tliorpe,  2S  Ala.  204  ;  Ilhodcs  v.. 
Turner,  21  Ala.  210. 

The  cases  above  cited  show,  that;,  after  the  lapse  of 
twenty  years,  a  deed,  payment,  grant  of  administration,, 
regular  order  of  sale,  or  (to  use  the  language  of  the  courfe 
in  Sims  v.  Aughtery,  supra,)  "almost  anything  else,"  will 
be  presumed,  to  quiet  the  pos.session.  Why  cnmiot  the 
princi|)le  be  invoked  by  the  wife,  in.  a  case  like  this  ?  Iler 
pos.'^ession,  it  is  true,  is,  technically,  the  pos.session  of  her 
husbuiid  ;  but  in  tlie  same  sense  the  possession  of  the  mort- 
gagor or  purchas<^!r  is  that  of  the  mortgagee  or  vendor. 
On  the  facts  supposed  in  the  chargj:,  her  posse.s.sion  has 
been  under  claim  of  right,  and  has  continued  more  than 
twenty  years  ;  and  it  is  the  duty  of  the  courts,  wiien  a.sked 
to  di.'^turl)  her  pos.session,  to  presume  that  she  claimed  a 
sepaiiite  estatt;  in  the  property,  or  anything  else  that  will 
perfect  her  title. 
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A.  J.  WALKEIt,  C.  J. — When  this  case  was  before  ia 
this  court,  we  announced  the  principle,  applicaljle  to  cases 
governed  by  the  common  law,  that  the  wile  can  not  po:ssess 
personal  property  ;  that  her  possession  is  the  possession  of 
the  husband,  and  that  this  principle  resulted  from  the  unity 
of  husband  and  wife.     It  is  not  the  same  principle  which 
.applies  to  the  relation  of  mortgagor  and  mortgagee,  and  of 
lan^dlord  and  tenant.     In  those  cases,  the  doctrine  that  the 
■possession  af  the  one  is  the  possession  of  the  other,  grows 
■out  of  the  law  of  estoppel.     The  possession  of  t!io  wife  is 
the  possession  of  tlie  husband,   because  her  legal  existence 
is  merged  in  his,  and  the  wife  is  positively  incapable   of  a 
possession,  in  the  eye  of  the  law,  distinct  from  that  of  the 
husband.     From  this  principle  it  is  an   inevitable  deduc- 
tion, that  the  law  deems  the  husband  of  Mrs.  Bell  to  have 
been,  through  her,  in  possession  of  the  property  in  contro- 
•versy  up  to  his  death.     This  being  <tlie  case,  there  was  no 
antagonism  of  possession  on  tlie  part  of  I\[rs.   Bell  to  her 
husband.     It  is  not  contended,  and  indeed  it  could  not  be, 
-either  upon   authority  or  reason,   that  the  presumption, 
which  is  drawn  for  the  quieting  of  titles  from  the  lapse  of 
'time,  is  permissible  in  the  absence  of  any  enjoyment  of  the 
right  asserted  antagonistical  to  that  sought  to  be  barred. 
For  these  reasons,  we  think  it  clear,  that  the  possession  of 
Mrs.  Bell  could  never  give  her  a  title  as  against  her  hus- 
band.    Suppose  it   were  admitted,  that  the  possession  of 
Mrs.  Bell,  under  a  claim  of  title  in  herself,  would  vest  her 
with  a  title;  the  title,  when  derived  under  the  common  law, 
would  enni'e  to  the  husband;  and  thus  we  would  have  the 
wife's  antagonistic  possession  divesting  the  husband's  title, 
"which  would  by  operation  of  law  be  revested  in  the  husband. 
We  do  not  intend,  in  any  thing  we  have  said,  to  infringe 
the  doctrine,  that  in   equity  the  wife  is  deemed,  as  to   her 
separate  estate,  a  femme  sole.     It  may  be  that,  if    a  wife 
were  in  possession  of  property,  claiming  openly  that  it  was 
conveyed  to  her  as  a  separate  estate,  so  as  to  exclude  the 
Imsband's  marital  rights;  and  if  she  had  continued  to  pos- 
sess and  enjoy  the  property,  under  such  claim  of   it  as  a 
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se[),ir;ir(,'  estate,  for  more  than  twenty  y.uirs,  the  law  v.oultl 
presume,  against  the  hii.sband,  that  tlie  chiim  was  fonndet] 
vn  a  vahd  conveyance  creating  a  separate  estate.  In  a 
couit  of  e(}ii:ty,  the  wife  is  allowed  to  assert  htr  claim  to  a 
separate  estate  in  aiitagonisrn  of.  lierhushand's  rights.  But 
those  piiiic'ples  can  not  aid  the  clsarge  given.  It  I'aises 
the  pr(  sumption,  not  n]ton  the  fact  of  the  lung-continued 
.'i&serliou  ]'}•  I\Irs,  Iitll  of  a  claim  tliat  the  slaves  v,"ci\^  I'on- 
ve3'iM]  to  l;er  as  a  Siniarate  estate,  but  i;p;;n  tiie  hici  that 
slie  V, ;8  (USiitcd  liv  lur  hushand,  and  claimed  an:l  pos- 
sess d  th<'s:;i\ts  '-ab  her  own  individual  })iopeity."'  Tlujre 
is  a  ell  ar  (i':.-ti!u'ti<.'n  between  the  claim  of  a  separate  estate, 
crcat'.-d  in  .vmh  a  manner  as  to  exclude  the  husbaiid's  mari- 
tal r'',i:t:-,  and  a  n;iked  ciaimof  title  in  the  wif;  a^iaiu^r  the 
Li:sb:;i:d.  A  wui;  may  claim  that  a  separiite  esujjt,!  was 
vested  :"i  hei".  Siic  can  not  claim  that  she  holds  }>roj)crty 
in  pos<;'>.>-!i,'n  adiverselv  to  hf-r  }i'!s!)and,  e.\ce[)t  u[;i)n  the 
ground  that  it  is  a  separate  estate;  for  hei'  possi'ssiou,  ex- 
cept so  tai'  as  chancery  recognizes  her  right  to  hold  a  s-j^ia- 
rate  f^^'ate,  ai;d  confers  uj)on  her,  in.  reit.'rcnce  to  ^mJi  es- 
tate, the  p;!,iieges  of  i^i  fen^me  sole,  is  theposs-:>i.:>;!>i!  of  the 
hush'and.  Tl-.e  possession  Ijy  31rs.  Bell,  chiiming  tliat  the 
slaves  l)elongfd  to  her,  and  t'lat  she  ht-ld  thion  advei'sely 
to  her  hu.^'oand,  no  matter  how  long,  C(juld  never  avail. 
An  ad\('rse  possession,  or  an  antagonistic  enjoymeiit,  for 
twenty  ycMis,  may  create  the  })i'esumption  of  a  tiiie,  in 
fiivui-  i'i  p.i>o;!S  ^:'i>  jf'ris.  Jt  nt  ver  can  civalc  ih.  pre- 
sumption of  a  title  in  the  wife,  clothed  with  the  quality  of 
an  e.xcliision  of  the  husljand's  marital  rights.  If  the  ab- 
sui'dity  c(^uld  be  conceived,  of  a  wife's  holding  advei'sely 
to  hei-  l.ii.sband,  what  reason  or  authority  is  tliere  t^  sup- 
port the  [)osition,  that  she  thereby  not  oidy  acip.nr(>d  a  title, 
but  a  title  oi  such  a  character  as  to  exclude  the  husband  ? 

There;  was  no  evifh'Ut'e  conducing  to  sliow  tliat  JMrs.  Bell 
ever  claimed  to  lidtl  the  slaves  under  any  conveyance 
which  created  a  separate  estate.  The  court,  therefore, 
erred  in  refusing  the  charge  asked  by  the  defendant,  as  well 
as  in  the  charge  given. . 

Reversed  and   remanded. 


.JUNE  TEM,  ISGl.  543 

Watt's  Adm'r  v.  Watt'H  Distrilnitcfs. 
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[MXAL  SF.TTI.KMKNT   OP   AnMIXISTUATDK's   ACOOCMlS.] 

J.  C(>»t'JiisiiT>ir>-:s  of  finnl  decrrc, — A  (1(;''tco  of  tlm  iir<)Ii-iti>  cov.rt,  -^vliicli 
liuriiDrts  lo  liiivc  licoii  leiuici-i'd  (111  iliuii  snttU'iiu  ii! ci'  ;  l-'o  a>  ruuiit^ 
uiiil  v;)i!e'.i.;r.-.;  uf  tlu^  iidiiiiiii.strator  of  an  iii.so'vciit  ;■..;  it.',  :\::i'.  .'iscfr- 
tain^  I 'v.-  a:.Mf.'.i;if.  of  assrts  wliirli  liad  <;;i;n!'  to  his  li.t;i<I>.  t',T  iniioiiiit 
of  his  <li5ious-"iinMits,  and  tLo  halaiice  U'fi  4ii  hisiiaiid:,  l.)r  ili^r.  ii.Tition 
ai!io;i!;'  ci'.Ml.tor.s ;  and  liy  "vvldch  "  it  is  ord<-rcd,  a(i.ji!(I,ui'i!,  an:!  ('ccrci'd," 
that  t  iie  account,  as  slated  liy  the  court,  "  he  rccci\td,  ji;isv(d,  ai'owcd, 
rcc('i'(lt'.l  and  iili-d  as  a  hilal  set tlciiiclit  of  sakl  csiatc"' — is  liiial  and 
oo'.icl!t-i\  <.',  r.ntil  reversed  l>y  the  proper  trihuiial,  and  can  ne't  bo  re- 
vi';.\.;u  ,,r  aiiiiu'in.-ii  hy  ihi'  probr.te,  couit  at  anoiii-,  i  te:ii;. 

'2.  L'l  :,:,:..',!:.-■  '._f  Jiiuii  ih-crcc. — A  dei'rei^  of  tiie  prohaie  e  iiirt.  •.'.■!,;;  ii  i-,u- 
poirs  to  iiave  heeu  rendered  on  final  setilenicnt  (if  tlie  accounts  and 
Vonchera  of  the  administrator  of  an  insolvent  estate;  ^vhich  eorrecta 
certain  sniiposeil  errors  au<l  niistalccs  in  a  former  settlement,  tiicrehy 
showi'ij;-  a  larti'er  hahuice  in  the  administrator's  liands  for  (li.-triimtion 
anionpj  the  crt?dit(trs,  ami  deciares  tluj  fornit'r  settlemeiit  to  he  ]iartial 
i>nly;  amlhy  Avliicli  "it  is  considered  and  decreed,"  th:it  i  he  clainis 
alh)\\'e'!,  on  (he  fornu>r  sottlenniiit,  which  vei'e  then  dei  laved  (  ntitle.d 
to  a  iir>':.h-:'.:.I  of  ei_^'h!y  per  leiit.,  "  hi-  jiaitl  in  i'iiil,  :•'•:''  I'.rA.  x^'iiateVW 
enras  shaii  remairi,  after  liie  satisfaction  of  siud  allo^vetl  chiinis,  lie 
^finally  divided  ^uiion;^  tlie  fonr  minor  lieirs  oi"'  tlic  (h'cedent, — has 
not  tlie  re((nis'Dj.s  of  a  linal  (h.'cre^',  and  will  not  ^ui)porl  either  an  exo- 
cntion  or  an  ajipeal. 

AiM'EAi,  from  tlio  Probate  Court  of  Sumter 

In  tlic  matter  of  the  estate  of  Gcorgo  L.  Watt,  deceased, 
on  fiiitil  settlement  of  the  accounts  ;uid  vouchers  of  Joel 
Watt,  the  adni.inistrntor.  The  citation  was  ir^^sued  on  the 
12th  Marclt,  ISGO.  The  administrator  appeared  at  the  en- 
suinii:  April  term,  and  moved  the  court  to  dismiss  the  pro- 
ceedinG^  against  him,  on  the  cround  tliat  the  estate 
had  been  declared  insolvent  in  September,  lSo-3,  and  tliat 
he  had  mtide  a  linal  settlement  of  his  administration  on  the 
17th  January,  lSo7  ;  and,  in  support  of  his  motion,  offered 
in  evidence  the  decrees  rendered  by  said  probate  court  at 
those  times.  '-After  hearing  the  evidence,  and  the  argip- 
ment  of  counsel,  the  court  overpiiknl  said  motion  ;  where- 
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upon  the  defendant  excepted.  The  court  then  proposed  to 
set  aside  and  vacate  so  much  of  the  said  decree  of  January 
17,  18-57,  as  declared  said  settlement  to  be  final  ;  to  which 
■action  of  the  court  the  defendant  objected.  The  court  over- 
ruled ihe  objection,  vacated  so  much  of  said  decree  as 
declared  said  settlement  to  be  final,  and  proceeded  to  state 
an  account  in  accordance  with  the  citation ;  to  which  the 
defenda nt  excepted." 

The  decree  of  January  17,  1857,  and  the  decree  from 
which  this  appeal  was  taken,  are  in  the  following  words  : 

"January  17,  1857.  This  day  came  up  for  final  action 
and  decree,  in  pursuance  of  a  former  order  of  this  court, 
and  after  adveitisement  for  three  successive  weeks  in  the 
■Sumter  Democrat,  the  account-current  and  vouchers  of  the 
administrator  ibr  a  final  settlement  of  his  administration  of 
'the  estate  of  George  L.  Watt,  deceased  ;  which,  upon  ex- 
amination, shows  a  r(!ceipt  of  assets  to  the  amount  of 
•"$1941  28,  and  disbursements,  properly  vouched,  to  the 
amount  of  $355  40;  leaving  a  balance  of  $1585  88  for 
•distribution  among  the  creditors  of  said  estate.  And  it 
appearing  that  said  account  is  legally  and  fiiirly  stated,  and 
propeily  vouched,  it  is  ordered,  adjudged,  and  decreed,  that 
the  s.-ime  be  received,  passed,  alknved,  recorded  and  filed 
as  a  final  settlement  of  said  estate.  After  a  careful  exam- 
ination, the  following  claims  were  rejected  and  disallowed, 
for  want  of  legal  proof  of  their  correctnt^s,"  (specifying 
them.)  "It  is  ordered,  that  said  estate  pay  eighty  per  cent, 
on  the  claims  filed  and  allowed  against  said  estate." 

"Probate  Court  of  Sumter,  April  term,  1860. 
"This  day  came  up  for  action  and  decree,  in  pursuance 
of  an  order  made  at  the  ]\[arcli  term,  JSGO,  the  account 
stated  l>y  this  court,  under  section  1817  of  the  Code  of 
Alabama,  against  Joel  Watt,  administrator  of  the  estate  of 
George  L,  Watt,  deceased  ;  and  notice  having  been  issued 
and  executed  upon  said  Joel  Watt,  requiring  him  to  file 
Lis  account-current  and  vouchers  for  a  final  settlement  on 
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this  day,  and  notifying  him  that,  if  he  failed  to  file  them, 
the  court  would  {)ass  the  account  heretofore  stated  against 
him  ;  the  said  Joel  Watt  came  into  court,  and  moved  to 
dismiss  siiid  proceedings  against  him,  because  the  citation 
was  issued  ex  mero  motu  ;  because  said  estate  w<is  declared 
insolvent,  and  final  settlement  of  it  made  in  January,  18-5 7-; 
because  the  court  has  no  jurisdiction  over  the  matter,  and 
because  neither  the  creditors  nor  the  heirs  of  said  deceased 
are  parties  to  the  proceeding.  The  court  overmled  said 
motion  ;  and  the  said  Joel  Watt  refusing  to  file  his  account- 
current  and  vouchers  for  a  settlement,  the  court  proceeded 
to  examine  and  pass  the  account  heretofore  stated  against 
him.  The  account  thus  stated  by  the  court  against  the 
said  administrator,  charges  him  with  the  following  assets, 
which  arc  shown  to  have  come  into  his  possession,  and  not 
to  have  been  accounted  for  or  distributed  by  him,  and 
which  were  totally  omitted  in  his  former  settlement — to- 
wit,"  &c. ;  specifying  assets  to  the  amount  of  $1350  99. 
The  decree  then  allows  credits  to  the  administrator,  amount- 
ing to  $-223  48,  and  proceeds  thus — "And  it  a2>pearing 
to  the  satisfaction  of  the  court,  that  the  said  amount 
($1350  99)  charged  against  said  administrator  as  aforesaid, 
came  into  his  possession  as  such  administrator;  and  that 
he  omitted  to  account  for,  or  charge  himself  with  said  sum, 
in  his  settlement  made  on  the  17th  January,  1857;  and 
that  only  S223  48  of  said  sum  has  beeH  disbursed  on  be- 
half of  the  estate,  the  creditors,  or  the  hcrrs-at-law  ;  and 
it  furtljer  appearing  to  the  court,  that  the  omission  of  the 
administrator  to  charge  himself  with  the  amount  of  said 
account  of  sales  and  inventory,  in  cenformrty  with -the  first 
subdivision  of  section  1802  of  the  Code,  as  well  as  his 
failure  to  distribute  the  same,  renders  void  the  decree  made 
on  the  settlement  of  January  17,  1857^ — it  is  now  there- 
fore considered,  ordered,  and  dedreed  by  the-oourt,  that  so 
much  of  said  decree  as  declares  the  said  settlement  of  Jan- 
uary 17,  1857,  to  be  final,  be,  and  the  same  is  hereby,  so 
amended  and  altered  as  to  make  the  same — what  it  was  in 
fact — a  partial  settlement  and  distribution  of  said  estate, 
35 
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aad  to  render  the  said  Joel  Watt,  administrator  of  said 
estate,  accountable  to  this  court  tor  tlie  goods,  chattels  and 
moneys  of  his  intestate,  which  he  is  shown  to  have  omitted 
charging  himself  with  in  his  account  passed  upon  the  17th 
January,  1S57.  It  is  also  considered  and  decreed  by  the 
court,  that  the  claims  which  were  allowed  by  this  court  in 
the  settlement  of  J7th  January,  lS-57,  be  paid  in  full,  and 
that  whatever  simi  shall  remain,  after  the  satisfaction  of 
said  allowed,  claims,  be  equally  divided  among  the  tour 
r.iinor  heirs  of  the  said  George  L.  Watt,  deceased ;  and  it 
ap^waving  to  the  satisfaction  of  the  court,  that  said  admin- 
istrator has  overpaid  several  of  the  ci'editors  heretofore,  by 
reiisoD.of  the  rejection  of  their  claims,  it  is  considered  and 
decreed,  that  he  retain,  in  all  such  cases,  whatever  may  be 
stiJl.  duo  them  on  their  allowed  claims,  to  I'eimburse  him 
for  said  payments  on  clainis  that  were  rejected.  It  is  fur- 
ther ordered,  tii^it  the  judgments  on  execution  docket  No. 
1.0,  in  favor  of  tlic-.  creditors  and  lieirs-at-law  of  the  said 
Gheorge  L.  Watt,  be,  arid  the  same  are  hereby,  made  a  part 
of  this  rectnd,  and  thai  executions  may  issue  on  said  judg- 
ments, for  the  amounts  due  said  creditors  and  heirs-at-law 
respectively.  It  is  further  ordered,  that  in  order  to  ]nake 
up  a  complete  record  of  the  said  case,  the  inventoiy,  ac- 
count of  sales,  and  settlement  made  on  the  17th  January, 
lS-37,  be,  and  the  same  are  hereby,  made  a  part  of  the 
record  in  this  case." 

The  overruling  of  the  motion  to  dismiss  the  proceedings, 
ayd  the  decree  rendered  by  the  court,  are  now  assigned  as 
error  by  the  administr^ator.  . 

CoLEMA:>f  &  Van  deQraff,  for  appellant. 

STONE,  J. — In  January,  1857,  n  final  settlement  was 
had  of  the  administration  of  appellant  on  the  estate  of 
George  L.  Watt,  deceased.  Thus  the  matter  rested  for 
three  years,  when  these  proceedings  were  set  on  loot  to 
bfiing  the  admimstrator  to  au^her  settlement ;  and  in  such 
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new  proceedings,  the  attempt  was  made  to  hold  the  appel-  ' 
lant  accauutable  for  other  assets  of  the  estate,  which,  it  is 
alleged,  were  iivhis  haixls  at  tlie  time  of  the  first  settlement, 
and  were  not  accounted  for.  To  these  proceedings  the  ad- 
ujinistrator  interposed  as  a  bar  the  decree  on  the  former 
final  setthtmcnt.  This  defense  the  2)robate  court  overruled, 
and  thereupon  vacated  the  former  judgment  as  a  final 
decree,  and  pronounced  it  to-be  only  a  partial  settlement. 

On  what  evidence  the  probate  couit  acted,  in  vacating 
the  former  /lecree  in  part,  and  rendering  a  new  one,  we 
are  uot  informed.  It  is  obvi4)us  that  the  record  did  not 
fnrnish  evidence  that  tliere  had  been  aixy  clerical  error  in 
the  matter  of  enteiing  U[)  the  decree  which  the  court  in 
fact  made.  On  the  contrary,  it  is  clear  that  the  judici;il 
mind  did  pass  and  proiiounce  on-the  qyestion4)f  tliB  amount 
of  assets  in  the  aduiinistrator's  hands,  and  announced  tile 
result.  It  is  also  clear  that  the  probate  court  did  decree 
iind  determine  that  the  settlement  then  made  was — what  it 
pu,rport43d  to  be— a  final  settlement.  "A  decree  rendered 
under  such  circumstances,  is  bindijig  on  the  parties 
to  it,  until  it  is  i-eversed  in  the  proper  court;  and  the 
court  rendering  it  has  no  power  to  review  or  annul  it." — 
Jkirne.ft  i\,Tarrence,  23  Ala.  407;  Allman  v.  Owen,  31  Ala. 
1G7  ;  Moore  v.  Lesucur,  33  Ala.  243;  Norman  r,  Norman, 
3  Ala.  3S9;  Dahe  r.  i)«Ac,  2G  .Ala.  675-G;  Simmons  v. 
Frice,  18  Ala.  406;  2IaWie>cs  i\  Ihuthitt,  27  Ala.  27G  ; 
Cannon  t\  liogers,  at  this  term  ;  King  v.  Smith,  1-5  Ala. 
2G9  ;  Landrcth  v.  Lundrcth,  12  Ala.  640  ;  Morrison  v.  Mor- 
rison, 3  Stew.  444;  Butlo-  v.  Lis.  Co.,  14  Ala.  793;  Per- 
kins V.  Moore,  16  Ala.  12. 

Although  it  may  be,  and  probably  is  true,  that  in  tlie 
settlement  of  Januarv,  lS-57,  there  was  a  fiiilure  to  charije 
the  appellant  with  certain  assets  of  the  estate  in  his  hands  ; 
yet  the  final  decree  then  rendered  must  forever  close  the 
door  to  a  re-investigation  of  that  question,  in  that  court. 
That  there  must  be  an  end  of  litigation,  and  that  the  sanc- 
tity and  inviolability  of  tlK' judgments  of  the  courts  hav- 
ing competent  jurisdiction  are  of  infinitely  greater  impor- 
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tance  than  the  complete  justice  of  an  individual  case,  are 
propositions  vindicated  alike  by  reason  and  by  authority. — 
1  Greenl.  Ev.  §  522-,  JBobe  v.  Sticlcnctj,  3G  Ala.  482. 

[2,]  We  have  said  thug  much  on  the  merits  of  this  case  ; 
and  from  the  principles  above  announced,  it  is  manifest 
that,  in  the  proceeding  of  the  probate  court  of  Sumter  since 
January-,  1B57,  that  court  has  mistaken  its  poviers.  It 
should  vacate  all  orders  it  has  made,  in  what  we  have 
characterized  .as  the  renewed  proceedings.  But,  u-sxde?' 
these  later  proceedings,  there  does  not  appear  to  have  been 
any  final  decree  rendered.  True,  the  principles  of  a  decree 
are  laid  down  ;  but  no  judgments  were  rendered,  ascertairr- 
ing  any  amounts  due  to  the  various  persons, — the  distribu- 
tees in  particidar ;  nor,  indeefil,  are  the  names  of  the  dis- 
tributees meutioned  in  the  record.  The  balance  is  not 
ascercained,  and  the  persons  between  whom  the  money  is 
to  be  divided,  are  described  simply  as  "the  minor  heirs  of 
said  George  L.  Watt,  deceased."  Nothing  was  done  which 
placed  the  case  in  a  condition  forooileotion,  or  for  the  issue 
of  executions  for  the  collection  of  the  amount.  That  is 
not  a  money  judgment,  which  does  not  authorize  the  issue 
of  an  execution  ;  and  no  execution  could  issue  for  these 
unascertained  balances.  The  judgments,  to  be  final,  should 
liave  been  specific,  and  in  favor  of  the  several  distributees 
by  name. — Brazealc  "j.  Brazedle,  9  Ala.  491 ;  Merrill  v. 
Jones,  S  For.  554;  Betts  v.  BlacJcivclI,  2  S.  &  P.  373 ; 
Judge  of  Limestone  v.  French,  3  S.  &  P.  2G3 ;  HoUis  v. 
Caufjhman,  22  Ala.  478  ;  Harrison,  Ex  parte,  7  Ala.  739  ; 
Andrews  v.  Ilall^  15  Ala.  88. 

There  being  U'O  final  decree  in  the  matter  of  the  renewed 
proceedings,  the  appeal  must  be  dismissed-. 
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CRYMES  vs.  WHITE  &  JOHNSON. 

[actiox  on  opkx  account  for  goods  sold  and  deuvkred.] 

1,  Dikorpry  at  law, — Where  interrogatories  are  propounded  to  the  de- 
fendant in  an  action  at  law,  (Code  ^$  2330-36,)  for  the  pnrpose  of  dis- 
provinjT  the  defense  which  he  sets  up,  he  may  accompany  his  admis- 
sion of  tiie  particular  facts  called  for  by  the  interrogatories  with  a 
statement  of  additional  factwin  avoidance  of  them ;  as  where  he  pleads 
payment,  in  an  action  on  an  open  account  dae  to  a  partnership,  and 
Ts  asked  if  tJie  payment,  was  not  made  to  one  of  the  partners  alone,  in' 
debts  due  to  him  from  that  partner  individaally,  he  may  state,  in 
connection  with  his  admission  of  that  fact^that  the  payment  was 
ma<le  after  the  other  partner  had  sold  out  his  interest  in  the  firm,  and 
while  the  partner  to  whom  it  was  made  was  the  sole  owner  of  the 
goods,  accounts,  &c. 
2.  I'toef  of  correotnets  of  demand  hy  plaintiff's  own  oatli. — In. an. action  by 
late  partners,  on  an  open  account  due  to  the  partnership,  the  defend- 
ant having  introduced  evidence  tending  to  show  that,  after  the  dis- 
ealiition  of  the  iiim,  he  had  paid  the  account  to  one  of  the  partners,, 
who  had  bought  out  the  interest  of  Ids  oo-partner,  by  crediting  the 
amount  on  debts  due  to  him  from  that  partner  individually,  the  other 
partner  cannot  be  allowed  to  testify,  (Code,  ^  2313,)  in  rebuttal,  that^: 
the  partnershiii  was  not  dissolved  when  said  payment  was  made. 

AiTEAL  from  the  Circuit  Court  of  Macon; 
Tried  before  the  Hou.  Rohert  Dougherty.. 

This  action  was  brought  by  tlie  appelleeS)  suing  as  late 
partners,  and  was  founded  on  anopen  account  for  goods^ 
wares  and  merchandize,  sohl  and  delivered  to  the  defend- 
ant during  tlie  years  1S5-3  and  1S54:.  The  defendant 
pleaded,  "  that  lie  is  not  indebted  to  tke  said  firm  of  White 
&  Johnson,  as  the  plaintiffs  have  above  complained,"  &c.; 
and  issue  was  joined  on  that  plea.  The  only  matter  in 
controvers}"  on  the  trial  was  the  validity  of  certain  pay- 
ments made  by  the  defendant  to  the  plaintiff  Johnson  ;  and 
the  only  questions  presented  for  revision  in  this  court,  re- 
late to  the  rulings  of  the  circuit  court  on  the  admissibility 
of  evidence  touching  that  matter.  The  material  facts  arc 
stated  in  the  opinion  of  the  court. 
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GuNN  &  Strange,  for  appellant. 
Clopton  &  LiGON,  contra, 

R.  ^Y.  WALKER,  J.— L  The  plaintiffs  propounded  in- 
terrogatories to  the  defendant,  under  the*  statate.  The  de- 
fendant liad  interposed  the  plea  of  payment ;  and  the 
plaintili's,  with  the  view  of  meeting  this  defense',  among^ 
other -questions,  inquired  of  the  defendant,  with  whom^  and 
at  what  time,  he  had  settled  the  accounts  sued  on,  how 
much  of  tlie  same  he  had  paid  in  money,  and  how  much 
\yas  paid  in  individual  debts  due  from  Johiison,  one  ef 
the  plaintiffs,' tathe  defendant.  The  defendant,  in  answer- 
ii3g,  stated,  that  he  had  settled  the  accounts  sued  on  wifli 
thC' plaintiff  Johnson^  that  he.  had  |>aid  the  same  partly  in 
cash,  and  partly  in  medical  accounts  due  from  Johnson  to 
him;  and  in  reference  to  the  account  of  IS018,  he  adds: 
'-Defendant  made  said  payments,  and  said  credits  were 
raade,  after  said  White  had  so'Mout  his  interest  in  the  con- 
cern of  White  &  Jolmson,  and  while  Johnson  was  the  sole 
owner  of  the  goods,  notes,,  books  ol  account,  etc."  On 
motion  of  the  plaiatilfs,  this  psrt'cf  the  defendant's  answer 
was  suppressed  by  the  court.  Giving  to  the  sections  of  the 
Code  (^,§  23-30-6)  authorizing- the  exarnintitio^i  of  parties  by 
interrogatories  the  same  construction  which  was  put  upon 
the  old  statute  on  that  subject,  (Chiy's  Digest,  341,  §.  IGO,) 
we  must  hold,  that  the  court  erred  in  suppressing  that  por- 
tion of  the  defendant^s  ar/swer  above  quoted.  According 
to  our  former  decisions,  interrogatories  under  the  statute 
are  governect'by  the  same  rulestliat  apply  to  bills  of  dis- 
covery in  chancery,  so  far  as  relates  to  the  nature  of  the 
discover}^  sought,  and 'the  effect  of  the  answers  as  evidence 
when  made.  In  Salhiiarsh  r.  Dmrer,  (22  Aln.  221,)  this 
subject  underwent  a  careful  cc>nsideration  ;  and  it  was 
there  held,  that,  as  in  an  answer  to  a  bill  of  of  disco-^ery, 
nothing  can  b<'  considered  impertinent,  wlrich  tendi  to  dis- 
prove the  existence  of  the  cause  of  action  or  defense  set 
up  in  the  bill  ;  so  an  answer  to  interrogatories  under  the 
statute,  whether  it  is  purely  responsi\ej  or  contains  afhrir- 
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ative  ^rrc^spoiisivo  allegations  in  avoidance  of  thedernaTid, 
cannot  be  made  the  subject-matter  of  exception. — €ee, 
^ho, 'Fritchctt  v.  3 funroe,  22  Ala.  501;  Wihon  v.  Maria, 
21  Ala.  SoQ.  In  tlie^present  case,  the  plaintiffs  sought  to 
elicit  from  the  defendant  the  fact,  th'at  all  of  the  payment-s 
he  relied  on  had  been  made  to  Johnson,  and  that  in  part 
t4idy  were  made  by  discharging  the  individual  indebtedness 
ef  Johnson  to  the  defendant.  According  to  the  principle 
siettled  in  the  cases  cited  supra,  the  defendant  was  not 
bound  to  confine  himself  to  a  simple  admission  or  denial' of 
the  facts  thus  sought  to  be  elicited.  If  he  admitted  the 
facts'to  be  as  indicated  by  the  interrogatories^  he  had  the 
right  to  accompany  that  admission  with  sire h  an  explarra- 
tion  of  theui  as  the  justice  of  the  case  required.  He  had 
t-he  right  to  confess  and  avoid.  His  admission  that  ho  had 
paid  the  accounts  to  J<dhnson,  in  individual  debts  of  the 
Mtter  to  him,  would,  if  unexplained,  have  deprived  the 
payment  of  all  vakie  as  a  defense  to  this-  suit ;  and  he  had 
^he  right  to  accompany  his  admission  of  that  fact  with  the 
statement  of  such  oth«r  facts  as  showed  that  the  payment 
operated  a  legal  discharge  of  the  demand. 

2.  The  defendant  introduced  evidence  tending  to  show, 
that  the  plaintiif  Wliite  had  sold  out  his  interest  in  the 
goods,  notes,  books  of  account,  &c.,  of  the  firm,  to  his 
partner,  Johnson  ;  an<l  'that,  after  this  sale,  the  defendant 
)iad  paid  -the  aceoimts  'sued  on  to  Johnson,  by  crediting  the 
same  04i  individual  debts-duo  from  Johnson  to  the  defend- 
ant. It  appears  that,  after  the  introduction  of  this  e\"i- 
dencc,  the  plaintiff  White  was  offered  as  a  witness  under 
the  statute,  to  prove  the  correetness  of  the  demand  sued 
on,  the  requisite  notice  having  been-previously  given.  On 
his  examination,  he  was  allowed  to  state,  tluit  the  co-partr 
nership  of  White' &  Johnson  had  not  been  dissolved;  that 
he  had  made' ao  sole  to  •Johnson  ;  that  Johnson  had  no 
authority  to  settle  the  books  by  any  individual  debt  of  his 
due  the  defendant;  iuid  that  lie  was  a  co-partner  with 
Johnson,  and  interested  in  the  goods  sold  in  18-5:3  and 
1  Sol,  and  in  the  books.  It  was  not  the  design  of  section 
2'31'3  of  the  Code,  under  which  the  plaintiff  was  introduced, 
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to  make  the  parties^.  general  witnesses.T— TFanH^  v..Hen7yy 
30  A]a.  724^  All  thaethe  plaiatiff is  competent  to  estab- 
lish, is  the  correctness  of  the  demand.  It  is  true,  as  was 
held  m.Jordati  v.  Given,  (27  Ala.  15^,)  that  the  plaintiff 
cannot  be  permitted,  under  this  section,  so  to  shape  the 
facts  which  he  pioposes  to  prove  by  his  own  oath,  as  to 
deprive  the  defendant  of.  the  right  to  prove  by  his  oath  that 
the  demand  has  been  paid.  Incases  falling  within  this 
section,  'the  correctness  of  the  demand'must  be  regarded 
as  not  proved  by  the  plaintiff's  oath,  unless  he  swears  that 
it  has  not  been  paid.  Hence,  he  must.not  only  state  facts 
which,  if  proved  by  other  witnesses,  would  make  out  a 
prima-facie  case  of  indebtedness  of  the  defendant  to  him, 
but  he  must  go  further,  an<^t. swear  to  the  fact  of  non-pay- 
ment of  the  indebtedness.  But  where,  as  in  this  case,  the 
defendant  sets  up,  as  a  defense  to  tho  action,  a  payment 
not  made  to  the  plaintiff;  and  the  validity  of  such  payment 
as  a  defense  depends  upon  an  alleged  previous  transfer  of 
the  claim  to  the  })erson  to  whom,  the  payment  was  made,  it 
is  not  allowable  for  the  plaintiff  to  testify  in  rebuttal  of  the 
evidence  of  transfer  offered  by  the  defendant.  If  the  plain- 
tiff was  2>ermitted  to  contradict>tlie  evidence  offered  by  the 
defendant,  of  an  independent  fact  of  this  sort,  it  would  be 
difficult  to  fix  any  limit  to  his.  right  to  testify  in  the  case- 
It  is  obv".ous,  that  the  testimony  of  the  plaiiaifi^ — that  the 
partnership  was  not  dissolved,  that  he  made  no  sale  to 
Johnson,  and  that  the  latter  had  no  authority  to  settle  the 
books  by  any  iixlividual  debt  of  his-  due  the  defendant — 
was  not  evidence  necessary  or  proper.to  establisli  the  cor- 
rectness of  the  demand,  in  the  first  instance,  and  was  irrele- 
vant, except  so  far  as  it  went  to  disprove  the  alleged  trans- 
fer to  Johnson,  or  the  validity  of  the  defendant's  payment 
to  him.  In  any  aspect,  it  was  strictly  rebutting  proof;  and 
we  hold,  ;hat  the  courc  erred  in  p«'rmitting  the  plaintitf  to 
testify  to  the  facts  abo^■e  nientioaed. — See,  further,  Mcsi 
V.  Drumiy  35  Ala.  2(33  ;  Flush,  llartncU  d'  Co.  r.  Ferity 
34  Ala.  ISG  ;  Bennett  v.  Arm! stead,  3  Ala.  507  ;  Kirlnnar.,, 
V,  Eaton,  35  Ala.  272. 

J.udgment  reversed,  and  cause  remanded. 
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LAWRENCE  vs.  WARE. 

[action  on  pkomissoky  notk,  by  assignke  against  makwu.J 

fc  Conclusirenens  of  jui^ment  as  bar. — "WTiere  a  promissory  not©, .which 
had  been  transferred,  by  dcliverj',  -was  placed  by  the  transferree  iu  the 
hands  of  an  aj^ent,  with  iustnictions  to  present  it  to  the  maker  for 
payment,  and,  if  juvymont  waS: refused,  to  put  it  in  tlie  hands  of  an 
attorney,  for  colleetLun  by  suit  ;  and,  payment  having  been  refused, 
t4ie  agent  sent  the  note  to  an  attorney,  who,  not  being  informed  of 
the  name  of  the  real  owner,  brought  suit  on  it  iu  tlie  name  of  the 
agent,  and  the  action  was  successfnlly  defended,  on  the  plea  of  set-off 
against  the  payee,;— 7* a/ ci,  that  the,  judgment  iji  that  action  was  not  a 
bar  fo  a  subsequent  action  on  the  note  by  the  owner,  who  was  not 
shown  to  have  had  notice  of  thependeucy  of, that  action.. 

Appeal  from  the  Circuit  Court  of  Shelby,. 
Tried  before  the  Hon.  Wm.  S.  Mudd. 

This  action  was  brought  by  Noah  Lawrence,  against* 
Horace  Ware  ;  was  founded  on  the  defendant's  promissory 
Bote  for  $87  S7,  dated  •25th  May^  1854,  and  payable  on  the 
1st  January,  1S55,  iao  Matthew  Lee  or  or(]er  ;  and  was- 
Gommenced  on  the  3d  August,  1858.  The  defendant 
pleaded  a  former  judgment  on  the  note,  in  his  favor ;  and 
issue  was  joined  on  thatiplea.  On  the  trial,  as  the  bill  of 
exceptions  states,  after  the  plaintiff  had  read  in  evidence 
the  note  on  which  the  suiiji  was  founded,  the  defendant 
offered  in  evidence  the  record  of  the  suit  on  which  he  re- 
lied as  a  bar.  That  suit  was  brought  iu  the  name  of  one 
li.  Vandever  as  plaintiff,  and  against  the  defendant  in  this 
case  ;  was  founded  on  the  same  promissory  note  which  is 
the  foundation  of  the  action  in  this  case;  arid'^  judgment 
was  rendered,  on  the  11th  March,  1858,  on  the  verdict  of  a 
jury,  in  favor  of  the  defendant;  but  the  record  does  not 
show  what  pleas  were  interposed.  "  It  was  admitted,  that 
on  the  trial  of  that  suit,  under  the  plea  of  set-off,  the  de- 
fendant proved,  that  he  had  employed  Matthew  Lee,  the 
payee  of  said  note,  to.  transport  a  large  quantity  of  pig- 
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iron  for  liim,  in  tlat-boats,  down  tlje  Coosa  river  to  We- 
tumpka ;  that  said  iron  was  sunk  in  the  Coosa  river,  in 
consequence  of  said  Lee's  failure  -t.Or  perform  his  duties  in 
reference  to  the  transportation,  and  was  thereby  wholly 
lost  to  the  defendant,  and  that  the  vuiljie  of-  said  iron  Avas 
greater  than  the  amount  of  the  said  note.  It  was  admitted, 
aflso,  that  the  only  issud  tried  in  that  suit  was  the  Validity 
and  sufficiency  of  the  said  set-off,  a-nd  that  the  jury  found 
tlieir  verdict  for  the  defendant  on  that  issue.  ■  Ic  was  ad- 
mitted, also,  tliat  Lawi-ence,  the  plaintifl*  in  the  present 
suit,  held  said  note  by  transfer  from  said  payee  by  delivery, 
and  that  said  transfer  was  for  a  valuable  and  sufficient  con- 
gideratitin.  It' was  proved  by  said  Yandever,  on  the  trial 
in  this  case,  that  said. ^plaintiff  ^Lawrence)  delivered  said 
note  to  him,  and  requested  him  to  call  on  Ware,  collect 
the  money,  and,  if  paid,  s(?nd  the  money  to  i;im  ;•  that  said 
witness  called  on  defendant  for  the  money,  who  tailed  and 
refused  to  pay  the  same  ;  that  he  then  informed  plaintilf, 
wIk)  rosid^^d  in  Calhoun  coimty,  of  the  defendant's  faiUire 
tc  pay  the  iwte,  and  was  instructed  by  him  to  place  it  in 
the  hands  of  an  attorney,  for  collection  by  suit:;  tluit,  being 
Mnacqiiainted  with  any  attorn#'y  in  Shelb}'  county^  he 
handed  said  note  to  one  ]Moore,  to  be  dt^^ivercd  by  him  t© 
an  attorney,  but  did  not  telL^aid  Moore  to  wliom  said  note 
bolonired  ;  and  that  he  (witness)  had  no  interest  in  said 
note,  and  had  no  knowledge  that  the  suit  had  been  brought 
in  his  name  until  after  the  same  had  been  tried.  It  was 
admitted,  that  the  siiit  v.as  brought  by  the  attorney  in  the 
name  of  said  Vandever,  because  lie  was  informed  that  it 
vras  sent  ])y  him,  and  the  name  of  no  other  owner  was^dis- 
closed." 

On  the  facts  abovo  stated,  the  plain-tifF  proposed  to 
prove,  "that  the  alleged  set-off,  proved  by  the  defendant 
gn  the  triai  ol  the  former  suit,  was  unjust,  untrue,  andint- 
properly  allowed  ;  that  tJie  defendant  s^JStained  in  iiict  no 
loss  or. damage  in  consequence  of  the  si^Tking  of  the  iron 
in  the  river;  that  the  alleg<'d  -contract  with  said  Lee,  for 
the  transportation  of  the  iron,  was  made  after  the  defend- 
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ant  hfld  notice  of  the  transfer  of  f^aid  note  by  Lee  to  said 
plaintit! ;  and  that  s.'iid  note  \v;is  in  fact  given  for  a  debt 
due  from  said  defendant  to  p-Iaintif!',  (except  a  small  balance 
due  from  said  defendant  to  L(?o,)  and  was  so  given  because 
said  Lee  informed  defendant  that  lie  woidd  deliver  the  note 
to  plaintiff."  The  eourt  excluded  this  evidence,  and 
charged  the  jury,  '•'that,  if  they  believ<>d  tlie  evidence, 
t'liey  must  find  for  the  defendant."  The  plaintiff  excepted 
to  th-e'ruling  of  th©  court 'in  excluding  theevidencc  offered 
by  him,  and  to  t\ie  charge  to  the  jury  ;  and  he  now  assigns 
the  same  as  error. 

S.  Leiper,  for  appelhait. 
Martin  &  IIkflin,  contra. 

A.  J.  WALKER,  C.  J.— The  general  princii-le  is,  U\ht 
judgments  and' veyditts  are^  only  binding  on  parties  and 
privies.  The  plaintiff  in  this  suit  was  neither  a  party  nor 
privy  to  the  formcT  suit  which  is  pleaded  in  bar.  With 
the  person  in  wliose  name  the  former  suit  was  brought,  the 
plaintiff-occupied  no  relationship,  in  reference  to  the  prop- 
erty in  .the  note,  which  would  constitute  privity. — 1  Green- 
leaf  on  Evidorce,  §§  ISl),  -  o23.  The  only  relationship 
which  pcdsted  between  -them,  was  that  of  a  temporary 
agency  on  the  part  of  tiie  jdaintifr  in  the  former  suit,  to 
demand  payment  of  the  note,  and,  jn  default  of  payment, 
to  deliver  it  to  an  ottoriiey  for  collection. 

It  M-as  decided  in  Mayer  v.  Fanlhrod,  (4  Wash.  C.  C. 
503,)  that  where  the  suit  was  brought  in  the  name  of  an 
impro[)er  plaijitiff,  and  a  recovery  had,  and  payment  made, 
there"  beiug  no  colhision,  the  payment  wonul  constitute  a 
defense  to  an  action  by  the  true  owner  of  the  cause  of  ac- 
tion. But  that  decision  is  put  expressly  upon  the  ground 
of  a  j>ayment>  made  by  the  legal  and  compulsory  sentence 
of  a  competent  tribunal  ;  and  it  is  admitted  that,  in  the 
absence  of  such  payment,  the  former  judgment  would  bo 
no- defense.  Besides,  the  correctness  of  that  decision  is 
doubted.— 2  Part  Gow.  &  Hill's  Xotcs  to  rhlh  Ev..(3d  eci) 
1(37. 
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It  is  true  that  the  court  will  always  inquire  who  are  the 
real  parties,  in  determining  whether  a  former  judgment  is 
a  bar.  13ut  there  is  nothing  in  the  record  in  this  case, 
which  authorizes  the  inference  that  the  plaintiff  was  the 
real  party  in  the  former  suit.  Tlie  other  suit  was,  as  to 
him,  res  inter  alios  acta.  He  had  no  right  to  control  the 
proceedings  in  the  case,  or  to  produce  or  cross-examine 
witnesses,  or  to  appeal ;,  and  it  does  not  at  all  appear  that 
he  participated  in  conducting  it,  or  even,  knew  of  its  exis- 
tence. 

lieversed  and?  remginded. 


CLEVELAND  vs.  POLLARD.. 

[bill  in  KQulTY  TO   SIJBJIXT   .SErAU.\TE    ESTATE  OF  .M.VUlHKD'WOM.\X  TO 
I'AYMENJ'  OF  DEBT.] 

\..  Sufficiency  of  service. — Where  ane  of  the  deterulaiifs  A\'as. described. in 
the  original  bill  as  Charles  T.  Cleveland  ;  ii\\d  the  sheritF  returned  the 
subpoena  "  executed  on  Charles  H.  Clevelijaul,  and  Charles  T.  Clevtv 
landnot  found;"  aiulthe  bill.was  after^va^da amended  by  substituting 
M.  for  T.  as  the  initial  letter  of  the  middle  uauie, — hcld^  that  tlie  ser- 
vice was  sufficient,  and  that  the  variance  "svas,  at  most,  au  immaterial 
misdescription. 

2.  C'tntract  Letween  trustee  «wd;  cestui  quo  ttast. — To  subject  a  uiarriod 
■\\  Oman's  separate  estate,  created  by  deed  o*  will,  to  the  payment  of  a 
debt  contracted  by  her  with  her  trustee,  or  with  a  partiu;rship  of  which 
he  is  a  member,  it  is  not  enough  for  the  complaiiuint  to  aver  and  prove 
that  "  the  articles  were  furnished  by  her  express  desire,  under  the  faith 
and  credit  of  iier  sepai'ate  estate,  and  wore  suitable  and  proper  to  her 
condition  in  life":  lie  must  repel  the  imputation  of  bad  faith,  which, 
thi^law  casts  u[)on  him,  by  showing  that  the  prices  charged  were  rea- 
sonable, and  that  he  made  no  profit  by  the  transaction. 

Ai'PFAh  from  tlie  Cliancery  Court  of  Russell.. 
Heard  before  the  Hon.  James  1>.  Cl.vrk.. 

The;  bill  in   this- en se  was  filed  by  Charlas  T.. Pollard, 
Samuel  G.  Jones,  and  Wm.  C.  Yonge,  as  partners  and  joint 
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•d>\vnef^  of  the  '•  Cliewacla  ^JLime  Works,"  against  Mrs. 
Eliziibetli  E,  Cleveland,  Charles  T.  Cleveland,  lier  husband, 
and  William  C.  Yonge,  her  trustee  ;  and  suuglit  to  subject 
Mrs.^Cleveland's  separate  estate,  held  under  the '^'ill  of  her 
deceased  father,  to  tlie  payment  of  a  debt  contracted  by  her 
with  the  complainants.  It  alleged,  that  the  complainants 
bad  furnished  lumber,  lime,  and  other  materials,  and  had 
advanced  money,  towards  the  construction  of  a  dwelling- 
house  on  a  lot  belonging  to  Mrs.  Cleveland ;  that  "  they  also 
furnished  to  her,  by  her  express  desire,  during  the  years 
ISoo,  185(5,  and  1857,  varioifs  articles  suitable  and  proper 
to  her  condition  in  life,  and  advanced  various  sums  of  money 
■to  her,  and  for  her  benefit,  in  the  same  way,  and  all  under 
<the  iaith  and  credit  of  her  said  separate  estate  ;"  and  that 
said  separate  estate  consisted  of  two  slaves,  a  tract  of  land 
containing  about  eighty  acres,  and  a  four-acre  lot  on  w^hich 
her  dwelling-house  was  situated.  In  the  original  bill,  Mrs. 
Cleveland's  husband  was  described  as  Charles  T.  Cleve- 
land ;  but,  the  sheriff  Jiaving  returned  the  subpoena  "  exe- 
cuted on  Charles  H.  Cleveland,  and  Charles  2\  Cleveland 
fiot  found,"  the  bill  was  afterwards  amended,  by  substitut- 
ing H.  for  T.  as  the  initial  letter  of  his  middle  name. 

Decrees  ^;;-o  confcsso  were  entered  against  all  the  defend- 
ants, in  default  of  their  appearance;  and  at  the  ensuing 
term,  the  cause  having  been  submitted  for  dt^cree,  the 
chancellor  'held  the  complainants  entitled  to  -relief,  and 
ordered  a  reference  to  the  master,  to  ascertain  and  report 
the  amount  of  the  complainants'  debt,  the  value  of  ]\Irs. 
Clevelantrs  separate  estate,  in  what  it  consisted,  and  what 
part  of  it  could  be  sold  with  least  detriment  to  her  inter- 
ests. At  the  next  term,  after  the  master's  report  had  been 
made,  tire  defendants  Cleveland  and  wiie 'submitted  an  ap- 
plication to  set  aside  the  decree  j>ro  confcsso  against  them, 
and  for  leave  to  file  an  answer  ;  and  their  application  was 
supported  by  sever*!  affidavits.  Tiie  chancellor  overruled 
^he  a*pplication,  but  without  prejudice  to  a  renewal  of  tho 
application  by  ]\[rs.  Cleveland  alone  ;  and  afterwards  over- 
ruled her  application,  founded  on  new  affidavits,  confirmed 
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the  master's  report,  antl  ordered  a  sale  of  a  part  of  her  sep- 
arate estate,  unless  the  complainants'  debt  was  paid  by  a 
given  day. 

It  is  now  assigned  as  error — 1st, 'that  the  bill  ought  to 
have  been  dismissed,  for  want  of  equity  ;  2d,  that  the  de- 
crees j)ro  confcsso  ought  to  have  been'  set  aside,  and  the  de- 
fendants been  allowed  to  file  answers;  and,  3d,,  that  the 
final  decree  is  ei'roneous*- 

Cpiiltcx  &  Yaxcisy,  fl!>d  Wm.  p.  Chilton.  Jr.,  for  ap- 
pellants. 

Geo.  D.  Hooper,  v^-ith.GoLDTHWAiTE,  Rice  &  Semple, 
contra. 

STONE,  J. — The  point,  made  on  the  sufiiciency  of  the 
service  on  Mr.  ClevehirKi,  must,  we  think,  be  overruled. 
We  do  not  doubt  that  the  true  party  Avas  served  witii  sub- 
poena ;  and  hence  we  disregard  that  portion  of  thie  sherift's 
return,  wliich  affirms  that  "Cliarles  T.  Cleveland  [was]  not 
found."  The  variance  is,  at  most,  a  misdescri[>tion  of  the 
initial  letter  of  Mr.  Cleveland's  middle  name.  Under  the 
principles  ruled  in  Edtnundson  v.  The  State,  (17  Ala. 
ISO,)  such  misdescription  is  immaterial. — See  Lynesv.  State, 
6  Por.  23G. 

The  view  we  take  of  a  question  after  considered,  renders 
it  unnecessary  that  we  should  say  much  on  the  subject  of 
setting  aside  the  decree  ^;ro  confesso.  The  chancellor  at- 
tained the  conclusion,  tliat  the  defendants  had  betrayed 
great  want  of  diligence  ;    and  we  are  of  the  same  opinion. 

We  have  not  been  referred  to  any  adjudged  case,  nor 
have  we  found  any,  which  is  precisely  like  the  present. 
Tiiis  is  not  the  case  of  a  sale  of  trust  property  by  a  trustee 
to  himself,  nor  of  a  purchase  of  the  trust  estate  by  the 
trustee  from  the  cestui  que  trust.  If  such  were  the  facts  of 
this  case,  the  law  applicable  to  it  is  well  delined. — See 
Thompson  v.  Lee,  31  Ala.  304-5,  and  autho»-ilies  cited  ; 
Hill  on  Trustees,  ];57-S  ;  Story's  Eq.  Jur.  ^^^  321-2. 

Tlie  bill  in  this  case,  in  elfect,  charges  that  the  account. 
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far  the  recovtry  of  which  this  suit  Ik  brought,  is  lor  art-icles 
sold  to  Mrs.  Cleveland  at  her  instuuce  and  reijuest.  AVtC 
treat  the  Ciisc^as  if  tlje  Ijall  charged  that  ]\Ii-.s.  Cleveland 
purchased  the  goods  from  the  cojuplainants  by  express 
contract.  The  language  of  the  bill  i:*.:  "  Your  orators  also 
jointly  furnished  the  said  Mrs.  Elizabeth  E.  Cleveland,  by 
her  express  desire,  during,  the  years  1855,  1S&(),  and  1857, 
with  various,  articles  suitable  and  proper  to  her  condition 
in  life,  and  advanced  various  sums  of  money  to  her,  and 
for  her  benefit,  in  the  sanie  way."  ]3ut  immediately  iii 
connection  is  found  the  averment,  that  all  this  was  done 
"  under  the  faith  and  credit  of  her  separate  estate."  The 
plain  import  of  this  lar>guage  is,  that  the  complainants,  of 
whom  one  is  the  trustee  of  Mrs.  Cleveland,  intended  by  the 
sale  to  create  a  charge  oii.her  trust  estate.  It  is  difficult, 
if  not  impossible,  to  distinguish,  in  principle,  this  transac- 
tion from  the  ordinary  case  of  a  purchase  of  the  trust 
estate  by  the  trustee.  _  "A  trustee  is  never  permitted  to 
partake  of  the  bounty  of  tiie.  party  for  whom  he  acts,  ex- 
cept nnder  circumstances  which  would  make  the  same 
valid,  if  it  were  a  case  of  guardianship.  A  trustee  cannot 
j)urchase  of  his  cestui  que  trust,  unless  under  like  circum- 
stances; or,  to  use  the  expressive  language  of  an  eminent 
judge,  a  trustee  may  purchase  of  his  cestui  que  trust,  pro- 
vided tluTe  is  a  distinct  and  clear  contract,  asceitained  to 
be  sncli  after  a  jealous  and  scrupulous  examination  of  all 
the  circumstances  ;  and  it  is  clear  that  the  cestui  quo  trust 
intended  that  the  trustee  should  buy  ;  and  there  is  uo 
fraud,  no  concealment,  and  no  advantage  taken  by  the 
trustee  of  information  ac({uired  by  him  as  trustee." — 1  Sto. 
Eq.  Jur.  §§  321,  307  ;  Fox  v.  Maclcrcth,  2  Bro.  C.  C.  400. 
In  the  case  of  Thompson  v.  Lee,  (31  Ala.  30-i,)  we  stated, 
as  the  result  of  the  authorities,  many  of  which  arc  there 
cited,  that  contracts  of  parties,  between  whom  there  exists 
8)me  peculiar  confidential  or  fiduciary  relation,  ^'^  are  re- 
garded, j)rit>ia  facie,  as  constructively  fraudalent ;  and  the 
onus  is  cast  on  the  party  seeking  to  set  them  up,  of  proving 
tbo  hona  Jidcs  of  the  transaction,  and   of  repelling  the  im- 
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putation  of  bad  faith  and  oppression  which  the  law  casts 
on  him," — See,  also,  Greenfield's  estate,  14  Peun.  State  Rep. 
^0'l,etscq.;  Taylor  V.  Taylor,  7  How.  U.  S.  199  ;  Hill  on 
Trustees,  157,  et  seq.;  McKnight  v.  Wilson,  2  Jones' Eq. 
491'^  Fiizey  V.  Seneir,  9  Wis.  370. 

While  we  concede,  that  such  a  transaction  as  this  may 
be  upheld,  if  there  be  no  bad  faith  or  oppression  on  the 
part  of  the  trustee ;  still,  -under  the  principles  above  de- 
clared, the  onus  rests  on^tlie  trustee,  who  seeks  to  enforce 
such  a  contract,  of  repelling  the  imputation  of  bad  faith 
and  oppression.  Applyii^g  these  principles  to  this  case, 
'tlie  bill  must  be  .pronounced  defective.  True,  it  avers  that 
'the  articles  were  supplied 'to  Mrs.  Cleveland  by  her  express 
desire:  but  itis^not  stated  that  the  articles  thus  furnished 
•were  reasonably  wortli  the  sum  charged;  nor,  when  bought 
for  the  use  of  Mrs.  Cleveland,  does  it  in  all  cases  appear 
that  no  profit  or  enhanced  price  was  charged  against  her. 
AH  the  averments  of  the  bill  may  be  true,  and  yet  the 
■charges  for  the  various  items  be  unreasonable.  The  o)ius 
being  on  the  complainants,  they  have  not  brought  them- 
"selves  within  the  rule. 

The  decree  of  the  chancellor  is  reversed,  and  the  cause 
.remanded. 


OWSLEY   vs.   MONTGOMERY    AND   WEST  POINT 
RAILROAD   COMPANY. 

[action  i-<»i{  malicious  i'ljosF-cuTiox,  ANT)  fai.sk  imprisonment.] 

1.  What  actionfi  lU- againxt  -corporatwn. — An  action  (tf  tiospiiss  for  false 
iniprisoiinifiit  lies  afj;;iiiist  a  corporation,  but  an  action  on  the  cii^e  for 
a  iiialicioiiK  prosecution  tloes  not. 

2.  Different  hUv^u  cnunttf  in  faxe  and  in  tra^pass. — .\  count  wliicli  avers 
that  the  <Ufen«lants,  "nuiliciou«ly  and  without  proltahle  cause,  sued 
out  a  warrant,  commonly  called  a  peace-warrant,  aj^ain.st  the  plaintiff," 
is  ill  case  for  a  malicious  prosecutiou  ;  and  so  is  a  count  ■which  avers 
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that  the  tJefendauts,  "  ixicklessly  and  without  probable  cause,  thionj^h 
their  agent  and  servant,  cjinsed  and  procured  a  peace-warrant  to  be 
Bued  out,"  «S:c.,  "  on -whieli  said  Avarrant  plaintift"  was  arrested,  and 
brought  before  the  said  justiee  of  the  peace,  viho,  on  hearing  the  evi- 
denee  advanced  by  the  defendants,  discharged  pJaintilf  from  the  ar- 
rest under  said  warrant;"  but  a  count  which  avers  tJiat  the  defend- 
ants, "recklessly,  maliciously,  and  without  probable  cause  therefor, 
caused  the  plaintilf  to  be  arrested  and  iin])risf)ned,  on  a  chargij  that  he 
liad  threatened  to  injure  and  destn)y  the  lives  and  jiropcrty  of  the 
defendants,  and  that  plaintilf  was  iniprisojied  by  defendants  for  ten 
days,"  &c,  is  in  trespass  for  false  imprisonment. 

3.  Specijk-uliou  of  (jroundH  of  dcmurrtr. — A  misjoinder  of  counts  is  not 
available  on  demuiTer,   unless   specially  assigned   as  a  ground  of  de- 

»    luurrer,  as  re<iuired  by  the  statiite  (Code,  ^  ■J'ioS), 

Appeal  from  the  Circuit  Court  of  Russell. 
Tried  betoro  the  Hon.  N.at.  Cook. 


The  complaint  in  this  case  v/as  in  the  follotving  words  r 
"  George  W.  Owsley       1       The  plaintiff  claims  of  the 
vs.  '.defendants  tiie  sum   of    two 

Montgomery  &  West  J'oint  [thousand  dollars,  as  damaofes 
Raili'oad  Company.  J  fur  maliciously  and  without 
probable  cause  tuing  out  a  warrant,  'commonly  called  a 
peace-warrant,  against  the  plaintiff,  en  the  2ist  January, 
A.  D.  1S57.  Also,  the  further  sum  of  two  thousand  dol- 
lars, as  damages  for  recklessly  and  witliout  probable  cause. 
through  their  agent  and  servant,  one  D.  IL  Cram,  causing 
and  procuring  a  pea^e-warrant  to  be  sued  out  before  one 
Henry  II.  Crowder,  a  justice 'of  the  peace  for  said  county 
of  Russell,  on  the  21st  Jaflmfry,  A,  D.  ]  S57  ;  on  which 
warrant  the  said  plaintiff  was  arrested,  and  brought  before 
the  said  justice  of  the  peace,  who,  on  hearing  the  proof 
advanced  by  the  defendants,  discharged  the  plaintiff  from 
the  arrest  under  said  warrant  on  the  olst  January,  A.  D, 
1S57.  The  plaintiff  claims  of  the  defendants  the  further 
sum  of  two  thou?a/Tid  dollars,  as  damages  for  recklessly, 
"maliciously,  and  without  probable  cause  therefor,  causini'' 
the  plaintiff  to  "be  arrested  and  imprisoned,  <jn  a  charge 
that  he,  the  said  plaintiff,  had  threatened  to  injure  and 
destroy  the  lives  and  property  of  the  defendants ;  an<?. 
3G 
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plaintiff  was  impiisonud  by  defendants  ten  days,  to-wit ; 
from  the  21st  January,  A.  D.  1S57,  to  the  3ist  day  of  said 
month," 

The  defendant  demurred  to  the  entire  complaint,  and  to 
each  count  thereof  separately  ;  and  assigned  the  loUowing 
causes  of  demurrer :  To  the  entire  complaint — "1st,  be- 
cause the  defendant  could  not  swear  out  a  peace-warrant, 
or  act  maliciously  :"'  and,  '"^d,  because  the  complaint  shows 
no  cause  of  action  against  the  defendant."  To  the  first 
count — 1st,  "because  the  defendant,  being  an  artificial 
])erson,  if  any  at  all,  could  not  act  njaliciously,  or  swear 
out  a  i)eace-warrant  against  any  person;"  id,  "because 
the  said  count  does  not  show  any  cause  of  action,  nor  does 
it  allege  that  it  was  sued  out  before  any  officer  authorized 
to  issue  if,  or  that  any  process  issued  :"  and,  :>d,  "because 
it  doesnotfulege  that  the  plaintiff  has  been  discharoed,  or 
ti»at  said  proceedings  ygainst  him  have  been  terminated." 
To  the  second  count — 1st,  "because  the  detendant  is  not 
responsible  for  the  inalicious  act  of  its  aaent  ;"  and,  2(1, 
"because  tlje  said  count  does  nto;  show-any  cause  of  action, 
or  that  the  proper  and  necessary  atfidavit  or  complaint  was 
made,  upon  v.diich  the  justice  could  issue  a  peace-wai'i'ant." 
To  the  third  count  the  same  causes  of  dem.urrer  were  as- 
signed as  to  the  first  and  second  counts. 

The  court  sustaiiied  th('  demurrer,  and  its  judgment 
thei'eon  is  now  assiuned  as  error. 

Cini.Tijx  lV   Yanckv,  for  appellant. 
(jOLDTiiWAiTi:,  Jiici:  &  Skmi'LE,  contra. 

\l.  W.  WALKKPi,  J.— It  was  supposed  at  one  time 
thai  an  action  for  a  tort  would  not  lie  ag;iin<t  a  corpora- 
tion. But  this  idea  has  bik'n  iolig  since  exploded,  and  the 
tendency  of  the  law  in  our  day  is  to  extend  the  application 
of  all  leual  remedies  to  corporations,  and  to  assimihite  tliem, 
as  far  as  ])ossible,  in  their  Jetral  dutit,'S  and  re>[)onsil»ilities, 
to  individuals.  Accordingly,  the  modeni  aulliorifies  have 
^iitablished  the  doctrine,  tliat  tro-ver,  trespass  quare  cliHSum, 
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iind  ti'ospa.ss  for  an  assault  and  balti;ry,  will  lie  against  a 
corjioration. — Yayborougli  v.  B(inl\  TO  Knst;  G  ;  Jihodgood 
*\  3loJ:a/cJ:  (C-  Hudson  It'iccr  Ikdfroad  Co.,  IS  "Wend.  9; 
3ffn(iid  r.  IMonmoiitlishlrU  f\uud.  Co.,  4  Mann.  iJc  Or.  loS  ; 
Easicrn  Counties  Co.  V.  Broom,  2  Eng.  L.  &  Erj.  40G  ; 
]}h>Orc  V.  Fitclthurgh  Corp.,  4  Gray,  4G0.  See,  also,  First 
liciptisf  Cliurcli  V.  Schcnrctadg  Co.,  -5  Barbour,  79;  Jlfc- 
.D'ougtu  V.  Bellamy,  IS  Geo.  411;  Com)iionuy'(dth  v.  Pro- 
prietors X  B.  Bridge,  2  Gray,  34-3  ;  12  Barb.  19G;  Smoot 
t".  Mayor,  24  Ala.  112.  And  upon  the  same  reasoning,  a 
corporation  may  be  sued  in  trespass  for  false  imprisonment. 
In  like  manner,  when  the  act?on  of  a  corporation  becomes 
injurious  to  the  public  at  large,  the  public  may  have  its 
reme'dy  by  indictnient.  But  it  seems  to  be  the  law,  that,' 
iuasujuch  as  a  malicious  motive  and  criminal  intent  cannot 
be  attributed  to  a  corporation,  in  its  corporate  capacity,  it 
h  not  Indictable  for  those  crimes,  of  Avliich  malice,  or  soma 
ypeci(j('  criminal  intent,  is  an  essential  ingredient.  Thus, 
in  l}((jina  v.  Great  XoriJicrn  Co.,  (9  Ad.  &:  Ell.  X.  S.  :31o,) 
Lord  Denman  used  this  language  :  "Some  dicta  occur  in 
old  cases — 'a  corporation  cannot  be  guilty  of  treason  or 
felony.  It  might  be  added,  *  of  perjuiy,  or  ofilenses  against 
tlie  person.'  Tlie  court  of  common  ]i»leas  lately  held,  that 
a  corporation  might  be  siunl  in  trespass  ;  [Maund  v.  Mon- 
mouthsliire  Canal  Co.,  4  M.  &  Gr.  4o2  ;)  but  nobody  has 
sought  to  fix  them  with  acts  of  immorality.  These  plainly 
<lerive  their  character  from  the  corrupted  mind  of  the  per- 
son commitLing  them,  and  are  violations  of  the  social  du- 
ties t]}at  belong  to  men  and  subjeet.s.  A  corporation, 
which,  as  snch,  has  no  such  duties,  cannot  be  guilty  in 
these  cases ;  but  they  may  be  guilty,  as  a  body  corporate, 
of  comnuiruling  acts  to  be  done  to  the  nuisance  of  the 
conmiiuiity  at  laige."  So,  in  commonnraltJt  v.  Proprietors 
of  Ne/c  Bedford  Bridge,  (2  Gray,  ^34-3,)  it  was  said:  "  Cor- 
porations cannot  be  indicted  for  otlenses  which  derive 
their  criminality  from  evil  intention,  or  which  consist  in  a 
violation  of  those  social  duties  which  belong  to  men  and 
subjects." — See,  also,  1  Leading  Cr.  Cases,  p.  141. 
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The  distinction  seems  to  be  between  acts  injurious  in 
their  effects,  and  for  which  the  actor  is  liable  without  re- 
gard to  the  motive  which  prompted  them,  and  conduct  the 
character  of  which  depends  upon  the  motive,  and  which, 
apart  from  such  motive,  cannot  be  made  the  ground  of  a 
legal  responsibility.  If  this  distinction  is  well  taken,  it 
would  follow,  that  since  a  corporation,  as  such,  is  incapa- 
ble of  malice,  it  is  not  liable  to  be  sued  for  a  malicious 
prosecution. — See  ChiJds  v.  Ban!:,  27  Missouri,  213;  Ste- 
vens v^  Midland  Cmmties  Co.,  26  Eng.  L.  &  Eq.  410  ;  Mc- 
CleUan  ix  Cumherland  BanJc,  24  Maine,  §66  ;  State  v.  Great 
Worl'S  M.  Co.,  20  Maine,  41.  And  such  appears  to  us  to 
be  the  better  opinion,  although  we  are  aware  that  there  are 
authorities  which  seem  to  sustain  the  idea,  that  an  action 
for  a  malicious  prosecution  may  be  raaintai^ied  against  a 
corporation. — See  Geodcnow  v. East  IladdaniBank,  22  Conn. 
530;  P.  W.  &  B.  B.B.  Co.  v.  Qnighy,  21  How.  (U.  S.) ; 
Kaiional  Exclmnfje  Co.  v.  Brew,  32  Eng.  L.  &  Eq.  1. 

[2.-3.]  It  results  from  what  we  have  said,  that  the  de- 
murrers to  the  1st  and  2d  counts  were  properly  sustained. 
But  the  3d  count  is  not  a  count  in  case  for  malicious 
prosecution,  but  a  coimt  in  trespass  for  f  Jse  imprisonment, 
[Slicppard  V.  Furniss,  19  Ala.  7G0 ;  BagsdaJc  v.  Boicles, 
16  Ala.  G2  ;  Code,  p.  554,)  which,  as  we  have  seen,  will  lie 
against  a  corporation.  ]N'o  sufficient  objection  to  this  count 
is  stated  in  the  demurrer  to  it ;  nor  was  the  misjoinder  of 
counts  assigned  as  one  of  the  grounds  of  the  demurrer  to 
the  entire  complai^it.  The  demurrer  to  the  3d  cv)unt,  and 
the  denmrrer  to  the  entire  compkiint,  should,  therefore, 
have  been  overruled. 

Judoincnt  reversed,  and  cause  remanded. 
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BONDURANT  vs.  SIBLEY'S  HEIRS. 

|;bii.i.  IX  i;<iUiTY  by  judgment  DEivrou  iok  p.edkmi'Tion  ofiaxus.J 

1.  Who  are  jwrfxcs  defcndmni. — A  person  against  wliora  process  is 
prayed,  and  who  the  bill  i»rays  may  be  rtMiuiied  to  answer,  is  thereby 
made  a  party  defendant,  not\vitlistaii<lin.i;  the  ^\'aIlt  of  appropriate 
allegations  plio\\ing  his  interest  in  the  litigation. 

2.  Amauled  hill;  fling  ivilkont  have,  and  waiver  of  irreguJarifi/. — An 
amended  bill,  or  matter  of  amendment  bronght  forward  in  a  bill  of 
revivor,  will  be  stricken  ojit  on  motion,  if  filed  without  leave  pre- 
viously obtained ;  but,  if  no  such  motion  is  made,  and  answers  are 
afterwards  titled,  treating  the  amendment  a.s  properly  made,  and  it  is 
recognized  and  ac(juieseed  in,  both  by  tlie  iiarties  and  by  the  chancel- 
lor, tile  appellate  court  will  consider  the  irreguluritj-  as  waived. 

3.  Appointment  of  tjnardian  ad  litem  fiyr  infant  d(ff,udant. — The  appoint- 
ment of  a  guardian  ad  litem  for  an  infant,  who  is  not  at  the  time  a 
party  to  the  suit,  is  a  nullity  ;  but,. after  the  infant  has  been  made  a 
X)arty,  the  appointment  of  a  guardian  ad  litem  for  him,  even  if  made 
without  !iny  previous  service  of  process,  and  otherwise  irregular,  is 
voidable  merely,  and  not  absolutelj'  void;  yet  such  irregxilar  appoint- 
ment, although  it  will  Avork  a  reversal  on  error  of  a  decree  against 
the  infjuit,  and  may  be  vacated  by  the  chancellor  on  motion,  is  valid 
nntil  reversed  or  set  aside :  and  the  subsequent  appointment  of 
another  guardian,  while  tlie  former  is  uiu-evoked.  is  void. 

4..  Scrrifc  of  proeens  on  infant. — Eersoiial  service  of  process  on  an  infant, 
who  is  under  fourteen  years  of  age, is  irregular. 

5.  IMsmi-'iml  of  hill  for  want  of  prosccntion. — "WHierc  the  complainant 
refuses,  after  his  bill  has  been  pending  for  several  years,  to  pursue  the 
course  suggested  liy  the  chancellor,  and  which  is  the  only  proper 
course,  to  bi  ing  in  a  party,   who,  though    made  a  dt'fendfint,  has  not 

been  brought  before  the  court,  the  bill  may  be  dismissed,  on  motion, 
for  want  of  prosecution  :  and  the  complainant  cannot  excuse  his  neg- 
ligence in  failing  to  proceed  against  the  absent  defendant,  on  the 
ground  that  he  Mas  not  a  necessary  party  to  the  bill.  'Where  the 
compliiinants  are  infants,  suing  by  their  next  fiiend,  the  more  usual, 
and,  ordinarily,  the  proper  practice,  is  to  remove  the  next  friend  ;  yet, 
if  the  chancellor,  in  tlio  exercise  of  his  discretion,  dismisses  the  bill, 
the  appi'IIate  court  will  iir(\SHme  that  lus  did  so  1)ecause  tlie  interests 
of  tin.'  infants  did  not  require  a  further  prosecution  of  the  suit. 

6.  JJ7(0  are  uicessarii  parties  to  hill  for  redemption. — The  heirs-at-law  of  the 
deceased  jmreha.ser  of  lauds  stdd  under  execution,  he  having  died  in- 
testate, arc  necc.s.sary  parties  to  a  bill  for  redemption  liled  by  t  he 
judgment  debtor. 

Appeal  from  the  Chancery  Gomt  of  Perry. 
Heart!  before  the  Hon.  James  B.  Claijk. 


-56G  ^ ALABAMA, 

Boiidnraut  v.  Sibley's  Heirs. 

TiiK  oiiiriiial  bill  in  this  case  was  filed,  on  the  ^Oth 
March,  1S4S,  by  Joseph  H.  Bondurant,  against  the  per- 
sonal representative  and  lieirs-at-la\v  of  Charles  iSibley,  de- 
ceased ;  and  sought  to  redeem  ccitain"  bnds,  wljich  had 
been  sold  under  execution  against  said  Bontlurant,  and 
which  were  purciiased  at  the  sale  l)y  said  Sibley.  ^Mary 
Perkins,  the  wife  of  A.  N.  Perkins,  was  alleged  to  be  one 
of  the  cliildren  and  heirs-at-law  of  said  Sibley ;  and  the 
bill  prayed  that  she  and  her  husband  might  be  made  de- 
fendants, that  s«]jpo&na3  might  issue  to  them,  and  t\n\t  they 
might  l)e  required  to  answer.  On  tiie  22d  May,  ISIS,  after 
the  admini^ti■ator  had  answered  tlie  bill,  and  after  said  A. 
K.  PeikiixS  had  also  filed  an  answer,  in  which  he  alleged 
that  his  wife,  Mary  Peikins",  died  on  or  about  the  20th 
February,  ISiS,  the  r£gister  granted  leave  to  the  complain- 
ant to  amend  ids  bill,  by  inserting  at  the  pro}H.'r  place  the 

following  words  :  "That  on    tlie  day  of  Februaiy, 

J  5-48,  the  said  Mary  Perkins  died,  leaving  an  infunr,  with- 
out a  name,  about  four  months  old,  sui'vivin'i'."'  On  the 
2]st  June,  1S4:S,  on  motion  of  the  comiulainanr,  the  chan- 
cellor made  an  oider,  appointing  the  master  "to  act  as  the 
guardian  ad  Jitcru  for  the  infant  defendant  Ufentionrd  in  the 
amended  bill."  At  the  Junetenn,  lS-30,  the  complainant's 
death  was  suggested,  and  leave  was  granted  to  ri'vive  the 
giiit  in  the  names  of  liis  heirs-at-lavr  ,  a-nd  a  bill  of  revivor 
v\"as  aecoi'dingly  filed,  on  tlie  14th  Febniaiy,  ISoI,  in  Wic 
namc'S  of,  his  childi'en  ;is  heirs-at-law,  idl  of  them  jteing  in- 
fants, and  suing  by  their  next  fi-iend.  Tiie  1)111  of  revivor 
recited  the  leave  lo  amend  The  oriiiinal  bill,  and  alleired, 
"that  the  said  bill  was  accordingly  amended  as  therein 
shown;  that  by  The  said  amendment  of  said  bill  it  was 
show  n  that  ^laiy  Perkins  died  rxi  ilic (\\\\  of  Febru- 
aiy, I'^l^,  leaving  an  infant,  onl}'  four  mouths  old,  sur- 
vivimr  Ihm-,  and  that  said  infant  is  nauMMl  Cliarles  IS.  Per- 
kins." Pin-  l>ill  ot'  revivor  stait-d,  also,  that  no  niiardian 
fid  liiriH  jiad  been  apjxtinted  fu-  said  infjint,  although  he 
was  made  a  party  id  the  l)ill  by  the  amendment  ;  claimed 
the  riglit  to  revi\e  th(j  suit  against  tl>e  defen(iants,   namj-ng 
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Cliarlos  8.  rerkins  as  one  of  them;  and  prayed  tliat'lie 
nii^lit  be  required  to  answer  both  the  oriijinal  bill  and  the 
bill  of  revivor,  and  that  subpoenas  rniiilit  issue  to  him  amd 
the  otlier  deiendants.  But,  notwithstanding  the  leave  to 
amend  the  original  bill,  and  the  recitals  of  the  bill  of  re- 
vivor that  the  bill  hud  been  aecordinuly  amended,  the 
amendment  was  not  in  fact  made,  cither  by  interlineation, 
or  on  a  separate  sheet  of  paper. 

A  subpfjt'na  was  issued  on  the  bill  of  rfj\-ivor,  directed  to 
Charles  8.-  .Perkins  with  the  other  defendants,  and  was  re- 
turned by  the  sherilf,  on  the  :iOth  Mai-ch,  lS-31,  "e.vB- 
cuted  ;"  and  answers  were  afterwards  iile<l  by  the  several 
adidt  defendants.  At  the  June  term,  18-31,  on  motion  of 
complainants'  solicitor,  the  chancellor  appointed  A.  N. 
Perkins  as  the  guardian  ad  I'deut  of  Charles  8.  Pei-kins-; 
the  order  reciting  that  the  infant  "is  under  the  age  of  four- 
teen years,  and  that  service  as  to  him  has  been  perfected 
by  the  sei'vic(;  of  subptt'na  on  him;"  and  aji  ant-;vv-er  was 
fded  for  the  infant,  by  said  A.  X.  Perkins,  on  the  next  <lay. 
At  the  November  term,  IS-32,  the  cause  was  argued  before 
the  chancellor,  on  the  demurrers  incor[K)rated  in  the  an- 
s-wers  of  the  several  defendants  ;  and,  in  his  opinion  over- 
ruling tiie  demui'rers,  the  chancclkn-  noticed  tlie  fact  thai; 
the  original  bill  <lid  }iot  setjn  to  have  been  amended,  in  ac- 
coi'dance  with  the  lcai/e  granted  lor  that  piu'pose,  and  sug- 
gested that  it  njight  be  '*  well  to  consider  wlietlier  th(3  bill 
has  bi'en  ever  so  amended  as  to  bring  in  the. infant  defend- 
ant." At  the  November  term,  J  So->,  the  cause  was  sub- 
mitted  to  the  chancelloi',  on  pleadings  and  proof,  W.v  final 
decree  ;  and  it  was  insistc-d  before  him.  by  the  counsel  for 
defendants,  iliat  Charles  8.  Perkins  had  not  boeti  brought 
before  the  court,  1'he  cliajicellor  ovenuled  that  point,  and 
iield  that  the  infant  was  properly  I'cpresented  by  his  father, 
A.N.  Perkins;  but  he  dismissed  tjie  bill,  on  the  ground 
that  it  did  not  contain  a  sufliciefit  allegation  of  the  delivery 
of  possession  without  suit.  At  the  January  term,  1^-57, 
Qw  appeal  to  this  court,  tlie  x,hancellor's  decree  Vx-as  re- 
versed, and  the  cause  reuianded  ;  this  court  declining  to 
decide  on.  tlie  merits  of  the  case. — See  29  Ala.  -370. 
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On  the  16th  June,  1S57,  a  subpoena  was  issued  to. 
Charles  S.  Perkins,  which  was  returned  by  the  sheriff,  "ex-, 
ecuted  by  handing  copy  of  the  within  to  A.  X.  Perkins, 
his  father,  for  the  said  Charles  S.  Perkins."  At  rules  be- 
fore the  register,  on  the  16tli  November,  18-57,  on  motion 
of  the  complainants,  J.  H.  Harrison  was  appointed  guar- 
dian ad  litem  for  said  Charles  S.  I*erkins  ;  and,  on  the  same 
day,  said  Harrison  filed  his  consent  in  writing  to  act  as  such 
guardian,  and  fil^d  an  answer  for  the  infant.  At  the  De- 
cember term,  15-57,  the  complainants.asked  leave  to  nmend 
the  original  bill,  in  accordance  witli  the  amendment  al- 
lowed by  the  register,  as  above  stated,  in  May,  18  18  ;  and 
also  to  amend  that  amendment,  by  striking  out  the  words 
"without  a  r.ame,'*  and  inserting  in  lieu  thereof  the  words 
"named  Charles  S.  Perkins;"  and,  at  the  same  time,  the 
adult  defendants  moved  to  dismiss  the  bill  for  want  of  pros- 
ecution. The  chancellor  overruled  tlie  defendants'  motion, 
and  granted  the  complainants'  motiori:;  and  the  original 
bill  was  accordingly  amended  by  interlineation.  At  the 
same  time,  the  ciiancellor  miide  an  order,  ex  mcro  wofn, 
viicatin2  and  setting  aside  the  last  subpcena  which  had  been 
issued  to  Charles  S.  Perkins,  together  with  the  appoint- 
ment of  Harrison  as  his  guardian  ad  litem,  and  the  answer 
filed  by  said  Harrison  as  such  guardian.  At  the  December 
term,  1S-5S,  the  cause  was  again  submitted  to  the  chancel- 
lor, on  pleadings  and  j)roof,  for  final  decree  j  and  the  de- 
fendants again  insisted  that  Charles  kS.  Perkins  was  not 
properly  before  the  court,  a.ul  moved  to  dismiss  tlie  bill  for 
want  of  })rosecution.  The  chancellor  refu<t;d  to  dismiss 
the  bill,  but  held  that  the  infant. had  not  been  brought  be- 
fore tiie  court  in  a  proper  manner,  inasmuch  as  the  service 
of"  the  iirst  subpa.'iia  on  iiim,  and  the  a})pointment  of  A. 
N{.  Perkins  as  his  guardian  ad  I/'tcm,  were  l>oth  irn^gular  and 
erroneous;  and  Ik;  thcrffore  placed  the  cans*' back  on  tiio 
docket,  in  order  that  proper  pioceedings  miglit  be  had  to 
vacate  that  ajtpointmcnt,  and  to  set  aside  all  the  subse- 
quent orders  based  upon  it.  At  the  June  term,  J  >59,  or. 
Xi^otiou  of  the   complaiuants'  solicitor,   the  charicellor  se"^, 
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aside  the  appointment  of  A.  K.  Perkins  as  the  guardian  ad 
litem  of  Charles  S.  Perkins,  and  all  the  proceedings  which 
had  been  had  thereon,  at  the  costs  of  the  complainants' 
next  friend  ;  bnt^  on  the  next  day,  on  motion  of  the  same 
solicitor,  this  order  was  set  avside,  and  the  former  ordei's  va- 
cated by  it  were  reinstated;  the  last  order  of  the  court  re- 
citing, that  said  solicitor  moved  to  set  aside  the  order  of 
the  previous  day  '*  because  the  complainants' next  friend 
was  dissatisfied  \v.ith  him  for  having  ma(^  the  motion  to 
vacate  said  appointment,"  &c.  At  the  same  time,  the 
complamants'  solicitor  moved  to  set  aside  the  order  va- 
cating the  appointment  of  Harrison  as  the  guardian  ad  litem 
of  Charles  S.  Perkins,  and  the  adult  defendants  again  moved 
to  dismiss  the  bill  for  want  of  prosecution.  The  chancel- 
lor refused  to  grant  the  order  asked  by  the  complainants, 
and  dismissed  the  bill,  on  defendants'  motion,  for  want  of 
prosecution. 

The  decretal  order  made  at  the  December  term,  lSo7, 
setting  aside  the  second  subpa^na  to  Charles  S.  Perkins, 
the  appointment  of  Harrison  as  his  guardian  ad  litem,  and 
the  answer  filed  by  said  Harrison  ;  the  decretal  order  set- 
ting aside  the  appointment  of  A.  N.  Perkins  as  guardian  ad 
litem;  the  refusal  to  set  aside  the  order  vacating  the  ap- 
pointment of  Harrison,  and  the  final  decree  dismissing  the 
bill,  are  now  assigned  as  error. 

GoLDTiiWAiTE,  RiCE  &  Semple,  for  thc  appellants. 
1.  Charles  S.  Perkins  was.  properly  brought  before  the 
com-t,  and  Harrison  was  regularly  appointed  his  guardian, 
ad  litem  ;  and  the  chancellor  had  no  povcer,  at  a  subsequent 
term,  to  vacate  his  appointm.ent,  and  suppress  the  answer 
filed  by  him. — Anslry  v.  Robinson,  IG  A]n.  lO-i;  State 
Bank  V.  Johnson,  9  Ala.  :JG7  ;  G  Paige,  371  ;  2  x\.  K.  :\rar= 
342,  IGS  ;  14  Peters,  1  oG  ;    1  Dan.  Ch.  Pr.  21S. 

2.  As  the  complainants  were  inlants,  they  ought  not  tc. 
be  held  responsible  for  the  negligence  or  misconduct  of 
their  next  friend.  Instead  of  di.<missing  the  bill,  the  clian-- 
C^ellor  ought  to  have  removed  the  next  friend,  and  appointed. 
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another  person  in  his  stead  ;  or^  at  least,  to  have  rel'ened 
it  to  the  register  to  inquire  what  course  the  interests  of  the 
infants  required. — Snudhvood  v.  -Huttcr,  8  Eng,  L.  &  Eq. 
SIO  ;  Xahlcrc.  UauUns,  2  Myl.  ^:  K,  243. 

3.  Sibley's  heirs  were  not  necessary  .^^arties  to  the  suit, 
their  interests  being  fully  represented  by  the  administra- 
tor.— Ciistleherry  r.  Fierce,  5  Stew.  &  P.  IcO;  -5  Dana, 
2S-5. 

4.  Even  if  v^he  heirs  were  necessary  parties,  and  there 
was  a  failure  to  perfect  service  on  one  of  tlieni,  whose  in- 
terest is  duiined  and  separable,  the  complainants  were  en- 
titled to  a- decree  against  the  other  defendants,  to  the  extent 
of  their  interest  in  the  lands. 

I.  "W.  Gaeeott,  c&nircu — The  complainants'  bill  was 
pending  in  the  court  for  twelve  years,  and  yet  Charles  S. 
Perkins  was  never  bi'ought  before  the  court.  This  omis- 
sion was  repeatedly  pointed  out  by  the  defen.lauts,  and 
was  matle  the  ground  of  several  motions  to  dismiss;  and 
the  complainants'  attention  was  directed  to  it  by  sugues- 
tions  from  tiie  chancellor  at  dillerent  tinges.  Yet.. instead 
of  taking  the  proper  steps  to  remedy  this  delect,  the  com- 
plainants' n<i\t  friend  obstinately  refused  to  act  on  the  sug- 
gestion of  the  chancellor.  The  2>th  rule  of  chancery 
practice,  re((uiriiig  that  a  bill  shall  be  disiiitssed,  jf  the 
complainant  does  not  take  proper  steps  to  bring  in  the 
defendant  b>elbre  the  second  term  after  the  filing  of  the  bill, 
is  perem[)tory  ;  ])ut.  if  it  be  only  nialter  of  discretion  witii 
the  chane.fUor,  his  deeision  is  not  onlv  amply  justified  by 
i\iii  facts,  but  ca;inot  be  revised  by  this  court  on  ajipeal. 

A.  J.  AVALKEIL,  C  J.— [f-L>.]  Th.^  infant  defendant 
mentioju'il  in  the  amended  bill,  was  not  a  party  to  the  suit 
at  the  time  tiie  master  was  appointed  to  act  as  guardian  ad 
Uk'')t  for  liim.  The  f>ill  oi'  revivor,  however,  made  Charles 
S.  Perkins  a  [»ai-iy  dfh'ndaut.  The -want  of  appropriate 
allegaiions,  showing  his  interest  in  theJitigation,  doeS'  not 
2>revent  Uiuifroui  becomijjg  a  party  )>y  virtue  of  the  pr^'ycr 
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that  111!  sliould  uiiswar,  and  the  prayer  fur  ])rocbSS  against 
liini. —  Walhcr  v.  Banh  of  Mobile,  (J  Ala.  4-'>2  ;  Lucas  v. 
BanJc  of  Darien,  2  Steu'.  :2S0.  Thus  far,  tlio  bill  of  re- 
vivor was  a  bill  of  aniendtnent ;  and  the  amendment  thus 
brought  forward,  having  bee«  made  without  leave  previ- 
ously obtained,  would  have  Ireen  sti'ieken  out  on  inotion« 
1  IJan.  Ch.  I'r.  4G8.  l^ut  no  such  motion  was  made.  An- 
swers were  filed  by  the  defendants,  treating  the  amend- 
ment as  pro|)erly  made;  and  there  was  afterwards  a  long 
acquiescence  in,  and  recognition  of  the  amendment,  both 
by  tlie  the  parti(!S,and  by  the  court.  U-iider  these  circum- 
stances, we  do  not  think  that  the  amending  feature  of  the 
])ill  of  revivor,  as  it  is  denominated,  ought  to  be  regarded 
as  uot  belonging  to  the  record,  notwithstanding  it  may  not 
liave  b(!en  made  pursuant  to  a  previous  order. — Furwcrs" 
Loandl-  Trust  Cuiupan?/  v.  Ileid,  ^^  Edw.  Ch.  414. 

[o-4.]  Astlic  infant  defendant  mentioned  in  the  amend- 
ed bill  was  not  a  party  to  the  suit  at  tlie  tinu!  the  ujaster 
was  ap[)ointed  to  act  as  guardian  ad  IHeni  for  him,  that  ap- 
pointment was  a  nullity  ;  and  it  seems  to  have  been  so 
treated  by  the  cliarjcellor.  But,  as  Chailes  S.  Perkins  was 
made  a  Jtart}'  by  the  bill  of  revivoi",  the  chancellor  then 
Lad  jurisdjctiou  to  appoint  a  guardian  ad  lilcni  for  him; 
and  the  a[)pointment,  even  if  made  without  any  previous 
service,  and  otller^^■ise  irregular,  would  not  be  void,  but 
voidable  merely. — Vrcston  >:.  Danii,  2-3  Ala.  507.  The  ap- 
pointnumt  of  A.  X.  Perkins,  at  the  June  term,  1S->1,  as  the 
guardian  ad  Jiicin  of  Charles  S.  Perkins,  no  matter  bow 
irregidar  it  may  have  been,  was  not  void  ;  because  the 
infant  was  a  party  to  the  suit  when  it  v/as  niade.  It 
was,  however,  ii'regular  ;  and  this  court  would,  on  account 
of  tlie  irregularity,  have  revei'sed  a  decree  against  the  in- 
fant. The  irregularity  consistt^d  alone  in  the  fact,  v.  hicb. 
is  shown  both  by  the  return  on  the  subpu.nia  and  by  the 
order  making  tlje  appointment,'  that  the  subptiMia  was 
served  on  the  infimt  personally,  who  was  at  that  time  only 
three  or  four  years  of  age. — 2Uth  Kule  of  Chancery  Prac- 
tice, j24  Ala.  V  ;  Clark  v.  Gilmer,  2S  Ala.  2G-3  ;  >':iaiukrs  v. 
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Godley,  23  Ala.  473  ;  Hodges  i\  Wise,  16  Ala.  509  ;  Walker 
v..  Bank  of  Mohile,  6  Ala.  452.  The  chancellor  had,  un- 
questionably, the  power  to  vacate  this  irregular  interlocu- 
tory order  ;  and  it  would  hare  been  his  plain  duty  to  do 
so,  on  the  motion  of  tiie  complainants. — 3  Dan.  Ch.  Pr. 
1616,  1S07  ;   Wcdker  v.  Bank  of  Mohde,  6  Ala.. 452. 

The  register's  ap|;)ointment  of  Hawison,  as  the  guardian 
ad  litem  of  Charles  S.  Perkins,  was  clearly  improper  ;  be- 
cause there  was  then  an  existing  appointment,  which  waa. 
valid  until  set  aside.  Harrison's  appointment  was  strictly 
analogous  to  the  appointment  of  a  second  administrator 
without  revoking  the  appointment  of  the  first..  As  the 
second  appointment  of  an  administrator  M'ould  be  void,  so 
also  is  the  second  appointment  of  a  guardian  ad  litem  in 
this  case.  If  it  were  not  so,  tliere  V'^':ould  be  two  separate 
and  distinct  guardianships  at  the  same  tim.e.  As  Harri- 
son's ajipointment  was  void,  the  order  of  the  chancellor 
setting  it  aside  was  correct. 

[5-6.]  The  order  setting  aside  the  appointment  of  A. 
X.  Perkins,  as  the  guardian  ^?(/  litem  o^  Charles  S.  Perkins, 
was  vacated  on  motion  of  the  complainants'  solicitor;  and 
the  solicitor  seems  fi-om  the  record  to  have  made  the  mo- 
tion, because  his  client  was  dissatisfied  with  him  lor  ob- 
taining the  vacatiori  of  the  appointment.  The  appellants 
cannot  complain  of  the  action  of  the  chancellor  in  thus 
setting  aside  the  order  vacating  the  appointment  of  Per- 
kins, although  it  may  have  been  improper,  because  it  was 
made  at  their  instance.  It  would  have  been  im})roper  for 
the  chancellor- to  grant  the  complainants'  motion  to  set 
aside  iIk;  order  vacating  the  appointment  of  Harrison.. 
The  order  setting  aside  the  appointment  of  Perkins,  which 
the  coi)H)]ainants  would  not  piirmit  to  remain  when  it  had 
been  njade,  and  would  not  ask  v.'hen  it  was  suggested  b}' 
the  chancellor,  was  the  only  possible  means  by  which  the 
infant  could  be  repi'cscnted  in  court  in  a  regular  manner.. 
The  complainants  refused,  not  oidy  to  do  what  \^'as  neces- 
sary to  pi'epai-e  the  (;ause  lor  a  heai'ing,  but  to  permit  the 
ijecessaiy  order  to  remain  when  it  had  l)een  made.     There 
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"was,  therefore,  a  refusal  on  their  part  to  prosecute 'the  suit 
in  a  regular  and  legal  manner ;  and  we  think  the  chancellor 
had  authority  to  dismiss  it  for  want  of  prosecution,  as  he 
did,  on  the  defendants'  motion.  Instead  of  dismissing  the 
bill,  he  undoubtedly  might  have  removed  the  next  friend  of 
the  infant  complaijiants ■;  and  that  would  have  been  the 
more  usual,  and,  ordinarily,  the  proper  course.  It  is,  hovv'- 
cver,  a  matter  as  to  which  the  chancellor  must,  we  think, 
be  allowed  some  latitude  of  discretion.  We  cannot  pre- 
sume that  he  acted  in  disregard  of  the  interests  of  the  in- 
fant complainants.  On  the  contrary,  we  think  it  fair  to 
presume  that  he  adopted  the  course  that  he  did,  only  upon 
a  reasonable  conviction  that  the  interests  of  the  infants  did 
not  require  a  further  prosecution  of  the  suit.  It  is  argued, 
liowever,  for  the  appellants,  that  Sibley's  heirs  were  not 
necessary  parties  to  the  suit.  But,  if  it  were  conceded  that 
they  were  only  proper,  and  not  necessary  parties  ;  it  would 
be  the  duty  of  the  comj)lainants  nevertheless,  having 
made  them  parties  to  the  bill,  either  to  amend  the  bill,  and 
omit  them  from  it,  or  to  proceed  with  proper  diligence  to 
bring  them  before  the  court.  The  heirs,  however,  were 
clearly  indispensable  parties  ;  for  the  object  of  the  bill  was 
-to  divest  them  of  a  legal  title  which  had  descended  to 
them. — Batre  v.  Aiae,  5  Ala.  173  ;  Envin  v.  Ferguson^ 
5  Ala.  15S;  Kennedy  v.  Kennedy, ''Z  Ala.  573;  Jennings 
■v.JenJcms,  9  Ala.  28G  ;  1  Dan.  Ch.  PI.  2-il,  266. 
The  decree  of  the  chancellor  is  affirmed. 


iMcCOLLUM  vs.  PREWITT-. 

'[un.I,  IX  EXiClTY  ton  tNJUNCTIOX  OF  JUDGMF.S't  AT  LAW.^ 

1.  "Equihihle  relief  againftt  judgmrnt  at  Jaw,  on  ground  Of  discorerif. — Affor 
the  rendition  of  a  .judgment  at  law  against  a  party,  lie  cannot  main- 
tain a  l)ill  in  equity  for  a  discovery  as  to  matters  of  puioly  legal 
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c;>gnizaiu:e,  without  showing  a  .siitiieieiit  ext-nscfor  lii.s  lailnii  to  tako 
t!ie  proper  steps  to  obtain  the  discovery,  eitlier  by  bill  in  equity,  or 
by  iiiterroj^atories  under  the  statute,  v.hile  the  action  at  Ll^v  \\  as 
ricTidii.'p. 

2.  oflwte,  on  >jrouu(l  of  tifttiri/i—Vsnry  in  tlie  note  on  \v5iicii  a  juduiaeiit  at 
]aw  is  fonndid,  constitutes  no  ground  Ibr  erinitaljle  jelief  aj^aiust  tho 
jiid;^!iient,  unless  a  siiiiicieut  ex<:use  is  shown  for  the  I'ailure  to  make 
the  deien>e  at  law. 

3.  Sdirif,  on  account  of  furprh'', wx-uUni,  mia'ake,  or  frnnd. — A  party  avIio 
bCL-ks  Cipiitable  relief  against  a  judgment  at  law,  on  grounds  which 
were  uAaiiable  as  a  defense  at  law:  and  who  r^iniply  shows  tliat  ho 
}iad  a  valid  defense  tvi-the  action;  and  a  snfiicient  exer.se  for  liis  fail- 
*iro  T(vbe  present  at  the  tria.1  term,  at  which  the  jmlgnient  was  ren- 
dered ;  1)Ut  fails  to  show  that  he  liad  employed  counsel,  or  summimed 
'witnesses,  or  taken  any  other  steps  to  defend  the  action,  although  it 
was  p'-nding  more  than  >is.  n;onth.-+ before  tlia  judgment  was  reri- 
deled, — does  not  relieve  himself  from  the  imput-atiou  of  negligence, 
find,  consiMniently,  is  not  entillt-d  To  relief. 

4.  S'aih",  On  i^vi-oiuil  of  IrrC'inlar  a^h-maii':c  on  cfrfijicatc. — The  :itHrinancc 
of  a  judgment  Tiy  the  .suiueme  court,  on  certi!icate.-;il  iJn;  term  next' 
jirccetling  tliat  to  ^.■llich  the  ap}ieal  is  tal-ieu,  ?iiuy  be  corrected  on  mo.- 
tion.  and,  conse  jui-ntly,  furnislies  no  giound  iVa-  eiriiira'jh.j  relief 
against  the  judgment. 

Appeal  from  the  ClKiiiccry  Cinnt  of  Fayette. 
Heard  before  the  Hon.  Ja.me.^  \L  ^Jlark. 

The  bill  in  this  case  ^va.s  f>le(],  on  the  30th  September, 
1559,  by  Jaines  K.  McCoUum,  against  Johii  W.  Prewitt  ; 
and  sought  to  enjoin  a  jndgnjent  at  law,  which  said  Pivwitt 
had  recovered  against  said  ^IcColhini  and  olliei's.  The  ac- 
tion at  law,  in  which  said  judgment  was  rendered,  was 
connnenced  on  the  iJUth  September,  lSo>',  and  was  founded 
on  a  pi^omissory  note  foi'  SiO-30,  e.xt'cuted  l)y  said  ]Mc(.'ol- 
lunt  ami  others,  dated  the  blh  July,  1"^-3G,  and  payable  si.x 
inonth.s  after  date  ;  and  the  judgment  was  rendi-red,  on  the 
ver;iict  of  a  jury,  on  the  19th  April,  lS-')9.  Tiie  consider- 
ation of  said  note,  according  to  tiie  allegations  of  tiie  bill, 
was  iiilOO  loaned  by  said  Prewitt  to  said  McCollum,  and  an 
open  account,  for  about  ?  I  00,  which  ]\rcColluni's  son  had 
contr.icted  with  Prewitt ;  the  r  'sidno  consisting  of  usurious 
interest  on  tlie  motiev  loaned.  Jn  addition  to  tiu;  charo-e  <jf 
usury,  the  complainant  alleged,  that  he  had  delivered  to 
he  defendant,  befoie  the  rendition  oi  said  judgment,  ware- 
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house  receipts  for  sixteen  bales  of  cotton,  "  upon  the  special 
trust  and  conlidence  that  he  (said  defendant)  would  taivC 
control  of  said  cotton,  dispose  of  the  same,  and  a}>p}y  tlie 
proceeds  to  the  discliarge  of  said  del)t ;"  that  tlu?  defend- 
iint  sold  the  cotton,  but  failed  to  give  the  complainant, 
credit  on  the  note  for  the  amount  of  the  proceeds  of  sale, 
aD<i  refused  to  inform  him  of  the  amount  lealized  by  the 
sale  ;  and  tliat  the  com[)luinant  knew  no  person,  (,'xcept 
the  defendan;,:by  whom  he  could  prove  the  trust  on  which 
tlie  detendant  received  t-he  cotton,  and  the  price  for  wiiTch 
it  was  sold.  In  excuse  of  his  failure  to  a^tpear  and  defend 
the  action  at  law,  the  complainant  alleged,  that  his  resi- 
dence was  twelve  miles' from  the  court-house  ;  that  his  wife- 
was  dangeiously  ill  during  the  entire  term  of  the  court  at 
which  ^he  judgment  was  rendered,  and  re(pnred  his  con- 
stani:  'a-t^^'udance ;  that  he  sent  an  agent  to  the  court,  to 
make  his-excuse  for  non-attendance,  and  to  ask  a  continu- 
ance of  the  cause  ;  that  said  agent  informed  him,  on  his 
return,  that  the  cause  had  been  passed  by  the  court,  in  or- 
der tliat  he  nnght  Imve  an  opportunity  to  submit  an  affi- 
davit, stating  the  cause  of  his  abs'ence  and  the  grounds  of 
liis  defense,  and  tliat  the  cause  would  be  continued,  or  at 
least  so  much  of  it  ns  he  proposed  to  litigate,  on  tJie  re- 
cej>tion  of  his  atHdavit  ;  that  he  accordingly  made  an  affi- 
davit before  n  justice  of  tlic  peace,  stating  tlicrein  the 
grounds  of  his  defense  and  the  cause  of  his  personal  ab- 
sence, and  forwarded  it  to  the  court ;  and  that  he  did  not 
learn,  until  after  the  adjournment  of  the  court,  tliat  his 
application  for  a  continuance  had  been  disregarded,  and  i\ 
judgment  rendered  against  him  for  the  full  amount  of  the 
note  and  interest  thereon.  The  ccnnplainant  further  al- 
leged, that,  on  or  about  the  1st  July,  ISoi),  he  sued  out  an 
appeal  from  said  judgment,  returnable  to  the  next  January 
tenn  of  this  court,  and  gave  bond,  with  sureties,  to  super- 
sede siiid  judgment ;  and  that  on  or  about  the  14th  July, 
1S59,  the  defendant  procured  an  affirmance  of  said  judg- 
ment in  this  court,  on  certificate,  "  by  improperly  repre- 
senting, through  his  attorney,  that  said   appeal  was  taken 
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to  the  Julie  term,  1559,  of  said  court,  and  suppressing  the 
fact  that  it  was  taken  to  the  January  term,  1860."  Tho 
prayer  of  the  bill  was  for  an  injunction  of  the  judgment,  a 
discovery  as  to  the  proceeds  of  the  cotton,  an  account,  and 
general  relief.  The  chancellor  dismissed  the  bill,  on  mo- 
tion, for  want  of  equity  ;  and  his  decree  is  now  assigned 
as  error. 

W.  P.  Chilton,  with  Thos.  M.  Peters,  for  appellant. 
E.  W.  Peck,  with  E.  A.  Powell,  contra. 

STOXE,  J. — The  first  point  relied  on  in  support  of  the 
equity  of  the  present  bill  is,  that,  it  can  be  sustained  as  a 
bill  for  discovery.  It  has  long  been  settled  in  this  State, 
•that  a  party  who  is  sued  at  law,  and  suffers  judi.rineRt  to 
go  against  him,  cannot  afterwards  maintain  a  bill  for  dis- 
covery of  matters  of  purely  legal  defense  to  the  action  at 
law,  unless  he  sfeows  sufficient  excuse  for  not  defending 
at  law,  and  bring's  himself  within  the  rule  which,  in  cer- 
tain cases,  allows  a  party,  after  trial  at  law,  to  have  a  re- 
trial in  equity. — See  Poivell  v.  Stewart,  17  Ala.  710;  1  Reav. 
Dig.  284,  §  696.  Under  this  principle,  bills  for  discovery, 
after  Judgment  at  law,  are  placed  in  the  same  category 
with  other  bills  for  relief  against  judgments  at  law,  on 
account  of  alleged /raw J,  accident,  or  the  act  of  the  op])ositc 
partif. 

[2.]  The  second  ground  relied  on  is,  that  there  is  usu- 
rious interest  charged  in  the  note,  and  recovered  by  the 
judgment.  This  ground  stands  on  the  same  footing  as  the 
other,  and  comes  too  late,  unless  a  sufficient  excuse  be 
rendered  for  not  defending  at  law. — See  Mallonj  v.  JlatlocJc^ 
10  Ala.  505  ;  Jo7ies  v.  Kirksey,  ih.  579. 

[:3.]  This  ciise  must,  then,  be  disposed  of  without  any 
reference  to  the  points  above  noted,  further  than  they  tend 
to  show  that  complainant  ijad  a  good  and  valid  defense  to 
the  action  at  law.  It  was  'early  settled  in  this  court,  and 
has  never  been  d('])arted  from,  that  equity  will  not  inter- 
feie  after  a  judgment  at  law,  unless  the  party  can  impeach 
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the  justice  of  the  judgment  by  facts,  or  on  grounds,  of  which 
he  could  have  availed  himself,  and  was  prevented  from  do- 
ing so  by  fraud,  accident,  or  the  act  of  the  opposite  party, 
unmixed  iv'dh  fault  or  negligence  on  his  jiart. — Frcjich  v. 
Garner,  7  For.  -O-IO  ;  Davis  v.  McCamphell,  and  Shannon 
V.  Reese,  adni'r  of  King,  both  at  the  p'-esent  term.  In  the 
present  case,  Mr.  ]\IcCollum  had  been  sued  some  seven 
months  before  the  judgment  was  rendered.  He  probably 
shows  a  sufficient  excuse  for  not  being  present  at  the  term 
of  the  court  when  judgment  w\as  given  against  him.  But 
for  his  omission  to  make  preparation  during  all  the  time  in- 
tervening between  the  commencement  of  the  suit  and  the 
trial,  he  oilers  no  excuse.  He  filed  no  bill,  And  served  no 
interrogatories  for  discoverv,  in  aid  of  his  de/fense  at  law  ; 
and  if  he  employed  counsel  to  defend  him,  or  summoned 
witnesses  to  testify  in  his  behalf,  he  1ms  not  informed  us  of 
it.  This  does  not  relieve  him  from  the  imputation  of  negli- 
gence.— Ilaughey  v.  Strang,  2  Por.  177;  Fharr  v.  lieynolds, 
o  Ala.  521  ;  Stinnett  v.  Branch  BanJc,  9  Ala.  120  ;  Foster 
V.  Bank,  17  Ala.  672  ;  Hair  v.  Lowe,  19  Ala.  224;  Perrine 
f.  Carlisle,  ih.  GS6  :  Watts  v.  Gayle,  20  Ala.  817  ;  Tallia- 
ferro  v.  Branch  BanJc,  23  Ala.  75-5  ;  Alhnan  u.  Owen, 
:31  Ala.  1G7  ;  Moore  v.  Lesueur,  33  Ala.  243. 

[4.]  The  irre;gularity  in  the  affirmance  of  the  judgment 
by  this  court,  could  have  been  corrected  on  motion,  and 
furnished  no  ground  for  equitable  interposition. — McClurc 
V.  Colclough,  G  Ala.  492. 

Decree  of  the  chancellor  affirmed. 


BOYKIN  &  McllAE  vs.  DOIILOXDE  <&  CO. 

[ ACTION'  FOR  PIJICE  OK  GOODS  SOLD  AN'D  DELIVERED.] 

J.  Statute  of  frauds  as  to  promise  to  answer  for  debt,   <fc.,  of  anoihet ; 
whether  promise  is  oriyinal  or  collateral. — In   deteruiiuiug   wbethtr   n 
37 
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parol  promise  to  pay  for  goods  delivered  to  a  third  person  is  within 
the  statute  of,  frauds  or  not,  the  decisive  question  is,  to  whom  was 
the  credit  given  :  if  the  credit  was  given  altogether  to  the  defendant, 
his  promise  is  direct  and  original,  and  not  within  the  statute ;  sccus, 
if  any  credit  at  all  was  given  to  the  person  to  Avhom  the  goods  v^ere 
delivered. 
2.  Same. — It  is  the  province  of  the  jnvy,  in  such  case,  to  determine  to 
whom  the  credit  was  given  ;  and  it  is  their  duty,  in  deciding  that 
question,  to  take  into  consideration  the  extent  of  the  undertaking, 
the  expressions  nsed,  the  situation  of  the  parties,  and  all  the  other 
circumstances  of  the  case.  The  fact  that  the  goods  Avere  charged,  ou 
the  plaintiff's  hooks,  to  the  person  to  whom  they  were  delivered,  if 
unexplained  hy  other  circumstances,  would  be  very  strong,  if  not 
conclusive  evidence,  that  the  defendant's  promise  was  collateral;  and, 
on  the  other  hand,  the  fact  that  the  plaintiff  and  defendant  have 
both  asted  as  if  the  credit  was  given  solely  to  the  defendant,  if  unex- 
plained by  other  evidence,  would  be  a  circumstance  stronglj^  tending 
to  shaw  that  his  promise  was  direct  and  original;  yet  neither  of  these 
facts  is  conclusive,  but  both  are  susceptible  of  explanation,  and  their 
weight  as  evidence  must  depend  upon  the  circumstances  of  the  par- 
ticular case. 

Appeal  from  the  City  Court  of  Mobile. 
Tried  before  the  Hon.  Alex.  McKi>^stry. 

This  action  was  brought  by  F.  Dohlcnde  &  Co.,  against 
the  appellants,  to  recover  the  sum  of  $15S7  GO,  the  price 
of  certain  goods,  wares  and  merchandize  sold  and  delivered. 
The  complahit  contained  tw^o  counts  ;  the  first  alleging  the 
sale  and  delivery  of  tlie  goods  to  the  defendants  themselves, 
on  the  31st  March,  18G0  ;  and  the  second  alleging  the  sale 
and  delivery  to  K.  S.  &  T.  D.  Weir,  at  the  special  instance 
and  request  of  the  defendants,  on  and  before  the  31st 
March,  18G0.  The  defendants  pleaded  the  general  issue, 
and  the  statute  of  frauds.  It  appeared  on  the  trial,  that 
the  plaintiflis  were  grocers  in  Mobile,  where  the  defendants 
also  were  engaged  in  business  ;  and  that  li.  S.  &  T.  D. 
Wei}-,  to  whom  the  goods  were  furnished,  were  merchants 
at  Enterprise,  IMississippi.  The  transactions  between  the 
.  plaintiflis  and  the  Weirs  commenced  in, Aprils  1S-S8,  wdieii 
the  latter  wrote  a  letter  to  the  plaintiffs,  requesting  them 
to  send  goods  to  the  writers  at  Enterprise,  and  referring 
tliem    to   the    defendants   for    payment.      The    plaiutilfs. 
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througli  their  clerk,  exhibited  this  letter  to  the  defendants, 
and  inquired  wiustlier  they  would  pay  for  goods  forwarded 
to  the  Weirs ;  to  which  the  defendants  replied,  as  plain- 
tifl's'  clerk  testified,  that  they  would  pay  for  the  goods  if 
the  accounts  were  presented  monthly.  The  plaintiffs  for- 
warded the  goods  to  the  Weirs,  and  forwarded  other  goods 
at  divers  times,  up  to  tlie  1st  ]\Iarch,  18G0,  amounting  in 
the  aggregate  to  over  $-34,000;  charging  them  on  their 
books  to  the  Weirs,  and  presenting  J^ionthly  accounts  to 
the  defendants.  With  tlie  exception  of  three  pay  mentis,- 
made  by  the  Weirs,  at  different  times,  directly  to  the  plain- 
tiffs, and  amounting  in  the  aggregate  to  S3411,  the  ac- 
counts were  paid  monthly  b}'  tlie  defendants,  up  to  the  1st 
March,  1S60,  when  a  balance  of  S1-5S7  GO  was  due  to  the 
ph'.intiirs.  Tlie  "\^^cirs  became  insolvent  about  the  1st 
March,  ISGO,  and  transferred  all  their  assets  to  the  defend- 
ants. The  plaintiffs  presented  their  account,  on  which  the 
suit  was  founded,  and  which  was  tliea  made  out  against 
the  Weirs,  to  the  defendants  for  payment,  about  the  1st 
April,  1800  :  and  the  defendants  thenrefused  to  pay  it,  and 
denied  their  liability  for  it.  The  defendants  read  in  evi- 
dence seven  letters,  written  to  them  by  the  Weirs  at  differ- 
ent times,  between  the  29th  April,  1S-5S,  and  the  :30th 
September,  lSo9  ;  recpicsting  them  to  pay  the  writers'  ac- 
counts with  the  plaiutills. 

"The  court  cliarged  the  jury,  (among  other  things,)  that 
they  must  asijertain  whether  the  goods  were  furnished  on 
the  credit  of  the  AVeirs,  or  of  the  defendants  ;  that  if  they 
were  furnished  on  the  credit  of  the  Weirs,  and  the  defend- 
ants were  guarantors  or  sureties,  then  the  plaintiffs  could 
not  recover  :  tliat  all  promises  for  the  debt,  default,  or  mis- 
carriage of  another,  are  void  by  the  statute  of  frauds,  un- 
less in  writing  ;  that,  as  this  promise  was  not  in  writing, 
it  was  void,  if  it  came  within  the  statute  ;  and  that  this  is 
the  law  as  to  any  assurances  or  representations  concerning 
the  dealings  of  any  other  persons.  If,  however,  the  goods 
were  furnished  on  the  credit  of  the  defendants,  and  would 
not  have  been  forwarded  unless  the  defendants  had  ai^reed 
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to  pay  all  the  bills  that  were  rendered  monthly,  it  does  not 
come  within  the  statute  of  frauds  ;  and  if  the  jury  believe 
that  the  plaintifis  forwarded  the  goods  to  the  Weirs,  time 
and  again,  from  April,  lS-58,  to  April,  18G0,  and  the  de- 
fendants regularly  acknowledged  their  liability  by  the  pay- 
ments of  the  accounts  when  rendered,  and  did  not  notify 
the  plaintiffs  that  they  should  not  continue  to  do  so,  until 
after  the  insolvency  of  the  "Weirs,  and  their  insolvency  oc- 
curred after  the  March  bill  of  goods  had  been  forwarded, 
such  acts  of  the  defendants  were  circumstances  to  look  at, 
in  ascertaining  what  they  considered  the  contract  to  be." 

The  defendants  excepted  to  this  charge,  and  requested 
several  others  charges,  of  which  the  court  refused  the  fol- 
lowing : 

"4.  To  make  a  person  liable  f©r  goods  delivered  to 
another,  there  must  be  an  original  undertaking  by  him,  so 
that  the  credit  was  given  solely  to  him,. or  there  must  be  a 
contract  iu  writing. 

"o.  If  the  goods  were  charged  on  the  plaintifis'  books 
to  tlie  Weirs,  being  made  by  tiie  plaintiffs  themselves  at 
the  time  of  the  sale,  this  fact  would  be  almost  decisive 
against  the  plaintiffs'  claim  against  the  defendants,  as  tte 
original  purchasers. 

"6.  If  the  jury  believe,  from  tlie  evidence,  that  the 
Weirs  were  liable  at  all  to  the  plaintiffs  for  the  goods  fur- 
nished, then  the  defendants'  promise,  to  nuike  them  liable, 
must  have  been  in  writing  ;  and  not  being  in  writing,  they 
should  find  for  the > defendants. 

"  7,.  That  both  the  Weirs  and  the  defendants  can  ,cot  be 
made  originally  liable  ;  and  if  the  goods  were  sold  te  the 
Weirs,  and  ,not  to  the  defendants,  the  latter  are  not  liable." 

The  defendants  excepted  to  the  refusal  of  these  charges ; 
and  they  now  assign  as  error  the  charge  given  by  the  court, 
and.the  refusal. of  the  several  charges  requested. 

W.M.  TovLEs,  for  appellants. 

K.  W.  WALKER,  .L — In  'the -construction.! --an -1  applica- 
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tion  of  that  branch  of  tlie  statute  of  frauds  rcgulatir^ 
promises  made  by  one  person  to  answer  for  the  debt,  de- 
fault, or  miscarriage  of  another,  numerous  difTiculties  have 
arisen,  and  many  perplexing  distinctions  have  been  taken. 
But  one  anchorage  at  least  has  been  gained  by  tlie  course 
of  decision  in  England  and  in  this  country;  that  is,  that 
when  the  promise  of  the  defendant  is  to  pay  for  articles  to 
be  furnished  to  a  third' person,  if  the  transaction  be  such 
that  the  third  person  is  responsible  to  the  person  who  sup- 
plies the  articles,  the  promise  of  the  defendant  is  collate- 
ral, and,  if  oral,  not  binding.  This  is  the  principle  decided 
in  the  leading  case  of  Budcmyr  v.  Darnall,  2  Lord  Raymd. 
1085  ;  S.  C,  1  Salk.  27.  There,  in  consideration  that  the 
plaintiff  would  deliver  bis-horse  to  one  English,  the  defend- 
ant promised  that  English  should  return  him  safe.  Holt, 
C.  J.,  Gould  and  Powell,  Justices,  were  at  first  of  opinion, 
that  the  case  v^ras  not  within  the  statute,  because  they 
thought  that  English  was  not  liable  upon  the  contract. 
Mr.  Justice  Powys  differed.  The  chief-justice  and  his  as- 
sociates in  opinion  agreed,,  that  if  any  trust  was  given  to 
English,  tlien  the  case  would  be  within  the  statute  ;  but 
they  thought  tliat  no  credit  had  been  given  to  him.  The 
case  stood  over  for  farther  consideration  ;  and  the  chief- 
justice  having  advised  with  the  judges  of  the  court  of 
king's  bench,  it  v/as  finally  determined,  that,  as  English 
might  have  been  charged  on  the  bailment,  in  detinue,  on 
the  original  delivery,  the  promise  made  by  the  defendant 
was  within  the  reason  and  words  of  the  statute.  The 
saiiie  doetrine  was  laid  down  in  Matson  v.  Wharam, 
(2  Term  R.  SO,)  by  Buller,  J.,  who  said,  "The  general  line 
now  taken  is,  that,  if  the  person  for  whose  use  the  goods 
are  purchased  is  liable  at  all,  any  other  promise  by  a  third 
person  to  pay  that  debt  must  be  in  writing  ;  otherwise,  it 
is  void  by  the  statute  of  frauds,  29  Car.  II,  c.  3." 

The  rule  thus  declared  is  adopted  by  Sergeant  WiUiams, 
as  a  correct  construction  of  the  statute,  in  his  note  to  Firth 
V.Stanton,  1  Wm.  Sauiders,  211  (a),  and  has  been  sus- 
tained by  a  great  weight  of   autiiority  in  this  country  as 
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well  as  in  Great  Britain.  When,  therefore,  an  acrion  is 
brought  against  one,  charging  him  with  tlie  value  of  goods 
delivered  to  another,  and  on  his  promise  to  pay  ;  and  it  is 
set  up  in  defense,  that  the  promise  was  to  pay  the  debt  of 
another,  and  was  not  in  writing,  the  decisive  question  is, 
to  whom  was  the  credit  given.  If  the  creilit  was  given 
solely  to  the  defendant — ^that  is,  if  the  goods  were  really  sold 
to  him,  though  delivered  to  another — the  statute  is  •  then 
out  of  the  case.  But,  if  the  whole  credit  was  not  given 
to  the  defendant — tliat  is  to  say,  if  any  credit  at  all  was  given 
to  the  party  rcceiviog  the  goods — tlxe  promise  of  the  de- 
fendant is  collateral,  and  within  the  statute.  For,  in  that 
case,  the  plaintiff  would  have  a  remedy  against  tlie  party 
receiving  the  goods  ;  and  all  the  cases  show  that  it  does 
not  matter  upon  which  of  the  two  parties  the  plaintiff 
principally  dej)ends  for  payment,  so  long  as  the  person  for 
whose  use  the  goods  are  furnisiied  is  at  all  liable  to  him. 
Authorities  supra;  Anderson  v.  ]Iaj/r>inu,  111.  lilack.  1:20  ; 
JBarher  V.  Fox,  1  Stark.  E.  270;  Chase  r.Doij,  17  Johns. 
114;  llorjcrs  v.  KuceJnnd,  12  Wend.  11-4,  121  ;  lirudy  v. 
Sachridcr,  1  Sandford  S.  C.  R.  ol-l;  <^ahUI,  i\  BujeloWy 
18  Pick.  309  ;  Jlaiiheivs  v.  Milton,  4  Yerger,  570  ;  Caper- 
ton  v.  Graij,  4,  Yerger,  ijG:!  ;  llcuen  v.  Bcardcn,  4  Sneed, 
48,50;  CidJer  V.  Hinfon,  6  Rand.  509;  Ware  i\  Slejdicn- 
son,  10  Lt\<^h,  loo;  Xoj/es  t\  IliDnphreys,  11  Gratt.  036; 
Lclund  V.  Crei/on,  1  McCord,  100  ;  Tai/hr  v.  Brule,  4  Strob. 
431  ;  iHiires  v.  Lodanc,  10  Ala.  50  ;  Fuelett  v.  B(des,  4  Ala. 
390  ;  Sanford  v.  Iloicard,  20  Ala.  091  ;  J^r()\vne\s  Stat. 
Frauds,  §§  197-S;  Addison  Contr.  37-S ;  3  Kent,  (m.  p.) 
123. 

Tlie  law  of  this  case,  therefore,  is,  that  if  the  transaction 
was  such  that  the  Weirs  are  legally  bound  to  the  plaintiffs 
to  })ay  for  the  goods,  tlu)  promise  of  the  defendants  was  not 
direct,  but  collateral,  and,  therefore,  within  the  statute  of 
frauds  ;  and  the  converse  of  tlu;  proposition  is  also  true. 
It  follows,  that  the  court  erred  in  refusing  to  give  the 
fourth  and  sixth  charges  asked  by  the  defendants. 

It  is  pro])er  to  remark,  that  there  is  nothing  in  the  evi- 
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deuce  which  wunauts  the  idea,  that  tliis  was  a  joint  pur- 
(ibase  of  the  goods  by  tiie  defendants  and  the  Weirs,  for 
the  use  of  th(i  hitter.  The  undertakings  of  tlie  parties 
were  altogetlier  distinct,  and  the  liabilities  growing  out  of 
them  must  also  be  distinct.  If  the  Weirs  are  liable  at  all, 
it  is  as  principals  ;  and  if  the  defendants  are  liable,  it  is 
not  as  co-proniissors  with  the  Weirs,  but  by  virtue  of  a 
distinct  contract  of  their  own,  to  which  the  Weirs  were 
not  parties.  Hence  the  question,  whether  a  direct  purcliasc 
by  two  persons,  for  the  use  of  one,  is  governed  by  the  rule 
■above  laid  down,  or  constitutes  an  exception  to  it,  does  not 
arise  upon  the  record,  and  we  express  no  opinion  in  regard 
to  it. — See  Wainright  v.  Sfraic,  1-5  Yer.  21-3  ;  Williams, 
Ex  parte,  4  Yerger,  579  ;  1  Smith's  Lead.  Cas.  (oth  Am. 
ed.)  OSO,  3^2  ;  Browne's  Stat.  Frauds,  <S,^  197-S  ;  2  Par- 
sons Contr.  ;3()1 ;  Xorris  v.  Spencer,  IS  Me.  324. 

2.  Wheiher  a  contract  is  collateral  or  original,  may  be 
a  question  ot  construction,  as  iu  Scott  v.  Myatt,  24  Ala. 
489;  and  then  it  is  for  the  court-  But  in  cases  like  the 
present,  the  question,  to  whom  credit  was  given,  is  one  of 
fact  to  be  detvrnnned  by  the  jury. — i  Parsons  Contr.  -500; 
Stoyr  V.  Scott,  0  C.  &  P.  241  ;  Browne's  Stat.  Frauds, 
^199;  1  Smith's  Lead.  Ca.  (m.  p.)  134,  note;  Scott  v. 
Myatt,  supra.  The  entry  in  the  books  of  tlie  seller  is  often 
of  great  importance,  in  determining  to  whom  credit  was 
gi\en.  Being  made  by  the  seller,  it  is,  of  course,  of  much 
greater  weight  when  against  him,  than  when  it  sustains 
his  claim.  If,  on  production  of  t\\.ii  phiintifr's  books,  it  ap- 
pears that  the  defendant  was  not  originally  debited  there, 
but  that  the  goods  were  charginl  against  ihe  person  re- 
ceiving them,  this  fact,  if  unexplained  by  other  circum- 
stances, would  be  very  strong,  if  not  conclusive  evidence, 
■  that  credit  v/fi3  given  to  the  person  receiving  the  goods. 
Storr  V.  Scott,  6  C.  &  P.  241 ;  Hazen  v.  Beardcn,  4  Sneed, 
4S  ;  Lcland  V.  Creyon,  1  McCord,  100;  Mattltcics  v.  Mil- 
ton, 4  Yerger,  o7G  ;  Flanders  c.  Crolius,  1  Duer,  20G  ; 
1  Parsons  Contr.  499  ;  Browne's  Stat.  Fr.  >^  19S:  1  Smith's 
Lead.   Ca.   (m.  p.)    134,  note.     But,   as  the  question,   to 
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whom  credit  was  given,  must  depend  upon  the  intention  of 
the  parties,  the  fact  that  the  goods-are  chargedto  tJie  per- 
son receiving  them,  is  not  conclusive,  but  may  be  explained, 
and  made  consistent  with  the  assumption  of  the  defendant's 
primary  liability.  Other  circumstances  in  the  case  may 
show  (as  was  done  in  San  ford  c.  Howard,  29  Ala.  6S4,  and 
Hazen  c.  JBcarden,  supra.) dhsii  the  account  wfis  so  kept  for 
convenience,  and  ta  avoid  contusion  and  misunderstanding; 
and  that  in  point  of  fact  the  credit  was  given  to  the  de- 
fendant, and  he  alone  considered  liable  for  the  goods. — See, 
also.  Cutler  v.  Ilinton,  6  Rand.  509  ;  •  Loomis-iV,  Smith, 
17  Conn.  115.  On  the  other  hand,  if  the  defendant  has 
been  treated  by  the  person  selling-  the  goods,  and  has  him- 
self acted  as  if  he  were  the  sole  party  liable,  that,  if  not 
explained  by  other  evidence,  would  be  a  circumstance  con- 
ducing to  show  that  his  promise  was  not  collateral.  But 
it  is  impossible  to  specify  any  one  fact,  or  set  of  facts,  on 
which  the  question,  to  whom  the  plaintiff  gave  credit,  is  to 
be  determined  ;  and  the  weight  to  wliich  any  particular 
fact  may  be  entitled,  must  vary  with  the  varying  circum- 
stances with  which  it  may  be  found  connected.  Conse* 
quently,  when  there  is  any  conflict  of  evidence  upon  the 
subject,  the  weight  to  be  given  to  any  particular  oircimi- 
stance  should  be  left  to  the  jury,  who,  in  deciding  the 
question,  to  whom  the  credit  was  given,  sliould  take  into 
consideration  "the  extent  of  the  lUidertaking,  the  expres- 
sions used,  the  situation  of  tiie  parties,  ai»d  all  the  circum- 
stances of  the  c-d?ier— Elder  V.  Warfield,  7  II.  &  J.  391  ; 
llazcn  V.  Beardcn,  4  8need,  4S  ;  Browne's  Stat.  Frauds^ 
'^.  J  99. 

As  the  judgment  must  be  reversed  for  the  errors  before 
pointed  out,  and  as  what  we  iiave  already  said  will  proba- 
bly furnish  a  sufficient  guide  for  the  conduct  of  the  cause 
on  another  trial,  w(!  do  not  deem  it  necessary  to  examine 
particularly  the  other  charges  asked  and  refused,  or  tlie 
ohargi'S  giv(!n  and  cxcepttHl  to. 

J.udgment  r<n'ersed,  and  cause  remanded. 
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HERRIX  vs.   BUCKELEW. 

[CEllTIOKARI  CASK   FROM  JUSTICE'S  COURT.] 

].  Civil  jurisdiction  of  justice  of  the  peace. — Where  several  promissory 
notes,  each  for  a  less  sum  than  fifty  dolkirs,  are  executed  at  one  and 
tlie  same  time,  for  a  sinj'le  debt  amounting  to  the  ajigre^ate  of  their 
several  sums,  and  are  made  payable  on  the  same  dayj  such  notes  are 
within  the  civil  jurisdiction  of  a  justice  of  the  peace. 

Appeal  from,  the  Circuit  Court  of  Randolph. 
Tried  before  the  Hon.  Robert  Dougherty. 

The  agreed  facts  of  this  case  are  these :  On  tlie  26tlf 
January,  ISoS,  Stephen  W.  Herrin  borrowed  $1260  from 
F.  W.  Buckelew,  and,  to  secm-e  the  repayment  thereof, 
executed  to  said  Buckelew  twenty-eight  promissory  notes, 
for  $45  each,  all  dated  on  said  26th  January,  1S5S,  and 
payable  on  tlie  25th  December  ne.xt  after  date  ;  which  note.4 
were  also  signed  by  J.  M.  Baker  and  James  Saxon,  as  sure- 
ties for  said  llerrin,  and  co-makers  with  him.  These  notes 
being  unpaid  at  maturity,  Buckelcv  iustituted  separate 
suits  on  them  against  the  makers,  before  a  justice  of  the 
peace ;  all  the  suits  being  commenced  on  the  same  day. 
The  defendants  pleaded  in  abatement  to  the  jurisdiction  of 
the  justice;  but  a  demurrer  was  sustained  to  their  plea, 
and  judgment  rendered  against  them  in  each  of  the  cases. 
The  cases  were  removed  by  certiorari  into  the  circuit  court, 
and  were  there  con.solidated.  The  defendants  again  pleaded 
in  abatement,  ar.d  a  demurrer  was  again  sustained  to  their 
plea  ;  and  this  ruling  of  the  court,  to  which  they  reserved 
an  exception,  is  the  only  matter  assigned  as  error. 

Heflix  &  Forney,  for  appellants. — 1.  The  several 
notes  were  executed  at  one  and  the  same  time,  for  the 
same  debt,  and  as  parts  of  one  and  the  same  contract;  and 
they  are  therefore  to  be  construed   as  one  in.-ytrument. — - 
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GlasseU  v.  Chapman,  13  Ala.  50;  Sirorafs  Executors  v. 
Breuer,  17,  Ala.  706;  Elliott  v.  McCJdland,  17  Ala.  206  ; 
Dumas  v.  Hunter,  17  Ala.  305;  Prater  c.  Darhij,  24  Ala. 
496;  Doc  d.  Ilolmanv,  Crane,  16  Ala.  570  ;  Trijipc  v.  Trippe, 
29  Ala.  637.  The  notes  are  not  the  debt,  but  only  the 
evidence  of  the  debt. 

2.  A  single  and  entire  cause  of  action  cannot  be  split  up 
into  several  suits. —  Oliver  v.  Holt,  11  Ala.  574;  Dc  Si/ha 
V.  Henrij,  3  Porter,  321  ;  (fXcal  v.  Dnnrn,  21  xVla.  4S2; 
Wittich  V.  Traun,  27  Ala.  562 ;  liohhins  v.  Harrison, 
31  Ala.  162  ;  15  Wendell,  557. 

3.  At  common  law,  a  justice  of  the  peace  had  do  civil 
jurisdiction. — Betner  v.  Marshall,   17   Ala.  836;   EUis   c. 

White,  2o  Ah.  540;  7  Wendell,  435.  Under  the  consti- 
tution of  this  State,  (art.  V.  ^^n  10.)  his  civil  jurisdiction  is 
limited  t,)  cases  in  which  the  amount  in  controversy  does 
not  exceed  hitv  dollars.  To  allow  the  parties,  by  such  a 
device  as  ap'prars  in  this  case,  tc>  evade  this  coj  sritutional 
provision,  \\ o'lld  enable  them  to  do  indiivctly  what  they 
could  not  {\j  directly,  and  to  perpeti'ate  a  iraiul  on  the  ju- 
risdiction of  the  justice.  Moreover,  conscnr  of  the  })arties 
cannot  i^ive  jurisdiction  of  a  sui)ject-mattt'r  prohibited  by 
lavx''.' — V\'>i(itt  V.  Jud'je,  7  Porter,  37  ;  Winn  v.  Ireelc, 
19  Ala.  171;  Merrill  v.  Jones,  S  Porter,  554;  Oakley  v. 
Aspinwall,  3  Con:istock,  552. 

C.  D.  IIuDsox,  contra,  cited  Xihl>s  ?;.  Moodu,  5  Stew.  & 
P.  19!>;   ]Vinston  v.  Majors,  6  Ala.  659. 

A.  J.  WALKEPi,  C.J. — The  only  question  of  this  case 
ivS,  v.diethcr  a  justice  has  jurisdiction  over  suits  upon  the 
several  nott's,  each  under  fifty  dollars,  into  \v]iieh  a  debt 
exceedinir  fifty  dollars  is  divided.  We  decide  the  question 
in  the  alliiinative.  The  jurisdic:  ion  of  a  jr.stice  of  the 
peace  extends  to  caus(.'S  in  which  ihe  amount  in  controversy 
does  not  exceed  lifiy  dollars. — Constituti(Mi  of  the  State  of 
Alabama,  art.  \.  ^  10.  Where  suits  are  brouulit  upon 
notes  for  less  than  fifty  dollars,  the  amount  in  controversy 
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is  under  lil'ty  dollars,  iiotwitlistandiug  eucli  note  may  be 
for  a  part  of  a  debt  exceeding  that  amount.  The  .s[)]itting 
up  of  a  debt  into  sums  under  fifty  dollars,  involves  no 
fraud  upon  the  jurisdiction  of  the  court.  The  creditor 
may  lawfully,  by  his  own  separate  act,  bring  by  a  receipt 
a  debt  over  fifty  dollars  within  the  jurisdiction  of  a  justice 
o,f  the  peace  ;  and  vl  fortiori  may  the  same  thing  be  doue 
by  the  concurrent  act  of  the  creditor  and  debtor,  in  divid- 
ing a. debt  into  several  debts,  each  for  an  amount  under 
flinty  dollars.  These  propositions  are  well  sustained  by 
the  authorities,  and  we  need  not  elaborate  them. — 
Fortescue  v.  Spencer,  2  Ired.  Law,  63  ;  Deiv  v.  Eastham, 
6  Yerg.  297;  X'lhbs  v.  Moody,  5  St.  &  P.  19S;  King  v. 
Boiiglmiii,  2.  St.  4S7 ;  JSaird  v.  Nichols,  2  Port.  1S6.  This 
court  said,  in  Xibbs  v.  Moodij,  supra,  tliat  there  was  noth- 
ing, either  in  the  constitution,  or  in  the  act  dehning  the 
jurisdiction  of  a  justice,  to  prevent  the  parties  from  reduc- 
ing a  de[)t,  o]-igiiially  for  moi'e,  to  a  less  sum,  and  making- 
it  the  amount  in  controversy:  and  that  that  might  be  done 
by  the  joint  act  of  the  parties,  dividing  tlie  sum  into  new 
notes,  by  payment  of  part,  and  entering  a  credit  on  the 
note,  or  by  the  creditor's  voluntary  relinquisliment  of  part. 
This  statement  of  the  law  is  entitled  to  our  fullest  ap- 
probation, both  on  account  of  its  obvious  correctness, 
and  the  long  and  uninterrupted  acquiescence  in  it  for  more 
than  twenty  yeai's. 
Afhrmed. 


WATSON  vs.  COLLINS'  ADM'R. 

[action   ox   NOTK    GIVEN"    FOR    PURCIIASK-MOXEY     OF     L.VXI)   AT   AD.MIX- 
ISTltATOll'S   SALE.] 

1.  Jloir  (uhiihiisfrafor  ntfi)/  or  mii><t  declare. — The  -^vonls  "ndniim'sfnitor.'' 
&c.,  followinjr  the  i)l;iintiirs  name  in  tbe  miu-yiu  yf  tlio  complaint, 
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are,  of  theiuselves,  mere  descriptio  persona; ;  but  an  arermeut  in  the 
complaint,  tbat  the  money  sued  for  will,  when  collected,  be  assets  of 
the  decedent's  estate,  is  sufficient  to  show  that  the  plaintiff  sues  iu 
his  rei)reseutative  character. 

2.  riea  of  ne  unques  administrator. — In  an  action  brought  by  an  admin" 
istrator  in  his:representative  character,  a  plea,  alleging  facts  which 
show  that  his  letters  of  administration  are  void,  for  want  of  jurisdic- 
tion in  the  court  by  which  they  were  issued,  is  a  good  plea  iu  bar. 

3.  Validiti/  of  grant  of  administration. — A  grant  of  letters  of  administra- 
tion is  not  void,  on  account  of  tlie  non-existence  of  assets  in  this  State, 
if  the  intestate  was  an  inhabitant  of  the  coiinty  at  the  time  of  his 
death,  (Code,  ^  1G67;)  nor  are  letters  of  administration  de  honis  7ion, 
granted  by  the  probate  court  of  the  county  in  which  the  intestate  had 
lii3<iomicn9  at  the  time  of  his  death,  void  for  want  of  unadministered 
jissets,  (Code,  ^  IT'SO,)  although  theymiglitbe  irregular  and  revocable. 

4.  VaUditi)  of  order  of  sale  iy  prolate  court  for  division. — An  order  of  the 
probate  court,  for  the  sale  of  a  decedent's  lands  for  the  purpose  of  di- 
vision, among  the  heirs,  obtained  by  an  admiTi istrator  de  honis  non 
-cpi-lly  appointed,  is  not  rendered  void  by  the  prior  descent  of  the  land 
to  the  heirs,  the  payment  of  all  the  debts,  and  the  distiibntion  of  the 
personalty  by  the  administrator  in  chief;  although  those  facts  might 
constitute  good  grmmds  of  objection,  in  the-  probate  court,  to  the 
granting  of  the  order. 

b^  Failure  or  ivant  of  consideration  of  note. — In  an  action  on  a  note  given 
for  the  purchase-moTiey  of  land,  sold  by  an  administrator  under  an 
order  of  the  ])robate  court,  a  defect  in  the  title  is  no  defense  to  the 
suit,  if  the  court  had  jurisdiction  to  order  the  sale. 

Appeal  froln  the  Circuit  Court  of  Choctaw. 
Tried  before  the  Hon.  C.  W.  Rapier. 

The  complaint  in  this  case  was  in  the  folTowing-  words : 
'*  A.  R.  Davis,  adm'r  of  the  estate  of  Vv'm.  Collins,  dec'd. 

vs. 
C.  L.  Watson,  J.  W.  Crowell,  G.  B.  Walker. 

"The  plamtiff  claims  of  the  defendants  the  sum  of  one 
hundred  and  sixty-one  60-100  dollars,  due  by  their  promis- 
sory note,  made  by  tbem  on  the  9th  Anirust,  ISoG,  and 
payabh;  on  the  1st  .January,  1857,  with  interest  thereon; 
the  stiid  sum,  wlien  collected^  being  assets  of  the  estate  of 
William  Collins,  deceased." 

To  wliich  tiie  following  plea  was  fdcd  :  "  The  defendant 
C  L.  Watson,  for  answer  to  the  complaint,  says,  that  the 
aote  mentioned  in  the  complaint  was  made  and  executed 
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fey  him  for  the  payment  and  purchase  of  certain  land  in 
said  conuty,"  (describing  it,)  "  which  the  said  plaintiff,  as 
the  administrator  de  honis  non  of  tlie  estate  of  William 
Collins,  formerly  of  Greene  county,  deceased,  offered  and 
undertook  to  sell  as  an  unadministered  portion  of  said 
estate  ;  and  which,  upon  such  offer  and  undertaking,  and 
upon  the  plaintiff's  representation  that  he  was  administra- 
tor as  aforesaid,  this  defendant  bid  oil",  at  a  pretended  sale 
thereof  at  auction,  made  by  the  plainliff,  and  executed  his 
said  note  fur,  in  the  belief,  and  upon  the  fiith  that  the 
plaintiff  was  such  administrator,  and  as  such  authorized  to 
sell  said  land;  whereas,  in  truth,  as  defendant  avers,  there 
was  not,  at  the  time  of  the  plaintiff's  said  pretended  ap- 
pointment as  administrator  of  the  estate  of  said  William 
Collins,  to-wit,  in  February,  ]S-5G,  any  estate  whatever  of 
the  said  Collins,,  or  assets  thereof,  in  the  State  of  Alabama, 
of  which  an  administrator. could  be  appointed,  or  any  alle- 
gation or  proof  made  to  the. court  that  tliere  was  any  such 
estate  or  assets,  or  that  said  estate  was  indebted,  or  any 
notice  of  such  intended  appointment  given  to  the  heirs ; 
but  that  said  estate,  before  that  time,  to-wit,  between  the 
years  J  812  and  1S4S,  had  been  fully  administered  and  dis- 
tributed according  to  law,  all  the  debts  thereof  paid,  and 
a  final  settlement  made  of  such  administration,  to-wit,  un- 
der ;;the  authoiity  and  direction  of  the  orphans'  court  of 
said  county  of  Greene,  to-wit,  in  the  year  lS-47  ;  and  that 
the  lands  which  had  belonged  to  the  said  Collins  in  his 
life-time,  and  among  them  the  said  lands  bid  off  by  this 
defendant  as  aforesaid,  had  passed  to,  and  become  the  ab- 
solute property  of,  the  heirs-at-law  of  the  said  Collins, 
long  before  the  pretended  or  supposed  grant  of  letters  of 
administration  to  the  said  plaintiff  as  aforesaid  ;  of  all 
which  said  plaintiff  had. notice,  and  defendants  knew  noth- 
ing. And  defendant  further  avers,  that  he  has  never  had, 
and  .now  has  not,  the  possession  of  said  land,  or  any  part 
thereof,  and  did  not  and  can  not  acquire  any  title  thereto., 
as  he  va  advised,  by  the.caid  pretended  sale  ;  but  that  said 
land,  though  unenclosed,   and   not  actually  occupied   by 
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others,  belongs  to,  and  is  claimed  by,  some  of  the  heirs  of 
said  Collins,  and  persons  who  have  purchased  the  interest 
of  the  others  ;  and  that  so  there  is  a  want  and  total  failure 
of  consideration  for  the  said  note  made  by  him  as  aforesaid." 
The  court  sustained  a  demurrer  to  this  plea,  and  its  judg- 
ment on  the  demurrer  is  now  assicrned  as  error. 

Manning  &  Walker,  for  appellant,  cited  FisJc  i\  Nor- 
vclJ,  9  Texas,  13  ;  Miller  iv  Jones,  26  Ala.  247  ;  Mattlicivs 
v.Boutliitt,  27  Ala.  273. 

Geo.  F.  Smith,  contra. 

R.  W.  Wi\XKER,  J.— [1.  2.]  In  the  margin  of  the 
complaint,  the  plaintiff  is  styled  "administrator  of  the  es- 
tate of  William  Collins,  deceased."  This,  by  itself,  would 
be  mex'Q  descripUo personrc,  ;  but  tlie  complaint  alleges,  that 
the  sum  sued  for  will,  when  collected,  be  assets  of  the 
estate  of  William  Collins,  deceased,  which  is  sutheient  to 
show  that  the  suit  is  brougiit  by  the  plaintiff  in  his  repre- 
sentative character. — See  Harris  v.  FJant,  31  Ala.  039  ; 
Arr'wgton  v.  Hair,  19  Ala.  243  ;  Tate  r.  SliaHdeford, 
24  Ala.  210.  Hence,  a  plea,  alleging  facts  which  show 
that  the  plaintift's  letters  of  administration  are  void,  for 
want  of  jurisdiction  in  the  court  by  which  they  were  issued, 
would  be  a  good  plea  in  bar. — Miller  v.  Jones,  26  Ala.  247. 

[3.]  But  we  do  not  think  that  tlie  plea  filed  by  the  de- 
fendant does  this.  Under  our  laws,  it  is  only  when  the  in- 
testate resided  out  of  the  State  at  the  t^ne  of  his  death, 
that  the  existence  of  assets  in  the  State  is  necessary  to 
give  the  court  jurisdiction.  Consequently,  the  non-exist- 
ence of  assets  in  the  State  would  not  make  an  administra- 
tion void,  if  the  intestate  was  an  iidiabitant  of  the  county 
at  the  time  of  his  death. — Code,  <5'  1667.  Nor  do  we  think 
that  an  administnition  f?e /vo;?/.^  non,  granted  by  the  probate 
court  of  the  coui;ty  in  which  fluMutestate  had  his  domicile 
at  the  time  of  his  death,  would  be  void  for  want  of  unad- 
ministered  assets,  altliough  it  might  be  irregular  and  revo- 
cable.—Code,  §  1720. 
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[4-5.]  Neither  does  the  plea  show  that  the  court  Iiad  no 
jurisdiction  to  order  the  sale.  The  prior  descent  of  the 
land  to  the  iieirs,  the  i)ayment  of  the  debts,  and  the  dis- 
tribution of  the  personalty  by  the  administrator  in  chief, 
would  not  render  fOiV?  an  order  of  sale  for  division,  obtained 
by  a  legally  appointed  adniinisti'ator  de  bonis  nou,  although 
fliey  might  constitute  a  good  ground  of  objection,  in  the 
probate  court,  to  tlie  granting  of  the  order.  And  if  the 
court  had  juiisdicrion  to  order  the  sale,  a  defect  in  the 
title  is  no  defense  to  a  suit  for  the  purchase-money. — 
Lamhin  v.  Ilecse,  7  Ala.  179  ;  Jforihhigtonv.  3Ic]loheris,  ih. 
814 ;  S.  C,  9  Ala.  :i97  ;  Jennings  v.  Jenkins,  9  Ala.  2SS  ; 
Pool  V.  llodncU,  18  Ala.  lo2  ;  Burns  r.  Hamilton,  33  Ala. 
210. 

Jud'jrnient  affirmed. 


PARISH  I's.  PARISH. 

[niT.L  IX  EQITITV  1"0]{  lUXOVElIV  OF  SLAVES,    WITH  ACCOUNT  01'  HIUi:.  J 

J.  Bcque-st  to  datif/hter  '^during,  htr  life-time,  and  her  heirs  after  her.'' — A 
beipicst  ol'  blavcs  iind  luiid  to  the  tcstutor'ts  (laii<;liter,  "to  be  her  ri^^lit 
and  jiropi^ty  (luring  her  lil'c-tiino,  and  her  heirs'  after  her,  to.itetlier 
witli  tlieir  increase;  but,  should  she  die  without  an  heir,  then  the 
property  to  be  divided  aTUong  the  rest  of  my  f  his]  heirs"  ;  followed 
by  a  general  residuary  bequest  to  her,  of  all  the  rest  of  his  estate, 
both  real  and  personal,  "to  be  disposed  of  as  she  thinks  lit  among  my 
[his]  lawful  htnrs  at  my  [his]  death," — under  the  o]K;ration  of  the 
rule  ill  Shelley's  aa^e,  vests  in  the  daughter  au  absolute  estate  in  the 
slaves. 

Appeal  from  the  Chancery  Court  of  Dale  and  Henry. 
Heard  before  the  Hon.  Wade  Keyes. 

The  bill  in  this  case  was  filed,  on  the  10th  August, 
1S57,  by  Eleazer  Galloway,  against  William  Parish  and 
Roger  Parish  ;  and  sought   a  recovery  of   certain  slaves. 
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with  aa  account  of  ^tbeir  hire,  and  the  cancellation  of  a 
written  instrument,  by  which  the  complainant  had  released 
all  his  interest  in  said  slaves  to  William  Parish.  The  com- 
plainant claimed  the  slaves  under  a  conveyance  from  Amy 
Parish,  dated  the  2  Lst  June,  lS-i4,  and  had  them  in  his 
possession,  as  he  alleged,  from  the  time  said  conveyance 
was  executed,  until  February,  lSo4,  when  William  Parish, 
by  fraud  and  misrepresentation,  succeeded  in  obtaining  the 
possession  of  them,  aad  induced  the  complainant  to  release 
all  interest  in  them  to  him.  The  bill  allesed,  that  Eoijer 
Parish  had  possession  of  the  slaves,  held  them  adversely  to 
William  Parish,  and  claimed  title  to  them  as  tlie  property 
of  the  estate  of  Edward  Parish,  deceased,  of  wliich  he  wag 
the  administrator  ;  and  that  William  Parish  had  instituted 
a  suit  against  him  to  recover  them.  The  bill  also  prayed 
an  injunction  of  this  suit,  and  general  relief. 

Amy  Parish,  William  and  Koger  Parish,  and  the  com- 
plainant's wife,  were  the  children  of  Edward  Parish,  de- 
ceased, who  died  in  South  Carolina,  where  he  then  resided, 
in  1S22.  The  last  will  and  testament  of  said  Edward  Par- 
ish, which  was  dated  the  5th  June,  1S22,  and  admitted  to 
probate  on  the  9th  August,  1  S22,  and  of  which  said  Amy 
Parish  was  appointed  the  executrix,  contained  the  following 
clauses  :  '■^First,  I  give  and  bequeath  to  my  beloved  daugh- 
ter, Amy  Parish,  two  negroes,  viz.,  Sid  and  Peter  ;  also, 
one  plantation,  or  tract  of  land,  lying  and  being  as  fol- 
lows," (describing  it.)  "to  be  her  right  and  property  during 
her  life-time,  and  her  lieirs'  after  her,  together  with  their 
increase  ;  but,  should  she  die  without  an  heir,  then  th-e 
said  property  to  be  equally  divided  among  the  rest  of  ray 
heirs.  Srcondhj,  I  give  to  said  Amy  Parish  all  the  rest  of 
my  estate,  real  and  personal,  to  be  disposed  of  by  her  as 
she  thinks  lit  among  my  lawful  heirs  at  my  death."  Amy 
Parish  duly  (piulilied,  in  South  -Carolina,  as  the  executrix 
of  said  testator's  will,  and  afterwards  brought  the  slaves  to 
this  State,  where  she  died,  in  the  latter  part  of  the  year 
1S53,  without  children,  and  having  never  married.  Tlio 
slaves  in  controvers-y  are  the  descendants  of  tlie  woman 
Sid,  mentioned  in  the  first  clause  of  said  will. 


JUNE   TERM,  18C1. §93 

Parish  v.  Parisli. 


The  defendants  filed  separate  answers.  WiHiam  Parish 
admitted,  that  Amy  Parish  owned  tlie  absolute  property  in 
the  slaves,  and  had  conveyed  them  to  thccomphiinant ;  and 
he  alle<ied,  that  he  had  purchased  the  comphiinant's  inter- 
est in  them,  for  a  fair  and  vahiable  consideration,  without 
any  fraud  or  misrepresentation.  Roger  Parish  admitted, 
that  the  conveyance  from  the  complainant  to  William  Par- 
ish was  procured  by  fraud  and  other  improper  means,  and 
ought  to  be  set  aside  ;  but  he  denied  that  Amy  Parish 
owned  the  absolute  property  in  the  slaves,  and  insisted,  an 
the  contrary,  that  she  took  only  a  life-estate  under  the  will 
of  Edward  Parish.  Each  of  the  defendants  demurred  to 
the  bill,  for  want  of  equity,  for  misjoinder  of  parties,  and 
because  the  complainant  had  an  adequate  remedy  at  law  ; 
and  William  Parish  prayed  that  his  answer  might  be  taken 
as  a  cross-bill  for  the  recovery  of  the  slaves  from  Roger  Par- 
ish, with  an  account  of  their  hire,  and  forgener'al  relief. 

At  the  November  term,  ISoS,  by  agreement  of  oouHsei, 
the  cause  was  submitted  to  Chancellor  Keyes,  for  a  decree 
on  the  legal  effect  of  the  will  of  Edward  Parish  ;  and  he 
held  that,  under  the  first  clause  of  said  will.  Amy  Parish 
took  an  absolute  estate  in  the  slaves.  At  the  May  term, 
1860,  on  final  hearing  on  pleadings  and  proof.  Chancellor 
Saffold  presiding,  the  complainant's  bill  was  dismissed,  at 
his  cost;  and  a  decree  was  rendered,  directing  Roger  Par- 
isli to  deliver  up  the  slaves  to  William  Parish,  and  to  ac- 
count with  him  for  the  liire. 

The  appeal  is  prosecuted  by  Roger  Parish  ;  and,  by 
agreement  of  counsel,  the  only  matter  assigned  as  error  is 
that  part  of  the  chancellor's  decree  which  relates  to  the 
construction  of  Edward  Parish's  will. 

GoLDTiiWAiTE,  RiCE  &  Semple,  with  whom  wffs  L.  L. 
Cato,  cited  Ferrin  V.  Bkd-e,  4  Cruise,  381,=t;it.  38 ;  Tan- 
ner V.  Livingston,  12  Wendell,  83  ;  Tongnt's  Lessee  v.  Niit- 
tveU,  13  Md.  415  ;  Findhiy  v.  Ftiddle,  3  Binney,  148  ; 
Cooper  V.  Colli s,  4  Term,  299  ;  Bridges  v.  Wdkins,  3  Jones' 
38 
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Eq.  (N.  C.)  342  ;  Biggins  v.  MrCleUan,  28  Missouri,  23  ; 
Austin  V.  Payne,  S  Kich.  Eq.  (S.  C.)  9. 

PuGH  &  Bullock,  contra,  cited  3Iachen  v.  JMacJien, 
15  Ala.  373  ;  Hanmer  v.  Smith,  22  Ala.  433  ;  IsheJl  v.  Mac- 
Im,  24  Ala.  Slo  ;  Price  v.  Price,  5  Ala.  578  ;  Eiving  v. 
Standifer,  IS  Ala.  400. , 

A.  J.  WALKER,  C.  J.— There  can  be  no  doubt  that  the 
chancellor  was  correct  in  deciding,  that  Amy  Parish  took 
the  absolute  estate,  and  that  the  word  heirs  was  a  word  of 
limitation,  and  not  of  purchase.  There  is  nothing  in  the 
context  which  sh'^tws  that  the  word  lieirs  was  used  in  the 
sense  of  children.  The  limitation  over,  upon  the  death  of 
the  first  taker  without  heirs,  with  the  direction  that  the 
property  should  be  then  divided,  does  not  qualify  "/^c?'ys," 
so  as  to  give  the  word  the  signification  of  children.  There 
is  no  qualification  which  prevents  the  heirs  generally,  lineal 
or  collateral,  from  taking.  The  evident  meaning  of  the 
testator  was,  that  all  persons  who  might  be  the  beirs  of 
Amy  at  her  death,  might  take  as  heirs  ;  and  they  can  not 
take  as  purchasers*  "When  they  take  in  the  character  of 
heirs,  they  must  take  in  the  quality  of  heirs."  The  rule 
in  Shelley's  case  applies,  and  merges  the  limitation  over  to 
the  heirs  in  the  life-estate,  and  enlarges  or  expands  the  life- 
estate  into  a  fee. — Price  v.  Price,  5  Ala.  578  ;  Uamncr  v. 
Smith,  22  Ala.  4-33;  Ewing  v.  Standifer;  18  Ala.  400; 
Machcn  i\  Machen,  15  Ala.  373  ;  Ishcll  v.  iMacIin,  24  Ala. 
315  ;  ShacJdeford  v.  Bnlhck,  34  Ala.  418  ;  Lloijdv.  Puimho, 
35  Ala.  709. 

In  pursuance  of  the  ngreement  of  counsel,  the  approval 
of  the  chancellor's  decision,  upon  tiie  single  point  which 
we  have  noticed,  must  work  an  aflirmanco. 
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[trespass  quake  CLAUSU.M  KKEOn-.] 

1.  T'indielire  damayes. — In  trespass  quare  daunum  freyit,  a  charge  to  the 
jury,  JusserHnp  that  tbe^'"  ciui  not  {five  vindictive  damages,  "  uiilesa 
■the.y  believe,  li  cm  the  evidence,  that  the  defendants  maliciously  en- 
tered uiK)n  the  plaintiff's  lands,  in  a  rude,  aggravating,  or  insulting 
uianner,"  is  erroneous,  because  it  iuiproperlj-  restricts  the  standard  of 
liability. 

2.  Gift  to  ulave. — Tbfirp,  is  no  statute  or  nile  of  law  in  this  State,  which 
prohibits  a  gift  of  ohl  clothes,  or  orlier  aiticles  harmless  iu  llieir  na- 
ture, to  a  shive,  witlxxit  the  kjiowiedge  or  consent  of  his  master;  but, 
the  til )e  and  possession,  on  the  delivery  of  the  articles  to  tlie  slave, 
must  be  referred  to  th«  master. 

Appeal  from  the  Circuit  Court  of  ChamberSo  - 
Tried  before  the  Hon.  Eojjkrt  Dougherty. 


This  action  was  brought  by  James  Heath,  against  Sam- 
uel Devaughi),  George  W.  Devaughn,  Joshua  Bussey,  and 
Wiisliington  Bussey,  to  recover  damages  for  a  trespass  ou 
tlie  plaintiff's  lands.  It  appeared  from  .  the  evidence  ad- 
duced on  the  trial,  that  one  of  the  Devaughns  suspected 
the  plaintift  of  trading  with  one  of  his  slaves,  and  laid  a 
snare  to  catch  him,  by  sending  the  slave  to  the  plaintitF's 
houses  l)y  night,  with  a  piece  of  meat  to  sell,  while  the  de- 
fendiints  lay  hidden  within  heai'iug  of  the  conversation 
whicii  might  ensue.  Th(,'  slave,  however,  sent  information 
of  tlu?  plot  to  the  plaintilf;  and  when  the  party  approached 
the  plaintiff's  house,  one  Hanmiond,  a  young  man  living 
in  tlie  plaintilf 's  house,  secreted  himself  iu  the  cotton, 
near  the  path  by  which  they  came,  and  recognized  the  de- 
fendants as  th^  peisoMS  composing  the  pai'ty  ;  and  when 
the  slave  knocked  at  the  door,  and  said  that  lie  had  a  piece 
of  meat  to  sell,  the  plaintiff  came  out,  and  ordered  him  off. 
The  plaintiff's  dogs  were  aroused  by  the  party  in  ambusji, 
and  began  to  bark  at  them  ;  and  when  the  plaintiff  called 
«ut  "Who's  there"?  the  defendants  ran   off;  but  one  of 
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them  was  oveiitikeii  by  the  plaintiff  and  Hiimmond.  Ham- 
mond, who  was  introduced  as  a  witness  by  the  phiintiff, 
testified  to  the  information  which  the  plaintiff  received  of 
the  defendants'  plot,  and  to  the  facts  which  occurred  on  the 
plaintiff's  premises  on  the  occasion  referred  to.  The  de- 
fendants proved,  that  the  plaintiff  had  made  inconsistent 
declarations  at  different  times,  when  spefikingof  the- occur- 
rences at  his  house  on  the  night  of  the  alleged  trespass ; 
and  thart  he  or  his  wife  had  given  two  or  three  pairs- of- old 
pantaloons  to  Devaughan's  slave,  who  had  formerly  be- 
longed.to  Mrs.  Heath's  first  husband. 

The  court  charged  the  jury,  at  the  request  of  the  plain- 
tiff, ''that  if  :Devaughn's  slave  had  been  an  old  family  ne- 
gro of  the  plaintiff"'s  wife,  then  the  plaintiff,  or  his  wife, 
had  a  legal  right  to  give  said  slave  several  pairs  of  old  pan- 
taloons, without  the  knowledge  or  consent  of  his  master," 
The  defendants  excepted  to  this  charge,  and  requested  the 
court  to  instruct  the  jury,  "that  they  can  not  give  vindic- 
tive damages,  unless  they  believe,  from  tlie  evidence,  that 
the  defendants  maliciousl}^  entered  tlje  plaintiff's  lands,  in 
a  rude,  aggravating,  or  insulting  manner,  and  committed 
tlie  trespass  alleged  in  the  complaint,"  The  court  refused 
to  give  this  charge,  andithe  defendants  excepted  ;  and  they 
now  assign  as  error  .the. charge. given,  and  the  refusal  of  the 
cliarge  asked. 

Allison  &  Andrews,  Richards  &  Falknek,  for  thu 
ajipellants. 

]5rock  &  Barnes,  Chilton  .&  Yancey,  contra. 

STONE,  J. — The  cJiavge  asked  by  the  defendants  in  the 
court  below,  dvd  refused  .by  the  court,  assunu?s  that,  to 
justify  the  jury  in  awardij)g  vindictive  damages,  in  an  acr- 
tion  of  trof-pass  quarc  clausum  frrgit,  the  defendant  must 
have  enteretl  the  land  vialicioushj,  in  a  rude,  a(/gravating, 
or  insulting  manner.  Tliese  conjoint  words  evidently 
erectedtoo  strict  a  standard  of  liability.  Trespasses  might 
be  so  wantonly  or  recklessly  committed,  as  to  justify  >the 
imposition  of  vindictive  damages,  ,without  any  evidence  of 
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actual  maiice  towards  the  owner  of  the  property  trespassed 
upon.  The  word  aggravating  was  probably  employed  as 
the  synonym  of  qff'cnsive,  or  insulting,  According  to  it 
this  meaning,  cases  may  be  imagined,  which  would  call  for 
exemplary  damages,  when  the  act.  complained  of  was 
neither  tumultuous,  grossly  abusive,  contemptuous,  nor 
strictly  insulting.  It  has  been  ruled  that,  "in  cases  at- 
tended with  circumstances  of  aggravation,  the  jury  may 
give  exemplary  damages."— If /^c/ze??  v.  BiJlingslcy,  17  Ala, 
394;  Farker  v,.  Mise,  27  Ala.  4S3.  When  the  circum- 
stances of  the  trespass  are  rude,  or  insulting,  malice  may 
Be  inferred  from  them.  So,  malice  or  ill-will  may  be  found 
to  exist,  when  there  are  no  accompanying  acts  of  rudeness 
or  insult.  The  charge  was  properly  refused. — 2  Greenl. 
Ev.  §  253,  and  note. 

[2.]  The  charge  given  asserts,  that  Mrs.  Heath  had  the 
legal  riglit  to  give  to  Ralph,  the  slave  of  Mr.  Devaughn, 
three  or  four  pairs  of  old  pantaloons,  without  the  knowl- 
edge or  consent  of  the  latter.  We  have  looked  into  this 
question  with  miich  care,  and  cannot  find  that  the  circuit 
court  erred  in  giving  this  charge.  The  articles  are  harm- 
less in- their  character,  and,  if  given,  could  not  possibly 
have  injured  Mr.  Devaughn.  We  have  no  statute  which 
forbids  the  giving  of  articles  like  these  to  slaves.  The 
substance  of  the  ciiarge  wa*,  that  Mrs.  Heath  had  the  right 
to  abandon  the  ownership  and  j)ossession  of  the  property 
to  the  slave.  When  the  gift  was  perfected  by  delivery, 
the  articles  became  the  property  of  Mr.  Devaughn,  the 
slave's  master.  In  a  leading  case  on  tiiis  subject,  {Fable 
V.  Broun,  2  Hill's  Ch.  397,)  the  court  said,  "If  one  having 
good  title  to  |>ersonal  property,  should  transfer  it  into  the 
possession  of  a  slave,  this  transfer  would  not  be  void  ;.  the 
title  would  be  changed,  but  the  title  and  possession  must 
be  referred  to  the  master." — See,  also,  Brand-on  v.  Hunts- 
mile  Bunk,  1  Stt>w.  341 ;  Trotter  v.  Blocker,  G  Porter,  291  ; 
Leech  r.  Coolnj,  G  Sm.  &  M.  93  ;  Cobb  on  Slavery,  §  263 ; 
WiUianis  v.  Ash,  1  How.  U.  S.  13. 

The  judgment  of  the  circuit  court  is  affirmed. 
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ORMOXD  vs.  MARTIN. 

[bill  in  EQC7TY   FOR  PARTITION   OF  LANDS.] 

1.  Adverse possesfian  hy  purchaser,  under  color  of  title. — "WJiere  apnrchaser 
enters  into  the  possession  of  land  under  a  veudor'.s  Ixjnd,  conditioned 
to  make  title  by  a  specified  day,  which  mnst  arrive  before  a  part  of 
the  pnrchaee-inoney  is  due  by  the  tenns  of  the  contract,  his  possession 
cannot  be  considered  adverse  to  tlie  vendor,  until  the  day  .-ippointed 
for  tlie  conveyance  of  the  title ;  and  where  such  bond  is  executed  by 
one  who  ijrofesses  to  act  as  the  agent  of  several  joint  owners,  for  ono 
of  whom  he  has  no  authority  to  act,  and  is  thus  conditioned  for  the 
coTiveyance  of  title  by  them,  the  character  of  the  purchaser's  posses- 
sion is  the  same  as  to  all  the  owners. 

2.  Action  at  law  in  suits  for  partition. — The  act  of  February  6,  1858,  "to 
regulate  the  practice  in  partition  suits,''  (Session  Acts  1857-58,  p.  294,) 
dispen.ws  with  the  necessity  of  an  action  at  law,  to  settle  a  contro- 
verted question  of  legal  title  arising  in  a  chancery  suit  for  the  parti« 
tion  of  lands. 

3.  Lialnlity  for  rents,  ayid  cmnpenmtion  for  fmprovrmenti. — Tn  a- c■h■^n eery 
suit  for  the  partition  of  lands,- V>v  analogy  to  the  rule  presn'ibed  by 
statute  f«r  real  a<:-tions  at  law,  (Code,  ^  •i'ilo,)  a  defendant,  who  liokls 
posses.sion  under  color  of  title,  in  good  faith,  will  not  be  chaigid  with 
rent  for  more  than  one  year  before  the  coiiinienceinent  of  the  suit ;  and 
he  will  be  allowed  compensation  for  the  value  ol  improvements  made 
by  him  during  such  possession,  not  exceeding  the  amount  of  rents 
charged  against  him. 

Appeal  from  the  Chancery  Court  at  Tuskaloosa. 
Heard  before  the  Hon.  Jame.s  B.  Clark. 

The  bill  in  this  ca.?e  was  filed,  on  the  12th  Febrnary, 
1857,  by  the  children  and  heirs-at-law  of  John  F.  ]\Iartin, 
deceased,  against  John  J.  Ormond;  and  sought  a  panition 
of  a  certain  tract  of  land,  of  which  the  defendant  had 
the  possession,  and  of  which  the  complainant.?  claimed 
to  be  entitled  to  a«  undivided  fifth  part,  as  tenants 
in  common  with  him,  together  with  one-fifth  pai-t  of  the 
rents  accruing  during  the  defendant's  possession.  The 
land  in  controversy  belonged  to  William  A.  Martin,  who 
died  in  August,  1S4-2,  intestate,  without  wife  or  children, 
and  leavinsr  five  brothers  and  sisters  as  his  heirs-at-law, 
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one  of  wliom  was  John  F.  Martin,  the  father  of  the  com- 
plainants. Letters  of  administration  on  the  estate  of  said 
William  A.  Martin  were  grantc^d,  in  September,  1842,  to 
James  M.  Bradford,  who  was  the  husband  of  one  of  the 
decedent's  sisters  and  heirs-at-!aw.  In  December,  1845, 
Bradiord,  professing  to  act  as  the  agent  of  the  heirs-at-law 
of  said  William  A.  Martin,  all  of  whom  were  then  of  full 
age,  sold  the  tract  of  land  now  in  controversy  to  the  de- 
fendant, and  executed  to  him  a  bond  for  titles,  dated  the 
19th  December,  ISlo,  and  conditioned  "  to  make  to  th« 
said  Oiniond,  and  to  cause  to  be  m:ide  by  the  heirs-at-law 
of  William  A.  Martin,  a  title  in  fee-simple  to  the  said  lands 
by  the  Ist  of  July  next."  ]3y  the  terms  of  tlie  contract, 
$3,000  of  the  purchase-money  was  to  be  paid  by  Ormond 
during  the  then  "  present  season,"  and  the  balance  in  two 
equal  payments,  of  $1577  50  each,  on  the  1st  January, 
1S47,  and  1848,  with  interest  from  the  1st  January,' 1846. 
Ormond  entered  into  the  possession  of  the  land,  under  the 
contract,  on  the  1st  January,  1S4G  ;  continued  in  the  pos- 
session up  to  the  commencement  of  this  suit,  and  erected 
valuable  improvements.  John  F.  Mfirtin,  the  father  of  the 
complainants,  died  in  Februar}^  1 846,  having  never  con- 
veyed ills  interest  in  the  lands  to  the  def(,'ndant,  nor  other- 
wise ratified  the  sale  by  Bradford  ;  but  all  the  other  heirs 
of  William  A.  Martin  prom[»tly  ratified  the  sale,  and  exe- 
cutt'd  conveyances  to  tlie  defendant. 

The  defendant  demurred  to  the  bill,  for  want  of  equity, 
and  pleaded  the  statute  of  limitations  of  ten  years.  The 
chancellor  overruled  the  demurrer,  and,  on  final  hearing  on 
pleadings  and  proof,  rendered  a  decree  for  the  complainants; 
holding,  that  the  plea  of  the  statute  of  limitations  was  not 
sustained  by  the  facts,  that  the  defendant  was  nt)t  entitled 
to  compensation  for  improvements  made  by  him  on  the 
land,  and  that  he  v/as  chargeable  with  rent  from  the  time 
hig  possession  commenced.  Each  part  ef  the  chancellor's 
decree  is  now  assiijued  as  error. 


o 


E.  W.  Peck,  for  appellant. — 1.  The  denmrrer  to  the  bill 
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ought  to  have  been  sustained,  because  the  complainants 
had  not  established  their  title  at  law. — 4  KentV  Com. 
364—5;  note  a  ;  Wilkin  v.  Wilkin,  1  Johns.  Ch.  1  IS  ;  Phel2)S 
V.  Green,  3  Johns.  Ch.  302  ;  Clapp  v.  S'romaghany  9  Cowen, 
520.. 

2.  The  plea  of  the  statute  of  limitations  of  ten  years 
was  a  complete  defense  to  the  suit.  The  defendant  pur- 
chased the  land  from  one  who  represented  that  he  was  au- 
thorized to  sell,  and  whom  he  believed  to  be  so  authorized  ; 
and  his  possession,  taken  in  good'  faith  under  that  pur- 
chase, was  under  color  and  claim  of  title,  and  Continued"' 
for  more  than  the  length  of  time  prescribed  by  the  statute 
as  a  bar. — Jachson  v.  Smith,  13  Jolms.  406  ;  Clapp  v.  B)-om- 
aghan,  9  Cowen,  550—56  ;  Jadison  v.  Wheat,  IS  Johns.  40  ; 
Jachson  v.  Newton,  IS  Johns.  355  ;  JacJcson  v.  Vermilyeay 
6' Cowen,  677  ;  Smith  v.  Burtiss,  9  Johtis.  180. 

3.  The  defendant  ou2fhr  not  to  have  been  charfjed  with 
rent  for  a  longer  period  than  one  year  before  the  com- 
mencement of  the  suit. — Code,  §  2216. 

4.  If  the  defendant  is  liable  for  rents,  he  is  entitled  to 
compensation  for  improvement?. — Jones  v.  Ward,  10  Yer- 
ger,  169  ;  McKinlcy  v.  IloUiday,  10  Yerger,  477  ;  Ilorton. 
V.  Sledge,  29  Ala.  478.  . 

W.  Coleman,  and  S.  F^  Rale,  co7itra.^—l.  There  was 
no  necessity  for  an  action  at  law  to  establish  the  complain- 
ants' title. — Ilorton  V.  Sledge,  2^  MaAlS;  Bclomj  v.  It  alJccr, 
9  Porter,  49S  ;  .6  Dana,  374. 

2.  The  statute  of  limitations  begins  to  run  only  from 
the  commencement  of  an  adverse  possession. — TiUotson  v. 
Doc,  exdem.  Kennedy,  5  Ala.  .410  ;  4  Wash.  C.  C.  368. 
The  d(!fen(1ant  went  into  possession  under  a  title-bond, 
which  expressly  recognized  the  title  to  be  in  the  heirs  of 
William  A.  ]Martin  ;  and  his  possession  could  not  possibly 
become  adverse  to  them,  until  the  1st  July,  1816,  when, 
by  the  terms  of  the  contract,  their  title  was  to  be  conveyed 
to  him. — 11  Ohio,  455  ;  12  Mass,  325  ;  Scnhnnj  v.  Stewart 
(&  EastoUt  22  Ma.   217.     The  defendant's   possession  not . 
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Keing  adverse  to  Jolin  F.  Martin  at  the  time  of  li is  death, 
and  the  complainants  being  infants  at  that  time,  the  statute 
of  limitations  could  not  bar  their  rights.  Nor  are  ti)'e  facts 
shown  which  are  necessary  to  constitute  adverse  possessron 
between  tenants  in  common. — B'enjft  v.  Crcar/h,  2l'A1a. 
156;  Harrison  v.  Poole,  16  Ala.  174;  (Jotton  i\  Thompson^ 
25  Ala.  6S0  ;  JohnsQii  v.  Touhnin,  IS  Ala.  50  ;  5  Wheaton,. 
125. 

3.  On  the  question  of  rents  and  improvements,  the  ap- 
pellees rely  on  Ilorton   v.  Sledge,  29  Ala.  478,  and  authori- 
ties there  cited. 

R.  W.  WALKER,  J.— 1.  The  land,  a  partition  of  which 
lis  sought,  belonged  to  William  A.  Martin  in    his  life-time, 
and  on  his  death  descended  to  his  heirs,  one  of  whom  was" 
JPohn  F.  M;lrtin,  the  father  of  the  complainants.     Ormond' 
went  into  possession  of  the  land  about  the  1st  of  January, 
1846.     John  F.    Martin   (the  father  of  the   complainants)' 
died  in  February,  1S4G.     The   question  to  be   determined" 
18,  whether  the  possession  ot  Ormond,  commencing  on  the 
1st  January,   1S46,   was  adverse  to  John  F.  ^Martin,  who 
died  in  the   succeeding  month  ;  for,    as  the    complainants 
were  minors  at  the  death  of  their  flither,  unless  Oi"mond's> 
possession  was  at  that  time  adverse,  his  plea  of  the  scatute 
of  limitations  must  fail. 

The  contract,  made  on  the  19th  December,  IS  15,  be- 
tween the  defendant  and  Bradford,  recites  that  Bradford, 
acting  lor  iiimseif  and  the  heirs  of  William  A.  Martin,  sold' 
the  land  to  the  deft'nuant,  for  S6,0S0,  of  which  amount  tho- 
sum  of  S'3,000  was  to  be  paid  by  Ormond  during  the  then 
"present  season,"  and  the  balance  in  two  equal  payments, 
of  S1577  50  each,  on  the  1st  January,  1S47  and  1848,- 
with  interest  from  1st  January,  1846;  and  Bradford  bound 
himself,  in  tiie  })enal  sum  of  SG,000,  to  make  to  Ormond, 
and  to  cause  to  be  made  by  the  heirsat-law  of  William  A. 
Martin,  a  title  in  fe( -simple  to  the  land  by  tiie  Ist  of  July, 
1846.  The  answers  of  the  defendant  show,  that  Bradford 
professed  to  be  tlie  agent  of  the  heirs  of  William  A.  Mat- 
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tin,  all  of  whom  were  of  age  ;  that  defendant  believed  that 
Bradford  was  authorized  to  sell  the  land  ;  that,  so  believing, 
he  made  the  purchase  from  Bradford,  relying  on  the  power 
and  authority  of  the  latter  to  make  the  sale,  and  that  he 
entered  into  the  possession  of,  and  continued  to  hold  the 
land,  under  and  by  virtue  of  said  purchase.  As  to  all  of 
the  heirs  except  John  F.  Martin,  it  is  sliown  that  Bradford 
was  authorized  to  make  the  sale  ;  for  they  ratified  the  same, 
and  severally  conveyed  to  Ormond.  But  the  interest  of 
John  F.  Martin  was  never  conveyed  to  Ormond ;  and,  un- 
der the  pleadings  and  evidence,  it  must  be  held,  that  Brad- 
ford had  no  authority  to  sell  his  share. 

Where  a  party  enters  into  the  possession  of  land  under 
a  bond  conditioned  to  make  titles  when  the  purchase-money 
is  paid,  his  possession,  so  long  as  the  purchase-money  re- 
mains unpaid,  is  held  to  be  in  subordination  to  the  title  of 
the  vendor  ;  and  in  an  action  by  the  latter  for  the  recovery 
of  the  land,  the  vendee  cannot  claim  the  protection  of  the 
statute  of  limitations,  on  the  ground  of  adverse  pos^^ession 
under  color  of  title. — Seahury  c.  Stewart  d-  Eadon,  22  Ala. 
207;  McQueen  u.  Ivei/,  36  Ala.  SOS.  ]jut,  when  the  ven- 
dee has  complied  with  the  terms  of  the  contract  on  his 
part,  by  paying  the  purchase-money,  such  a  bond  is  color 
of  title ;  and  if  he  thereafter  remain  in  possession,  claim- 
ing the  land  as  his  own,  for  the  period  prescribed  by  the 
statute  of  limitations,  the  legal  title  will  be  barred. — Mc- 
Queen V.  Ii'cij,  35  Ala.  30S,  and  cases  cited.  In  the  present 
case,  the  bond  was  not  conditioned  to  make  titles  upon  the 
payment  of  the  pui'chase-money,  but  by  a  day  named, 
which  would  arrive,  according  to  the  term  of  the  contract, 
befoi'c  a  pait  of  the  purchase-money  would  be  due.  The 
Y;iccis.t:  (|iiestion,  Vvhether,  in  such  a  case,  the  jjossessiou  of 
the  vendee  can  be  considered  adverse,  before  the  time  ap- 
pointed for  the  conveyance  of  the  title  to  him,  has  never 
been  consjdci-ed  by  this  court.  ]jut  v.X'  think  that  the  rule 
deducible  from  the  authorities  is,  that,  until  the  time 
appointed  foi"  the  conveyance  of  the  title,  a  pcssession  un- 
der such  a  bond   must  be  considered  as  held  in  subordiua- 


JUNE  TERM,   J  SGI.  GO 3 


Ornioiul  V.  Martin. 


tion  to  tlie  title  of  the  vendor,  or  person  whoso  convey- 
ance is  stipulated  for.  The  principle  seems  to  be,  that 
where  one  enters  under  an  executory  agreeni(.'nt  for  a  future 
conveyance,  his  possession  cannot  be  deemod  advtn-se,  until 
he  is,  by  the  terms  of  the  agreement,  entitled  to  the  con- 
veyance.— See  JacJiSon  r.  Foster^  12  Johns.  490  ;  Fosf/ate 
V.  Ucrkimcr  Co.,  12  Barb.  3-3G  ;  Stamper  c.  Griffin,  12  Geo. 
4-57  5  LaFromhois  v.  Jachson,  8  Cow.  597  ;  Briggs  v.  Pros- 
ser,  14  Wend.  22S ;  Jackson  v.  Johnson,  5  Cowen,  74  (SJl-2); 
Higginhotliam  v.  Fishhack,  1  Marsh.  -50G. 

As,  by  the  terms  of  the  contract,  (Jrniond  ha<l  no  riglit 
to  demand  a  deed  from  the  heirs  for  whom  BradCord  was 
autiiorizcd  to  sell,  belbre  the  1st  July,  1S4G,  it  follows,  un- 
der the  rule  above  stated,  that  his  possession  was,  until 
then,,  not  adverse  to  them.  Was  the  case  different  as  to 
the  heir  wliose  agent  Bradford  professed  to  be,  but  who 
never  ratified  the  sale,  and  for  whom,  we  must,  upon  tlii-s 
record,  hold  he  was  not  authorized  to  act  ? 

Every  clement  in  the  definition  of  what  constitutes  a 
title  by  adverse  possession,  must  exist ;  otherwise  the  pos- 
session will  not  confer  title  under  the  statute  of  limitations. 
Groft  V.  Weakland,  34  Penn.  304.  The  fact  of  possession 
is  but  a  link  in  the  chain  of  title  by  adverse  holding.  It 
is  the  occupation  with  an  intent  to  claim  against  tiie  true 
owner,  which  renders  the  entry  and  possession  adverse. 
So  long  as  the  possessor  declares  that  he  holds  in  subordi- 
nation to  the  title  of  another,  the  povssessiun  cannot  be 
deemed  adverse.  The  question  of  adverse  possession  is, 
therefore,  peculiarly  one  of  intention.  That  it  is  the  in- 
tention to  claim  title  which  makes  the  possession  adverse, 
is  tlie  doctrine  upon  which  all  the  decisions  proceed.  If 
it  be  clear  that  there  is  no  such  intention,  there  can  be  no 
pretense  of  adverse  possession.  The  fact  of  tlie  possession, 
aiid  the  quo  animo  it  commenced  or  continued,  are  the  only 
tests. — AngellXim.  §^n  384,  3SG,  390,  and  authorities  cited. 

Now,  it  is  certain  that,  so  far  as  Ormond's  intention 
fixed  the  character  of  his  possession,  it  was  the  same  as  to 
all  the  heirs  of   Martin.     If  he  intended  to  hold  adversely 
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to  John  F.  Martin,  then  he  intended  to  hold  adversely  to 
the  other  heirs.  His  belief  was,  that  he  occupied  the  same 
position  towards  John  F.  Martin  that  he  occiijned  towards 
the  other  heirs,.  His  intention  was  to  hold  under  the  bond. 
He  did  notclaim  to  hold  otherwise  than  under  the  bond  ; 
and,  as  that  recognized- the  title  as  in  the  heirs,  his  posses- 
sion must  have  been  in  subordination  to  their  title.  Where 
the  very  instrument  under  which  one  holds  recognizes  the 
title  to  the  larsd  as  in  another  person,  and  stipulates  for  a 
future  conv(^3'^ance  of  the  same  to  the  possessor,  it  is  im- 
possible in  the  nature  of  things  that  he  can  intend  to  hold 
adversely  to  the  pei'son  whose  title  he  thus  recognizes. 
Authorities  supra. 

The  precise  question  w^e  are  discussing,  was  considered 
in- the  case  of  Stanq^cr  v.  G^-iffin,  (20  Geo.  31 '3.)  where  it 
was  held,  that  one  who  holds  land  under  a  bond  lor  titles, 
in  the  name  of  the  true  owner,  does  not,  so  long  as  the 
piirchase-rnoney  remains  unpaid,  hold  adversely  to  the  true 
owner,  even  though  the  bond  be  a  forgery  ;  piovided  he 
believes  it  to  be  the  bond  of  the  true  owner.  Tlie  argu- 
ment is  put  in  so  striking  a  light  by  Bt-nniiig,  J.,  who  de- 
livered the  opinion  of  the  court,  that  we  transcribe  a  por- 
tion of  it. 

"Possession,  to  be  available  under  the  statute  of  limita- 
tions,- has  to  be  adverse  to  the  title  of  the  ti'uc  owner.  The 
possession  of  no  person  can  be  adverse  to  the  title  of  the 
true  owner,  unless  the  person  inte7nls  it  to  be  adverse  to 
that  title.  No  one  can  intend  a  possession  to  be  adverse 
to  the  title  of  the  true  owner,  which  possession  ho  consid- 
ers himself  as  liolding  wider  the  true  owner.  Every  one 
who  holds  his  possession  under  a  bond  for  titles,  made  by 
the  true  owner,  must,  if  the  purchase-money  remains  un- 
paid, consider  himself  as  holding  under  the  true  owner. 
Therefore,  no  one  who  so  holds,  can  intend  his  possessiion 
to  be  adverse  to  the  title  of  the  true  owner  ;  and  therefore, 
the  possessi(jn  of  no  one  who  so  holds,  is  adverse  to  that 
title.  8o  equally  every  one  who  holds  his  possession  un 
(ier  a  bond  for  titles,  not  made  by  the  true  owner,   but 
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whicli  he  believes  to  have  been  made  by  tJie  true  owner, 
and  not  by  some  m<>n  personating  the  true  owner,  must,  if 
the  purchase-money  remains  unpaid,  consider  hiwitelf  as 
holdinu'  liuder  the  true  owner.  That  must  be  his  thought, 
if  he  believes  the  bond  to  be  genuine,  whether  it  be  gen- 
uine or  not.  Therefore, .no  one  who  so  holds  can  intend 
his  possession  to  be  adverse  to  the  title  of  the  true  owner; 
and  tlrerefore,  the  possession  of  no  one  who  so  holds,  is  ad- 
verse to  tlie  possesion  of  the  true  owner.  In  these  two 
sorts  of  possession,  the  result  is  precisely  the  same, 
whether  the  bond  be  spurious  or  genuine  ;  because,  in 
these  two  sorts  of  possession,  tlie  intent  of  the  holder  is 
the  same.  In  each,  he  intends  his  possession  to  be  a  pos- 
session under  the  true  owner  ;  and  intending  tliis,  he  can- 
not intend  the  possession  to  be  ad.verse  to  the  true  owner'e 
iitle.  *  *  *  *  #  * 

"To  illustrate.:  0.  is  the  owaer  of  a  lot  of  land;  A. 
goes  to  B.,  and  says  to  him,  that  he  is  the  agent  for  C.  to 
-sell  the  lot,  and  sells  .tlie  lot  to  B.,  .with  tiie  understanding 
■that  the  title  is  to  be  made  by  C,  when  the  purchase- 
money  sluiil  have  been  paid  by  B.,  and  that  he  is  to  get 
from  C,  for.B.,.C.'s  bond  to  that  effect;  A.  brings  a  bond 
to  B.,  with  C.'s  name  signed  to  it,  and  delivers  it  as  a  bond 
of  C. ;  the  bond  is  a  forgery  ;  B.  takes  possession  under  it ; 
B.  does  not  inttnid  to  hold  adversely  to  ('.,  because  he 
thinks  he  is  holding  under  C. ;  and  so  thinking,  it  cannot 
be  supposed  that  he  intends  to  hold  adversely  to  C." 

Having  before  ascertained  that  the  possession  of  Ormond 
was  nor,  at  the  deatli  of  John  F.  Martin,  adverse  to  the 
title  of  the  heirs  for  whom  Bradford  was  authorized  to  sell, 
it  follows  froui  the  principles  just  laid  down,  tliat  it  was 
not  adverse  to  the  title  of  John  F.  Martin,  for  whom  Brad- 
lord  (in  wliose  assumed  authority  Ormond  trusted)  professed 
to  be  the  agent. 

.2.  The  rule  of  law*  which  required  an  action. at  law,  to 
settle  a  controverted  question  of  legal  title,  arising  in  a 
cluincrrv  pioceeding  for  th(;  partition  of  land,  is  changed 
by  statute  in  this  State  ;  and  it  is  not  now  indispensable 
that  such  suit  should  be  had. — Acts  '-57-S,  p.  2S)^. 
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8.  Section  2216  of  the  Code  provides,  that  "persons 
holding  possession  under  color  of  title,  in  good  laith,  are 
not  responsible  for  damages,  or  rent,  for  more  than  one 
year  before  the  commencement  of  the  suit."  Although 
this  section  is  part  of  a  chapter  which  relates  to  real  ac- 
tions in  courts  of  law,  we  think  that  a  court  of  chancery 
should  apply  to  a  case  like  this,  which  is  in  .the  nature  of 
an  equitable  ejectment,  a  rule  analogous  to  that  which  the 
statute  prescribes  for  the  action  at  law.  Hence,  we  think 
that  the  chancellor  erred,  in  charging  the  appellant  with 
rent  for  more  than  one  year  before  the  commencement  of 
the  suit.  The  appellant  is  entitled  to  the  value  of  the  im- 
provements made  l)y  him  after  the  1st  July,  1846,  at  which 
time  the  bond  under  which  he  entered  became  color  of 
title  ;  but  it  must  be  borne  in  mind,  that  he  can  in  no 
event  be  entitled  to  compensation  for  improvements  made, 
beyond  the  rents  charged  against  him. — Ilorton  v.  Sledge, 
29  Ala.  49S,  and  authorities  there  cited. 

Decree  revei'sed,  and  cause  remanded. 


BORUM  vs.  KING'S  ADM'R. 

[BIM.  IK  EQUITY  TO  KXKOItCK  VOIUNTAnV  EXKXJUTOKY  TRUST  ] 

1.  Conmlcrallon  of  deed. — Love  and  uffevtioii  for  a  grandson  is  not  a  val- 
uuV)l(;  consiiujratioii  for  a  deed. 

2.  Transfer  of  nofe ;  )rrrnuv)ed  CTixInice  of  covnnon  ?«»•  in  bitticr  Sl/ilc. — By 
tiic  coiuinnn  law,  (wliicli  will  bo  j)ri'sinm'd,  in  the  aliecncc  of  evidence 
to  the  contrary,  to  prevail  in  a  si.-stor  Slate,)  to  transfer  the  lejjal  title 
to  a  ])roinissory  note,  withont  didivery,  it  is  ne-cessary  tliat  there 
should  he  jui  endorsement  on  the  note  itself,  or  on  another  paper  at- 
tael-.ed  1o  it 

3.  Volnniar<i  ixccvlonj  trust  not  enforced. — A  court  of  eqniiy  will  not  en- 
/oree,  a;;:rii:Kt  tlie  grantor  or  liis  ])ersonal  representative,  a  purely  vol- 
untary executory  trust  in  favor  of  a  .grand-child. 

ArPBAL  from  the  Chancery  Court  of  Macon. 


JUNE  TR^:\r,   ISai.         G07 

Ijuniiii  V.  Kind's  Adin'r. 

Heard  betoie  the  Hon.  Ja.mks  J3.  Clakk. 

The  bill  in  tHs  case  was  filed  by  "William  B'.  Borum, 
against  the  personal  representative  of  his  inaternal  grand- 
father, William  King,  decease*!  ;  and  soiiglit  to  enforce  the 
Specific  execution  of  a  trust,  created  by  a  deed  of  which 
the  following  is  a  copy  : 

"State  of  Georgia,  i  Know  all  men  by  these  presents, 
Harris  county.  )  that  I,  William  King,  of  the  State 
and  county  aforesaid,  for  and  on  account  of  the  rehition- 
ship  and  love  that  I  have  for  my  grandson,  William  Ben- 
jamin Borum,  do,  by  these  presents,  give  and  convey  unto 
my  grandson  one  note  of  luind,  for  the  amount  of  $  l:7-5,  on 
Benjamin  F.  Boi  um,  the  father  of  my  grandson,  due  the 
80th  Xovember,  lS-59;  and  I  also  give  to  my  said  grandson 
the  further  sum  of  $1,000,  lawful  money,  to  be  paid  to  the 
said  William  B.  Borum  at  my  death,  or  within  twelve 
months  after,  by  my  administrators  or  executors,  as  the 
case  may  be.  But  the  note  and  money  above  specified  is 
given  on  the  following  conditions  and  restrictions — to-VATt : 
that  if  the  said  William  Borum  should  die  before  he  ai  rives 
at  the  age  of  twenty-one  years,  or  should  he  die  before  he 
has  a  legitimate  child  or  children  to  heir  and  inherit  it, 
the  above  several  sums  of  money,  with  the  interest,  is  to 
be  paid  back  into  the  hands  of  my  administrator  or  execu- 
tor, and  become  a  part  of  my  estate,  and  be  divided  equally 
among  my  heirs  or  children — to-wit,"  specifying  them. 
**  An<]  I  di)  by  these  presents  constitute  and  appoint  my 
son,  Ilrirvey  King,  my  special  agent,  and  guardian  of  my 
said  yiandson,  to  manaiie  and  control  the  before-mentioned 
sum  of  money,  to  the  best  advantage,  for  my  grandson  ; 
and  [he]  may,  if  he  thinks  proper,  pay  the  interest  of  said 
money  to  the  clothing  and  educating  of  my  said  grandson. 
It  is  my  special  recpiest,  that  the  money  should  in  no  wise 
be  paid  into  the  hands  of  Benjamin  F.  Borum,  the  father 
of  my  grandson,  but  that  a  guardian  be  appointed  by  the 
court  from  out  of  the  relations  of  my  grandson's  nn^ther, 
■which  guardian  may  act  agreeably  to  the  instructions  above 
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Specified  for  Harvey  King.  Moreover,  if  I  should  die,  and 
make  no  will,  this  gift  to  my  grandson  is  to  be  considered 
in  lull  of  all  of  my  grandson,  and  is  to  forever  prevent 
him,  or  his  fiither,  from  any  claim  on  niy  estate.  In  wit- 
ness whereof,  I  have  hereunto  set  my  hand  and  seal,  this 
1st  .December,  A.  D.  1S40." 

"  William  King,  [seal.]" 

''  Wm.  B.-Pryor, 

*'  Osborn  Crook." 

The  bill  alleged,  that  this  deed  was  executed  in  Georgia, 
where  the  grantor  then  resided,  was  delivered  by  him  to 
the  c^mphiinant,  "  so  far  as  the  circumstances  of  the  case 
would  admit,  and  caused  to  be  spread  upon  the  records  of 
the, proper  office  ;"  that  the  grantor  afterwards  collected 
Irom  Benjamin  F. Borum  the  money  due  on  said  note  men- 
tioned in  said  deed,  but  never  paid  any  part  of  it,  or  of  the 
$1,000  mentioned  in  said  deed,  to  the  complainant;  that 
Baid  grantor  removed  to  Macon  county,  Alabama,  in  the 
year  3  845,  and  there  died  in  October,  lb-55  ;  that  letters  of 
administration  on  his  estate,  cum  tcstamoito  anncxo,  were 
duly  granted  to  the  defendant,  who  refused  to  pay  com- 
plainant any  part  of  said  moneys  ;  that  Harvey  King  died 
in  the  yeai'  ISoG,  and  that  the  complainant  was  over  twen- 
ty-one years  of  age.  The  prayer  of  the  bill  was  for  an 
account,  a  money  decree  against  the  administrator  for  the 
amount  which  might  be  found  due  to  the  complainant,  and 
general  relief.  The  chancellor  dismissed  the  bill,  on  mo- 
tion, for  want  of  equity.;  and  his  decree  is  now  assigned 
as  error. 

Geo.  W.  Gunn,  with  W.  P.  Chilton,  for  appellant. 
Clopton  &  LiGON,  contra. 

A.  J.  WALKER,  C.  J.— We  think  it  is  clear  that  the  de- 
cision of  V.ii'.  chancellor  was  correct.  Love  and  aflextion 
for  a  gi;iri!-(t!i  is  not  a  valuable  consideration,  as  we  de- 
cided i!i  !\  i'liihrcivv.  Kinnchrciv,  ?A  Ala.  (j28.  T lie  deed  of 
William  K  >  :.'(  was,  therefore,  purely  voluntary.    The  deed 
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did  not  convey  the  legal  title  to  the  note  therein  described. 
Supposing  the  common  law  to  have  prevailed  in  Georgia, 
where  the  deed  was  executed,  the  note  not  having  been  de- 
livered, an  endorsement  on  the  paper  itself,  or  At  least  on 
one  attached  to  it,  was  necessary  to  transfer  the  legal  title. 
Hall  V.  P.  (&  M.  Bank  of  MohUe,  6  Ala.  761.  We  have, 
then,  so  far  as  the  note  is  concerned,  "  an  instrument  pur- 
porting to  be  a  conveyance,  or  assignment  of  property,  *  ♦  • 
but  which  does  not  operate  to  divest  the  grantor  of  the 
legal  estate  (title) ;"  and  which,  therefore,  does  not  convey 
a  perfect,  executed  trust.  The  execution  of  such  an  instru- 
ment, it  being  purely  voluntary,  will  not  be  enforced  in 
equity  against  the  party  himself,  or  against  his  representa- 
tives after  his  decease. — Hill  on  Trustees,  137  ;  Ellison  v. 
Ellison,  6  Ves.  656  ;  S.  C,  1  Lead.  Cas.  in  Eq,  167,  and 
notes  by  Hare  &  Wallace;  2  Story's  Eq.  Jur.  §  795  a; 
Crompton  V.  Vasser,  19  Ala.  259;  Kinnebrew  v.Kinnebrew, 
supra.  So  far  as  the  thousand  dollars  mentioned  in  the 
deed  is  concerned,  if  the  instrument  can  be  regaded  as  op- 
erative inter  vivos,  it  is  settled  in  Kinnebrew  c.  Kinnebrew, 
supra,  that  the  trust  will  not  be  enforced  in  equity.  We 
refer  to  the  reasoning  and  authorities  adduced  in  the  case 
last  cited,  as  conclusive  on  this  point.  We  deem  it  proper 
to  remark,  that  the  arguments  and  authorities  of  the  chan- 
cellor have  greatly  aided  us  in  the  decision  of  this  case, 
and,  indeed,  have  left  us  but  little  to  do  save  to  concur  in 
his  conclusions. 
Affirmed. 


DAVIS  vs,  McCAMPBELL. 

[PEXmON  FOR  REIIEAKIN        ^  FTER  FINAT.  JU."j:.r:yT  AT  LA\V.] 

1.  Security  for  costs  of  appeal. — On  appeal  from  a  judgment  of  the  cir- 
cuit court,  di-niissing  a  petltl;'.  for  rehearing  after  final  judgment, 
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(Code,  $$  2407-15,)  the  surety  on  the  supersedeas  bond,  being  a  paiiy 
defendant  to  the  judgment  appealed  from,  cannot  become  a  surety 
for  the  costs  of  the  appeal ;  and  if  there  is  no  other  surety  for  tlte 
costs,  (Code,  §  3041,)  the  appeal  will  be  dismissed  on  motion. 

%.  £ehearing  atJaw,  on  account  of  lost  receipt  since  foxind. — Section  2407 
of  the  Code,  iHithorizing  a  rehearing  after  final  judgment  at  law,  on 
account  of  a  lost  receipt  or  discharge  of  the  claim  sued  on,  which  has 
Bince  been  found,  dtfes  not  apply  to  a  case  where  the  action  is  founded 
on  a  promissory  note,  and  the  receipt  only  shows  a  payment  of  tud  - 
original  consideration  of  the  note. 

3.  Same,  on  account  of  surprise,  accident,  mistaTce,  or  /;-a(MZ.— r"Where  the 
defendant  in  an  action  at  law  is  required  by  the  court,  as  the  condi- 
tion of  a  continuance,  to  confess  a  judgment  for  a  part  of  the  jdaiu- 
tiff's  demand,  and  confesses  judgment  accordingly,  he  cannot  after- 
wards obtain  a  rehearing  as  to  the  confessed  judgment,  (Code,  $  2408,) 
on  the  ground  of  surprise,  accident,  mistake,  or  fraud. 

Appeal  from  the  Circuit  CoiHrt-of-  Galhoim. 
Tried,  before  the.  Hon.  S.  D.  Hale.  ; 

The  original  action  in  this  case  was  brought  by  James 
A.  McCampbell,  against  J.  L.  Davis,  and  was  founded  03> 
the  defendant's  promissory  note  ior  $346  37,  dated  the  21ih 
April,  1858,  and  payable  one  day  after  date.  The  defend-* 
ant  pleaded  not  guilty,  want  of  consideration,  failure  o^ 
consideration,  fraud  in  procuring  the  execution  of  the  note, 
and  set-ofF.  At  the  May  term,  1859,  a  judgment  was  ren- 
dered against  the  defendant,  by  confession,  for  $175  ;  and 
the  cause  was  continued  as  to  the  residue  of  the  plaintiff's 
demand.  Ofi  :the  3d  September,  1859,  the  defendant  filed 
his  petition,  duly  sworn  to,  asking  a  supersedeas  of  the  ex- 
ecution which  had  been  issued  on  the  confessed  judgment, 
and  a  rehearing  of  the  cause.;  and  executed  a  sujycrsedeas 
bond,  as  required  by  the  statute,  with  M.  J.  Turnley  as  his 
surety.  The  petition  alleged-,  that  the  note  was  executed 
by  the  defendant  as  the  administrator  of  the  estate  of  one 
William  Mallory,  deceased,  and  was  given  for  the  amoun* 
of  an  open  account,  which  the.  plaintiff  claimed  to  hold 
against  said  Mallory  ;  that  one  item  of  said  account  was 
S180  60,  paid  by  plaintiff  to  one  MoNutt  on  the  ISth  Oc- 
tober, 1853,  and  another  item  was  S71  63,  taxes  paid  by. 
plaintiff  in  November,    1853, — both  of    said    payments  . 
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having  been  made  by  plaintiff,  as  he  claimed,  for  said  Mal'- 
lory  in  his  life-time  ;  that  the  defendant,  believing  he  had 
a  good  defense  against  the  note,  asked  a  continuance  of  the 
cause  at  the  trial  term,  but  was  unable  td  make  a  satisfac- 
tory show^ing,  and  wa3  therefore  required-  by  the  court  to 
confess  a  jurigment,  as  above  stated,  for  a  part  of  the 
plaintiff  ?8  demand,  as  the  conditioii  on  which  acontinuance 
Would  be  granted  as  to  the  residue  ;  and  that,  after  the 
rendition  of  this  judgment,  he  had  found  receipts  showing 
the  previous  payment  of  the  two  items  above  mentioned^ 
which  receipts  were  lost  or  mislaid  at  the  time  the  judg^ 
ment  was  rendered.  The  court  having  overruled  a  de- 
murrer to  the  petition,  the  plaintiff  in  the  judgment  filed 
a- plea,  denying  the  truth  of  the  facts  therein  alleged  ;  and 
issue  was  joined  on  said  plea. 

On  the  trial  before  the  juryv  as  the  bill  of  exceptions 
shows,  the  petitioner  offered  inevidenoe  the  plaintiff's  an- 
swers to  interrogatories  under  the  statute,  the  receipts 
mentioned  in  the  petition,  and  testimony  tending  to  show 
that  the  judgment  was  confessed  under  the  circumstances 
stated  in  the  petition.  The  account  which  was  the  origi-* 
nal  consideration  of  the  note,  was  made  an  exhibit  to  the 
interrogatories  to  the  plaintiff,  and  also  to  one  of  the  de- 
fendant's pleas  to  tfee  original  action  ;  and  while  said  ac- 
count contained  charges  against  the  defosdant  for  the  two 
items  above  referred  to^  it  gave  him  ■  credits  for  tw«  sum* 
very  nearly  corresponding  with  those  items,  both  in  dates* 
»ad  amounts.  The  petitioner  reserved  several  exception* 
te  the  rulings  of  the  cotirt  on  the  evidence,  which  require 
no  particular  notice.  On  all  the  evidence  adduced,  the 
court  charged  the  jury,  that  they  must  find  for  the  plain-: 
tiff  in  the  judgment ;  to  which  charge  the  petitioner  ex- 
cepted. On  the  verdict  of  the  jury,  the  ceurt  dismissed- 
the  petition  and  sujyersedeaSf^nd  rewdered  judgment  against' 
the  petitioner  and  his  surety  on  the  supersedeas  bond,  for 
the  amount  of  the  original  judgment  and  costs;  and  this- 
judgment,  t<)§ef^er  with  the  rulings  of  the ;  ceurt  on  the 
l^jeadinigs  and  'evidence,  is  here  assigned  as  error.     A  mo-^ 
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tion  was  submitted,  on  the  part  of  the  appellee,  to  dismiss 
the  appeal  for  want  of  security  for  costs. 

M.  J.  TuENM^T,  for  appellant. 
Martin,  Heflin  &  Forney,  contra, 

STONE,  J. — As  aanotion  has  been  made  in  this  case  to 
:dismiss  the  appeal,  for  want  of  security  for  costs,  we  feel 
*i)Ound  to  respond  to  it.  The  appeal  was  taken  from  the 
judgment  of  the  circuit  court,  dismissing  the  supersedeas. 
That  judgment  was  rendered  against  J.  L.  Davis,  and  M. 
J.  Turnley,  hi«  surety  on  the  supersedeas  bond  ;  the  judg- 
ment being  against  both  of  them.  M.  J.  Turnley  is  the 
only  surety  for  costs  of  the  appeal  to  this  court.  Beins  a 
party  to  the  judgment  appealed  from,  the  execution  by 
him  of  the  obligation  intended  as  a  security  for  costs,  is 
not  a  compliance  with  section  3041  of  the  Code.  There 
is  no  security  for  costs,  and  the  appeal  must  be  dismissed. 

The  appeal,  however,  -may  be  amended,  or  a  new  appeal 
may  be  prosecuted,  as  two  years  have  not  elapsed  since 
the  judgment  appealed  from  was  pronounced.  We  will, 
therefore,  dispose  of  the  merits  of  the  case. 

[2.]  We  do  not  think  the  case  made  by  the  petition  for 
supersedeas  is  within  section  2407  of  the  Code.  That  sec- 
tion provides  for  a  written  release  or  discharge  of  the  claim 
sued  on.  It  -contemplates  a  case  where  the  release  operates 
directly  on  the  cause  of  action  which  is  the  subject  of  the 
suit.  It  does  not  reach  a  case  like  the  present,  where  the 
lost  paper  only  tends  to  show  that  the  note,  which  is  the 
foundation  of  the  action,  was  executed  in  mistake,  and,  to 
a  certain  extent,  without  consideration.  If  the  papers  re- 
lied on  in  the  present  application  are  worth  aiiything,  their 
value  consists  in  ihe  fact — 'not  that  they  are  a  release  or 
discharge  of  the  claim  on  which  judgment  was  rendered — 
but  that  such  claim  never  had  a  valid  existence.  For  such 
cases  iseciioii  2407  of  to  Code  makes  no  provision. 

[ii.]  TL^  appellant's  case,  then,  n  -ist  stand  or  fall  on 
section  240&  of  the  «Code.     That  sot4/iun  gives  a  right  to 
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a  rehearing,  at  any  time  within  four  months  after  judg- 
ment, "  when  a  party  has  been  prevented  from  making  his 
defense,  by  surprise,  accident,  mistake,  or  fraud,  without 
fault  on  his  part."  The  judgment  in  the  present  case  was 
rendered  on  confession.  To  reh'eve  himself  from  this 
record  acknowledgment  of  the  justice  of  the  claim,  the 
appellant  shows  in  his  proof  that  he  had  made  application 
to  the  circuit  court  for  a  continuance  of  the  suit  against 
him,  and  that  the  circuit  court  required  him,  as  a  condition 
on  which  he  would  grant  the  continuance,  to  confess  judg- 
ment for  one  hundred  and  seventy-five  dollars,  part  of  the 
daim  sued  on.  This  plain  fact  proves,  that  the  circuit 
Cdurt  adjudged  the  showing  for  a  continuance,  as  to  that 
sum,  to  be  insufficient.  The  appellant  tTaereupon  accepted 
the  terms,  and  confessed  the  judgment.  This  ti'ansaction ^ 
had  all  the  elements  of  a  contract  by  matter  of  record,  and 
the  appellant  cannot  be  relieved  of  it' in  a  proceeding  un- 
der section  2408  of  the  Code.  We  hold  that,  by  a  judg- 
ment confessed  under  the  circumstances  disclosed  in  this 
record,  the  party  estops- himself  from  afterwards  litigating 
the  matter,  to  the  extent  confessed  ;  unless,  perhaps,  he 
might,*  in  another  forum,  show  that  the  act  of  confession . 
was  procured  from  him  by  fraud. 

Nor  can  we  perceive,  by  anything  apparent  on  this 
record,  that  the  appellant  has  been  materially  injured  by 
the  judgment  which  the  law  pronounces  on  his  acts.  He 
claims  a  credit,  on  18th  October,  1853,  of  $180  59  ;  he  . 
obtained  a  credit,  according  to  his  own  showing,  of  $180 
OH  the  same  account,  but  dated  October  19th,  1853.  He 
claims  a  credit  of  $71  63,  taxes  paid ;  he  received  a  credit- 
of  $70. 

Appeal  dismissed. 
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AUTREY  ts.  AUTREY'S  ADM'R.         • 

[final  settlembnt  and  distribution  of  decedent's  estate'.] 

I.  Advancements. — Money,  or  property,  given  by  a  parent  to  a  child,  will 
be  presumed  to  have  been  intended  as  an  advancement,  unless  such 
presumption  is  •repelled  by  the  nature  of  the  gift,  or  by  other  evidence 
showing  that  it  was  intended  as  an  absolute  gift.  To  show  that  an 
absolute  gift,  and  not  a  mere  advancement,  was  intended,  the  contem- 
poraneous declarations  of  the  parent  are  admissible  evidence  for  the 

•  ehild;  '^aiid  when  the  question  arises  between  drstributees,  there  ia 
much.reasen,  ae  well  a«,anJthority^an,support  of  the  pfoposition,"  that 
the  subsequent  declarations  of  ihe  parent,  expressive  of  his  intention 
in  parting  with  the  jjroperty,  are  admissible  evidence  for  the  same 
purpose.    But  in  this'  ease,  conceding  the  admissibility  of  such  subse- 

,  quent  declarations,  and  considering. them  in  eonaection  with  the  other 
facts  proved,  they  are  not  sufficient  to  show  that  the  primary  court 
erred  in  deciding  that  the  property  was  intended  as  an  advancement. 

Appeal  from  the  Register  m  Chancery  at  Claiborne, 
sitting  as  Probate  Judge  for  Monroe  county. 

In  the  matter  of  the  final  settlement  and  distribution  of 
the  estate,  of  Alaxajider  Autrey,  deceased,  on  the  ^gges' 
tion  of  the  administrator,  that  the  decedent  had  madead- 
vancemeHts  in  his  life-time  to  Anonymous  B.  Autrey,.  his 
son,  which  ought  to  be  brought  into  hotchpot.  On  the 
trial  of  the  issue  joined  on  this  suggestion,  as  .the  bill  <jf 
,  exceptions  states,  "  the  only  evidence  adduced.was  the  foK 
lowing"  : 

1.  The  answer  of  said  Anonymous  B.  Autrey,  on  oath, 
as  required  by  the  act  of  February  8,  1858,  "  to  better 
ascertain  advancements,''  &c.,  (Session  Acts  1857-58, 
p.  305,)  in  the  following  words  :  "  Aihant  says,  that  Jiis 
father,  Alexander  Autrey,  gave  him  the  following  described 
property,  to-wit :  In  the  year  1828,  household  furniture, 
valued  by  said  Alexander  Autrey  at  the  time  of  the  gift  at 
$25  ;  one  negro,  Albert,  valued  at,  and  worth  $400 ;  in  the 
year  1821,  or  1822,  one  colt,  worth  %5 ;  in  the  year  1851, 
one  negro  man,  Dick,  valued  by  said  Alexander  Autrey  at 
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SI  ,000  ;  and  in  the  year  1854,  in  cash,  $  1,980.  The  above 
is  the  only  property  affiant  ever  received  from  his  father, 
as  a  gift  or  advancement.  There  was  property  given  by 
said  Alexander  Autrey  to  all  his  children  ;  but  affiant  can- 
not positively  say,  whether  the  property  was  so  given  as 
an  advancement,  to  be  accounted  for  on  the  final  settlement 
of  the  estate  of  said  Alexander,-  or  was  intended  as  a  gift 
to  said  children." 

2.  The  testimony  of  Parthonia  B.  Aatrey  :  "  Alexander 
Autrey  in  his  life-time  gave  to  Anonymous  B.  Autrey,  his 
son,  one  negro  boy,  Albert ;  one  negro  woman.  Oily  ;  also, 
one  young  horse,  five  or  six  head  of  cattle,  four  or  five 
sheep,  one  bed  and  furniture  ;  worth,  in  all,  about  $1200. 
Said  property  was  given  about  the  year  1828.  He  also 
gave  to  said  Anonymous,  in  the  year  1853,  a  likely  negro 
man,  named  Dick  Hunter,  worth  about  $1,000,  and  S2,000 
in  gold;  and  he  also  gave  to  said  Anonymous,  in  the  year 
]  855,  $2,500,  as  she  was  informed  by  said  Alexander  and 
Anonymous  Autrey." 

•3.  The  testimony  of  Willis  •  Darby.:  "Anonymous  B. 
Autrey  told  witness,  in  18*54,  that  Alexander  Autrey  let 
him  have  $2,500,  given  it  to  him  at  that  time.  Anony- 
mous then  lived  in  Texas,  as  witness  was  informed  by  him^'* 
4.  The  testimony  of  R.  T.  Bagget :  "  Alexander  Autrey 
told  witness,  in  a  conversation  had  at  his  fireside,  that  he 
had  given  away  some  property  to  his  children.  The  words 
used  were  these :  'Now,  Mr.  Baggett,  I  don't  intend  that 
that  property  shall  ever  come  back  into  my  estate  again — 
I  gave  it  as  a  present,  to  help  them  along  to  live.'  Imme- 
diately after  that,  he  said  that  he  had  made  a  will,  and 
showed  it  to  witness,  and  witness  read  it-  *Now,  the 
property  in  my  possession  is  all  that  is  included  in  that 
will.  I  have  named  iio  property  in  that  will,  only  the 
valuation  of  it,  which  is  812,000  worth  of  negro  property 
for  my  living  children'  ;  $6,000  for  each  of  his  children, 
if  that  much  was  on  hand,  in  money.  He  then  said,  there 
would  probably  be  thirty-five  or  forty  negroes  left  for  his 
wifcr  during  her  life ;  and  at  her  death,  he  wanted  those 
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negroes  all  divided  equally  among  his  heirs,  his  gi-andchil- 
dren  included.  This  conversation  was  in  18-53,  or  1S54. 
Witness  heard  said  Autrey  repeat  the  same  on  other  occa- 
sions subsequently,  and  heard  him  say,  that  what  he  had 
given  his  children  was  theirs,  and  not  his ;  that  he  had 
given  it  to  them  as  a  present ;.  that  they  liad  helped  him  to 
make  it,  and  [hej  wanted  to  see  them  enjoy  it  w;hile  he 
lived  J  and  that  if  they  spent  it,  he  could  not  help  it.  He 
often  told  witness,  that  he  never  wanted  the  property  he 
had  given  to  them  to  come  back  into  his  estate,  or  to  be 
divided  among  his  heirs ;  this  was  subsequent  to  the  first 
conversation  spoken  of.  Witness  has  heard  hin>  say  the 
same  thing,  in  substance,  ten  or  twelve  times,  more  or  less." 
(Cross-examination.)  "  Said  Autrey  never  named  any  prop- 
erty he  had  given  to  any  of  his  children  ;  but  he  told  wit- 
ness, that  he  had  given  more  property  to  his  sons,  than  to 
his  daughters.  He  never  told  witness  what  his  intentions-, 
were  when  he  gave  off  his  pisopercy  to  his  children.  In 
the  conversations  alluded  to,  witness  can^t  say  that  said 
Autrey  used  the  language,  '  I  neyer  intended,*  or  '  I  don't 
intend' ;  but  thinks  he  said,  *  I  don't  intend.' 

5.  The  testimony  of  A.  L.  Autrey,  a  son  of  Anonymous 
B.  Autrey  :  "About  November,  lS-5-5,  I  went  to  live  with 
my  grandfather,  Alexander  B.  Autrey,  and  remained  with 
him  until  his  death.  Duringthat  time,  he  frequently  told  me, 
that  he  had  made  advancements  of  property  to  his  diflferent 
children,  but  had  always  intended  such  advancements  as 
absolute  gifts,  and  did  not  wish  or  intend  that  they  should 
ever  be  brought  up  on  the  final  disposition  of  his  estate. 
I  have  heard  him  say,  that  he  had  loaned  a  negro  girl  to 
Anonymous  B.  Autrey,  to  keep  until  he  (said  Alex.)  could 
get  a  negro  boy  for  him  ;  that  said  negro  girl  died  in  the 
possession  of  said  A»onymous,  but  belonged  to  him  (said 
Alex.)  at  the  time  of  her  dearth,  and.he  did  not  hold  said 
Anonymous  accountable  for.  her  value."  (Cross-examina- 
tion.) "I  would  further  state,  that  I  now  recollect  of  no 
person  being  present  when  said  Autrey  and  myself  had  the 
conversations  mentioned  above  ;  but  they  were  repeated 
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frequently  while  I  was  with  hira.  He  also  said,  that  he 
made  a  will  at  one  time,  but  had  destroyed  it ;  and  that  he 
did  not  wish  his  property  to  be  divided,  or  taken  from  those 
to  whom  he  had  given.it,  if  he  should  die  without  making, 
another  will.  I  believe  Oily  was  the  name  of  the  girl 
which  said  Autrey  said  he  had  given  to  said  Anonymous^ 
I;do  not  know  her  value." 

"  Thereupon,  the  said  Anonymous  B.  Autrey  moved  the 
court,  that  he  be  not  charged  with  any  advancements ;  but 
the  court  overruled,  his  motion,  and  held  that  he  was  charge- 
able with  $6,300  as  an  advancement  from  his  father,  which 
li,e  should  bring  into  hotchpot";  and  this  ruling  and  de-. 
cision  of  the  court,  to  which  ar,  exception  was  reserved  by- 
the  said  Anonymous,,  is  now  assigned  as  error. 

ToRKEY  &  Leslie,  for  appellant. — The  evidence  set  out 
iji  the  record  clearly  shows,  that  the  court  below  erred  in  • 
charging  the  appellant  with  $6,300  as  an  advancement. 
As  no  objection  was  made  to  any  portion  of  the  evidence, 
its  admissibility  was  thereb}^  conceded,  and  cannot  now  be 
questioned.  As  to  the  admissibility  of  the  decedent's  sub- 
sequent declarations,  if  the  court  should  hold  that  that 
question,  can  be  here  considered,  the  appellant  relies  on 
the  following  authorities  :  Phillips  v.  Cliappdl,  10  Geo.  16 ;  . 
Sherwood  v.    Smith,    23    Conn.    516  ;    Lawson's    appeal, 

23  Penn.  St.  (1 1  Harris,)  85  ;  Johnson  v.  Belden,  20  Conn. 
322  ;   Jfentz  r.  Dehaven,  1  Serg.  &  R.  312  ;  Butler  v.  Mcr. . 
Ins.  Co.,  14  Ala.  777  ;  Mitchell  v.  Mitchell,  8  Ala.  421. 

J.  W.  Posey,  contra. — The  decree  of  the  court  below  is 
fully  sustained  by  the  evidence.  The  subsequent  declara- 
tions of  the  intestate,  if  admissible  for.  any  purpose,  are 
not  sufficient  to  outweigh  the  other  fa^s  in  proof ;  and 
they   are    not   competent   evidence. — Rfimbly  v.  Stainton, 

24  Ala.  712  ;    3Iartin  v.  Hardesty,  27  Ma.  458  ;  Gillespie 
V,  Burleson,  28  Ala.  562  ;  May  v.  May,  23  Ala.  153. 

R.  W.  WALKER,.  J.— The  rule  is,  tijat  when  either. 
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money  or  property  is  given  by  a  parent  to  his  child,  it  will 
be  presumed  to  be  an  "  advancement"  under  the  statute, 
unless  the  nature  of  the  gift  repels  such  presumption  ;  as 
in  the  case  ot  trifling  presents,  money  expended  for  educa- 
tion, &c.  But  the  presumption,  that  property  given  by  a 
parent  to  his  child  was  intended  as  an  '  advancement,'  may 
be  repelled  by  evidence  showing  •  that  a  gift,  and  not  aa 
advancement,  was  intended  ;  and  for  this  purpose,  the  con- 
temporaneous declarations  of  the  parent  are  admissible. — 
MitcJieU  u.  Mitchell,  8  Ala.  414,  421  ;  Butler  v.  Mer.  Lis. 
Co.,  14  Ala.  777.  And  where  the  question  arises  between 
distributees,  whether  property  received  by  one  of  them 
was  intended  as  an  *  advancement,'  or  as  a  pure  gift,  there 
is  much  reason,  as  well  as  authority,  in  support  of  the  pro- 
position, that  the  declarations  of  the  intestate,  made  sub 
sequent  to  the  delivery,  expressive  of  bis  intention  in  part- 
ing with  the  pi'operty,  are  admissible  in  favor  of  the  child 
to  whom  it  was  delivered.— PM?j}xs  v.  Chappdl,  IG  Geo. 
16  ;  Sherwood  v.  Smith,  23  Conn.  Rep.  516  ;  Laivsoii's  ap- 
peal, 23  Penn.  St.  R.  So  ;  Johnson  v.  Bclclen,  20  Conn.  322  ; 
2  Phill.  Ev.  (C.  &  H.'s  notes,  edit,  of  1S59,)  70-5. 

We  need  not,  however,  decide  this  question  in  the  present 
case  ;  for,  assuming  the  admissibility  of  all  the  evidence 
set  out  in  this  record,  we  are  not  so  well  convinced  that 
the  register  erred  in  his  conclusion,  that  we  are  willing  to 
reverse  his  decree.  The  appellant  filed  his  -answer  to  the 
allegation,  as  required  by  the  act  of  February  8,  '58 
(Acts  '57-8,;p.  305) ;  and  in  that  he  states,  that  in  182S  he 
received  "  household  furniture,  valued  by  said  Alexander 
Autrey  at  the  time  of  the  gift  at  S25,  and  one  negro,  Al- 
bert, valued  at  and  worth  $400  ;"  and  that  in  1S51  he 
received  "  one  negro  man,  Dick,  valued  by  said  Alexander 
Autrey  at  $1,000."  The  fact  that  the  property  was  given 
and  received  at  a  specified  value,  seems  to  indicate  that  it 
was  intended  as  an  advancement,  and  not  as  a  pure  gift. 
At  any  rate,  it  is  clear  from  the  appellant's  answer,  that 
the  alleged  intention  of  the  intestate,  that  the  property 
ahould  be  held  as  a  gift,  and  not  as  an  advancement,  was 
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not  communicated  to  the  son,  either  when  the  property 
was  delivered,  or  at  any  time  afterwards.  This  circum- 
stance, we  think,  raises  a  strong  presumption  against  the 
existence  of  such  an  intention.  The  only  evidence  to  repel 
this  presumption  consists  of  the  subsequent  declarations  of 
the  parent,  testified  to  by  tv/o  witnesses,  one  of  whom  is 
the  son  of  the  appellant.  The  declarations  detailed  by  the 
witness  Baggett,  are  reconcilable  with  the  idea,  that  the 
intestate  intended  that  the  property- should  be  considered 
an  advancement ;  and  that  all  that  he  meant  to  state  to 
the  witness  was,  that  the,  property  which  he  had  delivered 
to  his  children  had  not  been  simply  loaned  to  them,  but 
that  he  had  given  them'  the  absolute  title.  When  we  con- 
sider the  relation  of  the  other  witness  to  the  appellent,  and 
the  caution  with  which  evidence  of  -declarations,  made  in 
casual  conversations,  should  always  be  received,  we  are  not 
convinced  that  the  register  erred  in  deciding  that;  this  tes- 
timony was  inaufficieiit  to  overturn  the  presumption  of  .an 
•  advancement'  arising  out  of  the  other  facts  in  the  case. 
The  record  does  not  show  that  the  girl  Oily  constituted  a 
part  of  the  advancements  with  which  the  appellant  was 
charged.  On  the  contrary,  the  inference  from  the  record  is, 
that  the  sum  with  wJiich  he  was  charged  wiis  exclusive  of 


her  value. 

Decree  affirmed. 


BEDELL'S  ADM'R  vs.  SMITH. 

[action  for  breach  of  vendor's  TrriJl-BOND.] 

1.  Tender  of  deed,  and  eviction^  as pre-requimtea  1o  right  of  action  on  ven- 
dor's bond. — Where  the  vendor  has  no  title,  and,  for  that  reason,  re- 
fuses to  make  a  title  when  requested,  the  tender  of  a  deed  by  tho 
purchaser,  to  be  executed,  is  not  necessary  to  perfect  his  right  of  ac- 
tion on  the  title-bond ;  and  an  aotual  eviction  of  the  purchaser  is  not 
necessary,  since  his  right  of  action.accaie8  so  soon  as  the  bond  is 
broken  by  a  failure  to  coavev. 


620-  ALABAMA. 


Becfell's  Adm'r  v.  Smith. 


2.  Admissibility  of  declarati^s  of  vendor  and  Ids  mlministrator,  showing  ■ 
refused    and    inabiUttf    to  malce   ti^«. — la  an   action   ou  a  title-bond, 
apainst  the   personal  representame  of  the  vendor,  the  declarations- 
of  the  vendor  in  his  life-time,  and  of  the  defendant  after  his  qualifi- 
cation as  administrator,  showing  a  refusal  and  inability  on  the  part 
of  each  to  make  title,  are  conipetent  evidence  for  the  plaintiff. 

3.  Limitaifon  of  action  for  breach  of  tiile-hond. — Under  the  law  existing 
before  the  adoption  of  the  Code,  (Clay's  Digest,  327,  $  81,)  there  "waa 
no  statute  of  limitations  applicable   to   an   action  for  a  breach  of  a , 
vendor's  title-bond. 

4.  Partial  satisfaction  of  bd^id.^—A  deed,  executed  by  the  vendor  at  the  • 
reque+«t  of  the  purchaser,  conveying  a  part  of  the  land  embraced  in 
the  title-bond,  with  covenants  of  warranty,  to  a  third  person,  may  be 
accepted  by  the  purchaser  as  a  partial  compliance  with  the  condition 
&{  the  bond ;  and  being  so  accepted,  its  admissibility  and  validity  are 
not  affected  by  a  mistake  in  the  deseripton  of  the  land  conveyed,  nor 
by  the  fact  that  the  vendorJiad  notifelc  to  that  part  of  the  land. 

5.,  JVho  is  i^roper  imrty  plaintiff. — The  obligee  is  the  proper  paifty  to  sne 
for  the  breach  of  a  vendor's  title-bond,  (Code,  $   2129,)   although  he 
bought  a  part  of  the  laud  for  the  use  of  a  third  person,  and  has  sold, 
the  residue. 

Appeal  from  the   Circuit  Court  of  Macon. 
Tried  before  the  Hon.  RoBEiiT  Dougherty. 


This  action  was  brought  by  George  Smithy  against  the 
personal  representative  of  Thomas  J.  Bedelf,  deceased  ; 
was  founded  on  the  decedent's  penal  bond,  dated  the  lith 
April,  1S3S,  and  conditioned  that^  he  should,  on  or  before 
the  2oth  December,  1839,  make  tathe  said  George  Smiths 
*'  good  and  sufficient  titles"  to  a  certain  tract  of  land,  situ- 
ated in  Wilkes  county,  Georgia,  containing  three  hundred 
and  twenty  acres,  and  described  in  the  bond  as  '*  the  east 
half  of  section  number  one,  township  nineteen-,  and  range 
twenty-five" ;  and  was  commenced  on  the  15th  September, 
1S57.  The  complaint  set  out  the  bond,  and  alleged  as  a 
breach  of  the  condition,  that  the  said  decedent  in  his  life- 
time, and  the  defendant  as  his  administrator,  had  each  been 
requested  to  make  titles  to  the  said  tract  of  land,  accord-- 
ing  to  the  condition  of  said  bond,  and  had  failed  and  re- 
fused so  to  do  ;  and  that  neither  the  decedent  in  his  life- 
time, nor  the  defendant  as  his  administrator,  had  ever  had 
^  good  title  to  the.  said  tract  of  land. .  The  defendant  de- 
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murred  to  each  breach  assigned  in  the  complaint,  because 
-there  was  no  averment  of  the  tender  of  a  deed,  and  be- 
'cause  there  was  no  averment  that  the  plaintiff  had  been 
evicted  from  the  laiad.  The  court  overruled  the  demurrer, 
and  the  defendant  then  pleaded  the  statutes  of  limitation 
of  ten  and  sixteen  years.  There  was  also  an  agreemeilt, 
"  that  any  matter  of  defense  might  be  given  in  evidence, 
as  if  legally  and  properly  pleaded,  and  that-all  proper  and 
Jegal  replications  should  be  considered  as  filed," 

On  the  trial,  as  the  bill  of  exceptions  states,  the  plaintiff' 
'■read  in  evidence  the  bond  on  which  the  suit  was  founded, 
•.and  proved  that  the  lands,  on  the  .25th  December,  1839, 
were  worth  $3,000';  also,  "tiiat  he  called  on  the  defend- 
ant's intestate,  at  the  maturity  of  said  bond,  and  demanded 
of  him  a  title  to  said  land;  that  the  said  intestate  replied, 
that  he  did  not  have  a  title,  and  could  not  then  make  one"; 
also,  "that  he  again  called  on  said  intestate,  in  1S41,  or 
1842,  and  demanded  a  title  to  said  lands  ;  that  said  intes- 
tate replied  to  this  demand  as  before,  and  asked  for  further 
'time  to  comply  with  his  bond"  ;  "that  he  again  called  on 
-the  intestate,  in  1852,  and  demanded  titles  to  said  lands  ; 
that  said  intestate  replied  as  before,  and  further  said,  that 
the  man  had  run  away  from  whcm  he  had  purchased  the 
land,  and  that  he  had  been  unable  to  find  him ;  that  plain- 
tiff thereupon  told  him,  that  he  had  employed  counsel  to 
bring  suit  on  the  bond  ;  to  which  said  intestate  replied, 
that  the  statute  of  limitations  would  soon  give  title  to  the 
land,  and  that  he  would  get  a  patent  for  the  land,  if  plain- 
tiff would  not  sue  him  on  the  bond,  and  make  him  a  title, 
and -asked  for  further  time  to  make  title  ";  "that  in  June, 
1857,  plaintiff  called  on  defendant,  and  demanded  a  title  to 
■said  lands  ;  aiid  that  defendant  replied,  that  she  had  no 
title  to  said  lands,  and  did  not  know  anything  about  the 
title,  and  had  not  been  able  to  find  out  from  whom  her  in- 
testate had  purchased  said  lands."  The  defendant  objected 
to  the  admission  of  ii.e  decimations  of  herself  and  her  in- 
testate, as  above  stated,  and  reserved  exceptions  to  the 
overruling  of  her  several  objections. 


«22 Alabama: 

Bedell's  Atlm'r  v.  Smitb. 

"The  foregoing  being  all  the  evidence  introduced  by  tiiJj 
plaintiff,  the  defendant  then  proved,  that  the  plaintiff  went 
•'^^'•itito  the  possession  of  said  lands,  in  1839,  and  retained  the 
possession  of  one  hundred  and  sixty  acres  thereof  for  sev- 
eral  years,    and   then   sold   the    same  to  Miss   Susannah 
Hugely,  who  went  into  the  possession  thereof  immediately 
after  the  sale,   and*  has  cultivated  the  same,  and  remained 
ia' possession  ever  since,  midisturbted  ;■  that  the  other  half 
of  said  land  was  purchased  by  plaintiif  f6r  his   mother; 
who  went  into  the   possession  thereof  in' 1839,  and  has 
been  in  possession  thereof  ever  since,  cultivating  the  same 
as  her  own.     The  defendant  offered  to  prove,  that,  on  the 
12th  December,  1853,  at  the  instance  df  the  plaintiff,  said 
intestate  made  a-deed  to  Miss  Hugely  for  one  hundred  and 
sixty  acres  of  said  land,    and   that  plaintiff  received  said 
deed  as  a  compliance,  to  that  extent,  with  the  obligation  of 
the  bond  ;  but,  because  the  range  named  in  said  deed  was, 
by  mistake,    different  from  that   stated   in  the  bond,  the 
court  excluded  said  deed   from  the  jury,  on  the  plaintiff 's* 
objection  ;  to  which  the  defendant '  excepted;     Iii  connec- 
tion with  said  deed,  and  the  acceptance  of  the  same  by  the 
plaintiff,  the  dfefendant  offered  to  show,  that  the   land   de- 
scribed in  the  bond  was  the  land  intended  to  be  conveyed 
by  said  deed  ;  but  the  court  excluded  this  evidence  also,^ 
and    the  defendant  excepted.     The   defendant   offered  to 
prove,  also,  the  value  of  the  rent  of  the  land  so  possessed 
by  the  plaintiff,  since  the  plaintiff  went  into  the  possession.! 
thereof;  but  the  court  excluded  this  evidence  also,  and  the; 
defendant  excepted.     The  defendant  also  proved,  that  she 
obtained  letters  of  administration' on  the  estate  of  her  in- 
testate, on  the  16th  October,  JS5'6,  and,  immediately  there- 
after, made  publication  as  tlfe  law  directs.""    The  defendant  • 
also  read  in  evidence  two  letters  ;  one  from  the  commis- 
sioner of  the  creneral  land-offfce  at  Washincjton,  dated  the 
28th  December,  1 857, 'which  stated,  that  the  land  described 
in  the"  bond  was  an  Indian  reservation,  and  was  not  subject 
to  entry  as'  public  land  ;  and  the  other  from  the  plaintiff, 
to   the  defendant's  attorney,  dated  the  27th  September,  . 
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1858,  and  stating,  that  plaintiff'  had  bought  one-half  the 
land  lor  his  mother — that  the  title  was  "going  "to  his 
mother — that  the  suit  was  brought  in  his  name,  because 
the  bond  was  in  his  name — and  that  the  intestate  had  madd 
a  deed  to  Miss  Hugely  for  the  other  half  of  the  land. 

"This  being  all  the  evidence,  the  court  charged  the  jury, 
that,  if  they  believed  the  evidence  to  be  true,  the  plaintiff 
was  entitled  to  recover  the  value  of  the  land  on  the  2oth 
December,  1S39,  with  interest  from  that  time  to  the  pres- 
ent"; also,  "that  the  declarations  of  the  defendant's  intes- 
tate, as  proved,  if  they  believed  that  they  were  made  as 
proved,  would  prevent  the  statute  «f  limitations  from  being 
a  bar  to  this  action  ;"  and  that,  "the  suit  having  been  com* 
menced  within  eighteen  months  after  the  grant  o?  letters  of 
administration  on  the  intestate's  estate,  the  jury  had  noth- 
ing to  do  with  the  plea  of  the  statute  of*  non-claim,  and 
need  not  ascertain  whether  the  claim  was  presented  to  the 
defendant  before  the  commencement  of  the  suit  "  ;  to  each 
of  which  charges  the  defendant  excepted. 

The  rulings  of  the  court  on  the  pleadings  and  evidence^ 
and  the  charges  to  the  jury,  as  before  stated,  are  now  as- 
fefgned  as  error. 

Thos.  H.' Watts,  Clopton  &  Ligok,  and  N.  S.  Graham,: 
for  appellants.— l-i  Each  breach  assigned  in  the  complaint 
is  demurrable,  because  there  is  no  averment  of  the  tender 
of"a  deed,  and  no  averment  of  an  eviction  by  title  para- 
moum.— Wade  V.  KiUough^  4  Stew.  &  P.  450;  Johnson  o. 
Collins,  17  Ala.  324,  and  authorities  there  cited ;  Banks 
V.  Whitehead,  7  Ah.  84. 

2.  The  statute  of  limitations  was  a  complete  bar,  uiidfe'r 
the  facts  proved  ;  and  neither  the  declarations  of  the  intes- 
Mte,  nor  those  of  the  defendant,  could  prevent  the  statute 
from  running. —  Crawford  v.  Childers,  1  Ala.  482  ;  McVay 
v.Whcdcr,  6  Porter,  205  ;  Biiffie  v.  Fhillips,  31  Ala.  573  ; 
11  Wheuton,  309  ;  3  Md.  Ch.  398  ;  16  Geo.  114  ;  11  Ired. 
427  ;  Angell  on  Lim.  247,  §  28. 

3.  The  deed  to  Hugely,vfar  a  part  of -the.  land,  being  ex- 
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ecuted  at  the  request  of  the  plaintiif,  and  accepted  by  him, 
■  was  a  partial  satisfaction  of  the  bond  ;  at  least,  it  ought 
'  to  have  been  allowed  to  go  to  the  jury,  that  they  might 
'determine  whether  it  was  so  accepted. — Collins  v.  Johnson, 
■20  Ala.  435  ;  Gibhs  v.  Jemison,  12  Ala.  S20. 

'4.  The  first  charge  to  the  jury  was  erroneous  for  several 
reasons.  In  the  first  place,  it  was  an  invasion  of  the  prov- 
ince of  the  jury,  because  there  was  a  conflict  in  the  evi- 
dence.— Allman  v.  Gann,  29  Ala.  240  ;  Freeman  v.  Sctir- 
locl;  27  Ala.  407.  In  the  next  j)lace,  the  plaintiff  was  not 
entitled  to  recover  at  all,  because  he  was  not  the  party 
really  interested  ;  having  bought  one  half  of  the  laud  for 
his  mother,  and  having  sold  the  other  half  to  Hugely.  In 
the  next  place,  if  the  plaintiff'  was  entitled  to  recover  at 
all,  the  charge  asserted  an  erroneous  measure  of  damages. 
■Whitesides  v.  Jennings^  19  Ala.  7S4. 

GuxN  &  Stkaxge,  contra. — 1.  The  complaint  alleges 
facts  which -dispense  with  the  necessity  of  averring  an  evic- 
tion and  the  tenSer  of  a  deed.-^Jo/msdn  v.  CollinSy  17  Ala. 
318 ;  Garnctt  v.  Toe,  17  Ala.  74 ;  Alien  v.  Greene,  19  Ala.  34. 

2.  The  statute  of  limitations  prescribed  by  the  Code, 
•(§  2476,)  does  not  govern  the  case,  because  only  four  years 
intervened  between  the  adoption  of  the  Code  and  the  com- 
mencement of  the  suit. — Henry  v.  Tlwrpe,  14  Ala.  103  ; 
Bawls  V.  Kennedy,  23  Ala.  420.  The  act  of  1802  (Clay's 
Digest,  327,  §  SI)  does  not  include  penal  bonds  conditioned 
for  any  thing  else  than  the  payment  of  money. —  Williams 
V.  Talbot,  IG  Tex.  1  ;  7  John?.  Ch.  556 ;  1  Saunders,  38  ; 
17  Johns.  165  ;  33  Penn.  St.  R.  435  ;  2  Martin's  La.  (N. 
S.)  545  ;  4  Texas,  159;  16  Arkansas,  122;  21  Bai-bour, 
351. 

3.  If  the  statute  of  limitations  be  applicable  to  the  case, 
the  repeated  promises  of  liie  intestate  would  prevent  its 
operation. — Evans  v.  Carey,  29  Ala.  99  ;  30  Vermont,  -2^)2  ; 
14  Goo.  661  ;  S  Rich.  (S.  C.)  113. 

4.  The  admissions  of  the  defendant  and  her  inttstate, 
liaving'been  acted  upon  by  the  plaintiff,  were  not  onl ,  com- 
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petoiit  evidence,  but  might  amount  to  nu  I'stoppel. — Gar- 
rett V,  Garrett,  27  Ala.  6-51  ;  Gtnjnn  v.  Uamilton,  29  Ala. 
232. 

6.  The  deed  to  Hugely  could  have  nothing  to  do  with 
the  Ciist;,  because  the  land  conveyed  by  it  was  not  tiie  land 
mentioned  in  the  bond  ;  and  because,  if  the  land  had  been 
the  same,  the  grantor  had  no  title  to  it. 

A.  J.  WALKEK,  C.  J. — The  declaration  was"iot  objec- 
tionable, for  the  want  of  an  averment  of  the  tender  of  a 
deed  to  be  executed  by  the  defendant's  intestate  ;  because 
it  shows  that  the  vendor  had  no  title,  and  also  that  he  re- 
fused to  make  a  title,  when  requested,  for  the  reason  that 
he  had  none.  The  law  does  not  require  the  useless  cere- 
mony of  the  preparation  and  tender  of  a  deed  under  such 
eux'umstances. — Jolinson  v.  Collins,  17  Ala.  318  ;  Garndt 
V.  Yoe,  ib.  74.  The  plaiutiiF  hafl  a  right  of  action  as  soon 
as  the  condition  of  the  bond  was  broken  by  a  failure  to 
convey  ;  it  was  not  necessary  that  there  should  Imve  beeji 
an  eviction  of  the  plaintiff  before  the  action  was  brought; 
and,  of  course,  an  averment  of  such  eviction  in  the  dechi- 
ration  was  not  indit^pensable.  Having  thus  found  the  only 
two  objections  to  the  declaration  urged  in  this  court  to  be 
untenable,  "we  decide  that  there  was  no  error  in  overruling 
the  demurrer  to  the  declaration. 

[2.]  The  declarations  of  the  defendant  and  her  intestate 
conduced  to  show,  both  a  refused  on  tlie  part  of  the  de- 
ehirants  to  make  title,  and  an  inability  to  do  so  ;  both  of 
which  were  important  fiicts  in  this  case.  For  that  reason, 
and  probably  for  oilier  reasons,  those  declarations  were  ad- 
missible evidence. 

[3.]  The  plaintifT's  cause  of  action  accrued  before  the 
Code  went  into  operation,  and  is  subject  to  the  statute  of 
limitations  existing  before  ;that  time. — Pam])hlet  Acts  of 
'53-4,  p.  71  ;  Martin  v.  Marthi,  -35  Ala.  oGO.  In  the  law 
existing  at  the  time  when  the  Code  went  into  operation, 
there  was  no  statute  of  limitations  a])plicable  to  a  m\t  upon 
a  penal  bond,  conditioned  for  the  discharge  of  a  duty,  and 
40 
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not  for  the  payment  of  money.  The  act  of  1802,  wliich 
prescribe3  a  limitation  of  sixteen  years,  includes  only  ac- 
tions upon  leases  under  seal,  single  or  penal  bills  for  the 
payment  of  money  only,  obligations  with  condition  for  the 
payment  of  irioney  only,  and  awards  under  the  seals  of 
arbitrators  for  the  payment  of  money  only. — Clay's  Digest, 
827,  §  SI.  A  bond  conditioned,  as  is  the  one  here  in  suit, 
to  make  a  title  to  land,  is  obviously  not  a  cause  of  action 
embraced  within  that  statute.  It  results,  that  there  was 
no  error  in  any  ruling  of  the  court  adversely  to  the  defense 
of  the  statute  of  limitations. 

[4.]  We  think  the  court  erred  in  excluding  the  deed 
offered  in- evidence.  The  purpose  of  its  offer  was  to  show 
the  acceptance  of  an  act  as  a  compliance,  j^ro  imrto,  with 
the  condition  jof  ihe  bond  ;  and  we  think  it  ought  to  have 
been  admitted  in  evidence,  in  connection  with  proof  of  its 
being  made  at  the  request  of  the  plaintiff,  and  of  its  ac- 
ceptance by  him,  as  a  compliance  wiih  the  condition  of  the 
bond^7ro  tanto.  It  is  tiiie,  parol  e^^dence  was  not  admis- 
sible, to  shov/  the  mistake  in  the  description  of  the  land. 
Such  evidence  would  only  be  admissible  in  a  direct  proceed- 
ing for  the  reformation  of  the  deed.  The  deed  offered  in 
evidence  contains  a  warranty  of  title,  upon  v.iiich  the 
grantor  would  be  responsible.  Xow  the  giving  of  this 
deed,  with  a  covenaMt  of  warranty,  although  the  grantor 
may  have  had  no  title  to  the  land  described  in  ir,  was  a 
valuable  consideration  io- support  the  plaintiff's  agreement 
to  accept  it  as  a  compliance,  X)ro  tanto,  with  the  condition 
of  the  bond,  or  as  a  satisfactio!i  of  it  pro  tanto  ;  and  that 
agreement,  being  thus  sustained  by  a  valid  consideration, 
must  be  upheld.  If  it  were  not,  it  vrould  result  that, 
while  the  defendant  would  be  denied  the  benefit  of  it  in 
this  suit,  she  might  be  held  responsible  at  the  suit  of  the 
third  person,  in  whose  favor  the  deed  was  made,  for  a 
breach  of  warranty.  If  the  deed  were  reformed,  the  case 
would  not  be  changed.  The  warranty  in  it  would  still  bo 
a  valuable  consideration  for  its  acceptance  as  a  partial  satis- 
faction of  the  bond  ;  and  it   would    bo-  most  unreasonable 


.njK:E^rEiiM,  isGi.      es? 

Stiibbs  V.  liorne's  Adiu'r. 

that  the  defendant  should  be  deprived  of  the  benefit  of  the 
partial  satisfaction,  and  still  held  under  responsibility  to  a 
third  person,  upon  the  covenants  of  a  deed  given  in  con- 
sideration of  the  agreement  that  it  should  be  a  partial  conm- 
pliance  with  the  bond. 

['5.]  We  do  not  think  there  is  anything  in  the  point  that 
the  suit  is  not  in  the  name  of  tlve  proper  party  plaintiiH 

Reversed  aad  remanded. 
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iRimi^EMKXT  OF  INSOJ>VF.XT  ESTATE — COXTKST   AMOXG   CUEDITOUS  J 

J,  T'«m(»(?i?  in  descriiition  c-f  claim. — When  an  aUorner'i  receipt  for  a 
note,  placed  in  liis  hands  for  collection,  is  tiled  as  a  claim  against  hie 
insolvent  estate;  and  the  accompanying  affiiUivit  of  the  creditor 
Btatts,  that  the  attorney  failed,  through  negligence^  to  present  and 
file  th.e  note  as  a  claim  against  the  insolvent  estate  of  the  deceased 
debtor, — 'proof  of  the  a.ttorney's  aflmission  th".t  he  had  collected  the 
money  on  tlie  not«,  and  of  his  promise  to  jniy  it,  is  not  competent  evi- 
dence for  the  creditor. 

£.  Duty  and  liahiJiijj  of  aitcnwi/. — An  attorney,. receiving  a  note  for  col- 
lection, is  not  bound  to  file  it  as  a  claim  aguiust  the  insolvent  estat« 
of  tlie  deceased  debtor,  and  is  not  guilty  of  any  negligence  in  failing 
to  file  it,  when  it  appears  that  the  debtor  was  living  at  the  time  the 
note  \vasput  in  his  hands,  and  it  is  not  sliowu  that  he  had  knowledge 
of  the  debtor's  subsequent  death. 

3.  SuJJiciaicif  of  c/auw.— When  an  attorney's  receipt  for  a  note,  placi'd  in 
his  hands  for  collection,  is  filed  as  a  claim  against  his  insolvent  estate., 
its  failure  to  specify  the  amount  of  the  note  is  no  objection  to  the 
claim,  provided  the  amount  be  shown  by  other  proof. 

Appeal  from  the  Probate  Court  of  Dallas. 

In  the  matter  of  the  estate  of  Benjamin  Y.  Beene,  de- 
ceased, which  was  declai-ed  insolvent  by  said  probate  court, 
and  against  which  I.  B.  &  T.  Stubba  filed  as  a  claim, 
within  the  time  prescribed  by  law,  a  i-eceipt  signed  by  the 
iirt€st«4:e,  in  the   following  words:  "Received  for  col  lee- 
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tion,  of  Valentine  Kirkpatrick,  a  note  drawn  by  J.  Gibson, 
in  favor  of  I.  B.  &  T.  Stubbs,  Dec.  1, 1853."     The  accom- 
panying  affidavit  of  I.  B.  Stubbs,  attached  to  the  receipt, 
stilted,  that  the  note  on  said-Gibson  was  dated  the  &tb  July, 
1S53,  and  v/as  for  $130  ;  that   Gibson  died,  liis  estate  was 
declared  insolvent,  and   finally  settled  in  December,  18-55  ; 
"  and  "that  said  Beene  did  not  present  said  note  to  the  ad- 
ministrator of  said  Gibson's  estate,  nordid  he  file  it  in  tbe 
probate  court  of  Dallas  county,  but  wholly  neglected  to  do 
so ;    whereby   deponent    has   lost   the    collection  of    said 
amount  bv  tiie  ijross  ne2^1i2:ence  of  said  Beene  as  attorney.'* 
The  administrator  filed  written  objections  to  the  allowance 
of  the  claim,   "because   the  affidavit  is  not  sufficient,  and 
there  is  no  proof  that  the  note  co«ld  have  been  collected.'* 
On  the  triiil  of  the  issue  it  appeared,    "  that   Gibson,  the 
mtiker  of  tlje  note  specified  in  the  receipt,  died  in  Dallas 
county,  during  tiie   year  1854 ;  that    his  estiite  was  duly 
declared  insolvent  by  said  probate  court,  and  settled  in  the 
early   part    of  the  year  1856,  paying  the    creditors  a  ^iro- 
raki  dividend  of  fifty-two  cents  on  the  uullar ;  tliat  said 
note  was  not  presented  by  sjtid  Beene,  nor  was  it  allowed 
as  a  claim  on  the  final  settlement  of  said  estate.    It  further 
appeared,  by  the  evidence  of  one   Lloyd,  that,  some  time 
during  the  summer  of  1856,  he  received  siiid  receipt  from 
tlie  pluintifls,  who   resided  in  the    city  of  jjlontgomery,  to 
be  piTsented  to  said  Beene  ;  that  he  did  present  the  same, 
in  order  to  receive  the  sum  coming  from  said    Gibson's  es- 
tate ;  that  Beene  told  him,  that  ho  had  collected  the  money, 
but  was   about   leaving  home,  and  would  settle  when  he 
came  back,  and  that  eaki  Beene  did  leave  home,  and  after- 
wards died  on  the  29th  August,  1856.     After  hearing  the 
abo^'e  evidence,  and  the  arguments  of  counsel,  the  plaintiffs 
moved  the  court  to  allow  their  claim,  or  so  much  thereof 
as  could  have  been  collected  from  said  Gibson*s  estate,  if  it 
had  been  presented.     The  court  intimated  the  allowance  of 
the  claim  ;  but,  after  the  decision  of  tbe   court  was  thus 
intimated,  one    of  the   administrator's   counsel,  wlio  was 
kerpiTig   an    account  of  tihe   claims  allowed  and  rejected. 
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perceived  that  no  amount  was-  specified  in  the  receipt,  and 
thereupon  moved  the  court  to  re-consider  its  jud lament,  or' 
intimation,  as  to  the  allov^rance  of  the  chiim.  Tiie  plain- 
tiffs objected  to  this,  because  tlie  objection,  if  available  at 
all,  came  too  late  ;  but  the «ourt  overruled  their  objectior^ 
and  rtyected  their  claim  ;  to  which  the  plaintiffs  excepted.'.' 
The  rejection  of  the  claim  is  now  assigned  as-error.. 

J.  Q.  Smith,  and  J.  T.  Morga^',  for  appellants. 
Alex.  &  John  White,  contra, 

STONE,  J. — The  claim  set  up  by  appellants,  against 
the  estate  of  Mr.  Beene,  does  not  rest  on  the  averment  of 
the  Messrs.  Stubbs,  that  intestate  had  collected  their  de- 
mand; and  thereby  rendered  himself  liable  for  its  payment. 
The  affidavit  of  verification  seeks  to  cliarge  him  for  failing 
to  file  the  claim  agaiut  the  estate  of  Mr.  Gibson,  "  Vkdiereby 
deponent  has  lost  tJie  collection  of  said  amount  by  the 
gross  negligence  of  the  said  B.  Y.  Beene  as  attorney."  *  In 
this  aspect  of  the  case,  we  canaot,  regard  the  evidence  of 
the  witness  Lloyd,  who  testified,  that  Mr.  Beene  admitted 
to  him  that  he  had  collected  the  money,  and  promised  to 
pay  it.  To  receive  such  evideace,  would  violate  the  rule 
which  requires  that  the  proof  shall  correspond  with  the 
allegation,  and  would  probaWy  inflict  great  wrong  and 
oppression  in  the  surprise  to  the  administrator,  to  which 
such  practice  v/ould  almost  certainly  Iciid. 

[2.]  The  simple  question  presented  by  the  record  is^ 
was  it  tlio  duty  of  Mr.  Beene,  an  attoiney-at'law,  Vv'ho  re- 
ceived tlie  claim  for  collection  by  suit,  to  file  such  claim 
against  the  twtate  of  the  debtor  for  allowance  ;  the  debtor 
dying  after  the  claim  was  received  l)y  the  attorney,  and 
there  being  no  evidence  that  the  attorney  kniivv,  either  that 
the  debtor  had  died,  or  that  his  estate  had  been  declared 
insolvent-  It  must  be  conceded,  that  an  attorney-at-lav;^, 
who  receives  a  claim  for  collection,  in  the  absence  of  proof 
to  the  contrary,  will  be  presumed  to  have  received  it  for 
GoUcctiozi  by  suit  :  and  that,  by  the  implied  terms  of  such. 
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contract,  he  is  required  to  give  his  professional  skill  and 
attention  to  all  the  ordinary  stages  of  the  litigation. — See 
Mardiso.  Shachkford,  4  Ala.  493  ;  also,  Smcdes  c ,  Elmen- 
dorf,  3  Johns.  187.  So,  if  any  cross  litigation  be  instituted, 
which  bears  directly  on  the  further  progress  of  the  suit 
under  his  control,  it  is  possibly  his  duty  to  represent  his 
client  in  such  defensive  cross  litigation, — Dearborn  v.  Dear- 
born, 1^  Mass.  316  ;  Smailivoodv.  Norton^  20  Maine,  87. 
But  those  matters  which  lie  outside  of  the  regular  line  of 
profe'fsionai  attorneyship,  and  which  partake  rather  of  the 
character  of  iigencies,  rest  on  a  dilferent  principle.  "While 
an  attorney  may  lawfully  perform  many  of  these  agencies, 
be  is  not,  in  the  absence  of  an  express  engagement  to  do 
80,  bound  to  perform  them.  They  are  not  among  the  im- 
plied obligations  he  incurs,  when  he  assumes  the  rdation 
of  attorney  for  another. — Matter  of  Daldn,  4  Hill,  (X.  Y.) 
42  ;  Li  re  G.  Chitti/,  2  Dowl.  Pr.  Cases,  421 ;  OUin  c.  Stet- 
son, 12  Me.  244  ;  Aiion.,  19  Wend.  87.  See,  also,  a^  to  at- 
torney's powers,  AJhcrtson  v.  GoJdshij,  2S  Ala.  711  ;  Vtljcojf 
V.  Bergen,  Cox,  (X.J.)  214.  To  constitute  a  valid  filing  of 
a  claim  against  an  insolvent  estate,  an  atlidavit  must  be 
made,  verifying  the  claim,  '•  by  the  oath  of  the  claimant, 
or  some  other  person  who  knows  the  conectuess  of  tTic 
claim."— Code,  §  1S47  ;  Larj  v.  Clarl;  31  Ala.  409  ;  Car- 
hart  c.  Clarl',  lb.  39(3.  This  aflidavit  could  not  always 
be  made  by  an  attorney,  for  he  might  not  liuve  the  requisite 
knowledge.  We  holu  that,  on  the  evidence  in  this  record, 
the  ])resent  claim  was  not  a  proper  charge  against  ]Mj. 
Beene's  estate-  Whether,  if  it  had  been  shown  that  Mr. 
Been*' knew  of  the  <leath  of  ]\[r.  Gibson,  it  would  not  have 
been  his  duty  to  give  notice  to  his  client,  who  lived  in  an- 
other eouuty,  v/e  need  not  and  do  not  decide. 

[3.]  There  was  nothing  in  the  objection,  that  Mr. 
Beene's  reeeipt  tailed  to  specify  the  amouiit  of  the  note  Q£ 
Mr.  (iibson,  pi-ovided  the  proof  showed  the  umomit. 

Alhrmed. 
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WILSON  vs.  SAWYER.  * 

[action    against   SIIEIUIF,    FOH   MONKY   IIAI)   AND    KKCKIVED.] 

1.  iShcriff'-i  ri;iJit  to  comnu^xions  for  execution  of  proeexs  regular  on  its  face, 
hut  h:;.'<';i  (III  void  JHd'jruciiJ. — A  Klu'iiff  is  not  entitled,  as  against  the 
(let'.'  licif  iii  execution,  to  retain  lii.s  coinnii-ssions  out  of  the  i)r()cccd8 
ot  tie  -  ie  of  property  uoili'r  fji  execution  re<;n]ar  on  its  face,  but 
issi!  ■..  'I  ;i  jnd^nu'nt  wliieli  i.*  void  on  account  of  tlio  ineoinpeteucy 
of  r  .  ■'<■  i<linj;  jud.^e;  althoii^'n  tiie.  stati-to  (Code,  ^  2-^81)  protect* 
him;     r'a   .'.vticutiou  of  such  process. 

Ai'i-'\L  iVoin  fwQ  Circuit  Court  of  Shelby. 
Trie!  iieiurc  the  Hon.  James  B.  Mai.'TIN. 

This  action  was  brought  by  Joliri  B.  Wilson,  against 
Henry  J.  Sawyer,  to  recover  the  sum  of  about  S2o0,  money 
retain  'I i  I'y  the  defendant  as  his  commissions,  as  shei'itf,  on 
the  i^;.'!.'  ..'J  property  nnder  an  execution  against  the  plaintiff; 
and  V,  ^  -•  :  wmniencedon  the  loth  August,  ISGO.  The  exe- 
cuti<  !'  Vv  is  issued,  on  the  l-3th  ^laich,  1  S58,  on  a  decree  ren- 
dered i'V  tl.'c  probate  court,  on  liie'Uh  ?.[;n'ch,  1S-58,  in 
favor  ■;  .Martha  J.  Wilson,  iigainsi:  ih  ■  [>!;iini  iff ;  went  into 
the  I:  u<!s  of  t'.ie  defendant,  as  s'lrii/i'  of  the  county,  and 
was  :>  .'liui  levied  on  the  plaintiff's  property;  ;uid  the 
prop  M  1  \  ".vas  sold,  under  said  execution,  in  July,  1S-5S,  and 
broi:L::^r  :;i>out  S8,500.  The  decree  of  the  probate  court, 
on  vx'Mi-h  said  execution  issued,  was  reversed  by  this  court, 
at  if-  June  term,  1860,  (before  the  commencement  of  the 
prcN  Hi  >u;t.)  and  the  cause  remanded  ;  the  reversal  being 
phi.  .  ■!  til  \\\v  ground,  that  the  decree  was  void  on  account 
of  I'  incompetency,  fiom  iuteri-st,  of  the  probate  judge 
bef  t  whom  the  procetKlinus  were  had. — See  the  case  re- 
poi  •■  i  in  'Jij  Ala. -Coo.  All  the  lacts  of  that  case,  as  shown 
by  t  ic  printed  report,  were  in  evidence,  and  were  admitted 
to  be  there  correctly  stated  ;  and  it  was  agreed,  that  the 
report  might  be  considered  a  part  of  the  bill  of  exceptions. 
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It  was  further  admitted,  "  that  said  execution  was  regular 
on  its  face  in  all  respects."  This  being  all  the  evid.-nce, 
the  court  instn»cted  the  jury,  if  they  believed  the  evidence, 
to  find  for  the  defendant;  to  which  charge  the  plaintiff  ex- 
cepted, and  he  now  assigns  the  samq  as  error. 

Alex.  &  Jno.  White,  for  appellant. 
S.  &  J.  T.  Leiper,  contra. 

E.  W.  WALKER,  J:— The  question  presented  by  this 
record  is,  whether, a  sheriff,  who  has  sold  propertv  unlfr  a 
ji.  fa.  regular  on  its  face,  but  issued  upon  a  judgni.'Mt  which 
was  void,  because  the  judge  was  incompetent  to  try  the 
case,  (r'ode,  '^  660  ;  Wilson  v.  Wilsmi,  36  Ala.  G-3o,)  is  en- 
titled, as  against  the  defendant  in  the  execution j  to  retain 
his  commissions  out  of  the  proceeds  of  the  sale. 

The  Code  provides,  that  "  whenever  it  appears  that  the 
process  is  regular  on  i^s  face,  and  is  issued  by  the  coinpe>- 
tent  authority,  a  sheriff,  or  other  ministerial  oflicer,  is  jus- 
tified in  the  execution  of  tlie  same,  whatever  may  be  the 
defect  in  the  proceeding  on  which  it  was  issued." — (^)de, 
^S  2284.  This  section  was  designed  to  ifive  leirislative  s:mc- 
tion  to  the  just  and  salutary  rule,  adopted  by  some  courts 
independently  of  legislation,  that  ministerial  ofhi-ers  are 
not  responsible  for  executing  any  process  reguhu'  oh  iU 
face,  if  the  court  from  which  it  issues  has  general  jurisdic^ 
tion  to  award  such  process,  although  it  had  not  jurisdiction 
inthat  particular  case. — See  Bojers  r.  3I(fUhier,  (>  Wend. 
r597  ;  Lr-ieis  V.  Palmer^  ih.  067;  Savacool  ?/.  Bronijhton; 
5  A^'en^l.  170;  Coon  v.  Congdcn,  12  Wend.  490  ;  People  v-. 
Cooper,  1:3  Wend.  379,  3S4  ;  .YoWe  r.  IIoJnfe.%  o  Hill.  194; 
People  V.  M^irren,  5  Hill,  4:4-0',  Wafson  v.  Wal-^on,  9  Conn. 
140  ;  Jones  v.  Hnfjh^'s,  5  Serg.  &  R.  2!)9  ;  For?rard  r.  Marsli, 
IS  Alii.  64'),  64S;  Clarice  v.  Maji,  2  Gray,  410;  :}  Phik 
Ev.  (C.  &  II.  notes,  ed.  1^4:},)  pp.  990,  107-S-9,  107S. 

But  the  rule  which  justifies  an  officer,  who  a(;ts  under 
process  apjiarently  regular,  though  really  void,  is  out;  of 
][tfotection  menily.     "  It  is  a  shield,  but  not  a  sword.     The 
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officer,  when  sued,  may  defend  under  such  process ;  but 
he  cannot  buihl  up  a  title  upon  it,  wliich  will  enabh?  hrm 
to  maintain  actions  against  third  persons." — Ilorton  v.  Ilen- 
dcrshott,  1  Hill,  118;  Stiirhridgev.  H'indoic,  21  l^ick.8:3,  87. 

The  execution  in  this  case,  though  regular  upon  its  face, 
was  in  fact  void,  and,  in  the  very  nature  of  things,  no  right 
can  arise  out  of  it.  The  statute  exempts  the  sheriff  from 
responsibility  ;  but  it-Avas  not  designed'to  reward  or  com- 
pensate him  for  executing  such  process.  It  would  be  most 
unjust,  indeed,  to  take  the  proptnty  of  a  ci.izen  to  p;iy  for 
the  execution  of  process  against  him.  v/Jiioh  was  issued 
without  authority  of  law.  The  principle  is  a  sound  one^ 
that  "  no  rlf/Jit  can  be  derived  from  an  unlawful  act,  in  favor 
of  a  shei'ifr  who  does  the  unJLiwful  act;"  {Collier  v.  Wind- 
ham, 27  Ala.  29  i  ;)  and  hence  Wie  conclude,  that  v»diere  the 
judgment  is  void,  the  sheriff  is  not  entith^d  to  (H)m'riissiou8 
tor  executing  the  ^'.  fa.  issued,  upon  it. — See  X!jicUn.i\ 
McCalley,  31  Ala.  682. 

Judgment  reversed,  and  cause  remanded.. 


SMITH  vs.  JOHNSON. 


tPROCKKOIXG  ISKl-OliK  rUOBATE  COUP.T  FOll  ASSIGXMF.NT  OF  T>()WKIJ._,   : 

1.  Validit;/  of  contract  coiitraretiiiif/  polU'i/ of  piiJiUc  htii'l-ht'i-s. — A  contract 
betw(,'fii  A  ami  15,  by  Avlueh  if  is  iij^rcfd,  tliat  tin-  I'oi  iiicr  sl-.all  cntor  a 
tract  of  land,  under  the  p-adnation  act  of  J-T)-!.  (Jn  T.  S.  Statutes  at. 
Lar^e,  574,)  in  liis  own  iianic,  but  tor  their  joint  use  and  iiemlit,  ami 
that  the  latter  shall  furnish  the  purehase-nioncy,— bcin^-  in  coiilraveu- 
tioii  of  the  policy  of  that  statute,  as  indicated  by  t  lie  affidavit  re- 
c|uired  of  the  ])arty  making  tht!  entry,  is  ilh,'<ial  ami  void. 

2.  iSjJcciJic  pcrforiiifiiici'  of  iUcf/al  contract. — A  court  of  iiinity  will  not  Uf- 
cree  tlic  si)ecilic  execution  of  a  contract  winch  is  iilcrjid  and  void,  lie- 
cansc  in  contravention  of  thcqiolicy  of  the  })ui)lic  landdaws,  aUhouj^h 
the  ))arty  askinj;-  it  i.s  in  po.s.scssion  of  tlie  land,  and  lias  made  vahuv- 
ble  iniprovtMueiits. 

3.  When  pniJiate  conrt  may  asHif/n  doiccr. — In  pi-occrdin^s '>cf  ur  lie- pro- 
bnto  court  for  an  assignmeni.-of  dower,  (Coder,  ^■}  i:;iJ'i-7 .'.;  it  is  no  aC- 
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fense  to  the  application,  that  the  lands  in  which  dower  is  sought,  and 
of  which  tlie  decedent  died  seized  and  poss<;S!«e<l,  are  in  the  ftossession 
of  a  third  person,  who  claims  an  undivided  half  interest  in  them,  un- 
der a  contract  between  him  and  the  decedent,  by  which  it  was  agreed, 
that  the  latter  should  enter  the  lands,  under  the  graduation  act  of 
1864,  in  his  own  name,  but  for  their  joint  use  and  benefit,  and  with 
money  furnished  by  the  former;  such  contract  being  illegal  and  void, 
the  person  in  possession  is  not  an  alienee  of  the  decedent,  and  the  fact 
that  he  has  made  valuable  improvements  on  the  laud  does  not  take 
away  the  jurisdiction  of  the  probate  court. 

Appeal  from  the  Probate  Goart  of  Barbour. 

In  the  matter  of  the  petition  of  Mrs.  Anna  E.  Si«iih, 
formerly  the  widow  of  Emanuel  Johnson,  deceased,  for  an 
assignment  of  her  dower  in  the  lands  of  her  said  deceased 
husband.  The  decedent  died  on  the  14th  February,  1S56, 
and  the  petition  was  filed  on  the  Gth  April,  1S59.  William 
W.  Johnson,  who  was  the  administrator  and  brother  of  the 
decedent,  and  who  had  possession  of  the  lands  in  which 
dower  was  sought,  conte^Jted  the  petitioner's  riglit  to  dower  ; 
contendii^sx  that  the  decedent  had  aliened  to  him  an  undi- 
vided half  interest  in  the  la; ids,  and  that  therefore  t!ie  pro- 
bate court  liiid  no  jurisdiction  to  assign  dower  to  the  peti- 
tioner ;  and  pleading  the  statute  of  limitations  of  three 
years.  It  appcai-ed  on  tlie  hearing  of  ihe  petition,  ns  the 
bill  of  exceptions  shows,  that  tlie  dejedent  entered  the 
lands,  at  the  land-aifice  in  .Elba,  at  twenty-five  cents  per 
acre,  under  the  act  of  congress  approved  August  4,  lS-54, 
commonly  called  the  "  graduation  act  ;"  that  the  purchase- 
money,  with  which  the  entiy  was  made,  was  furnished  by 
the  contestant  ;  that  t!ie  entry  was  thus  made,  and  the 
purchase-money  thus  furnished,  in  pursuance  of  a  verbal 
contract  between  the  decedent  nnd  the  contestant,  l)y  which 
it  was  further  agree^d,  tiiat  the  entiy  was  to  enure  to  tlieir 
joint  [isf  and  benefit, — each  party  to  have  one-liaif  of  the 
land.  Jt  furtlier  appeared,  that  the  decedent,  after  entering 
the  land,  dt'prj>iTed  the  certificates  of  entry  with  ]\Irs.  Sarah 
Johnson,  \\  ho  w;is  the  mother  of  himself  u^'d  the  contest- 
ant, "  requesting  her  to  keep  tliem  for  himself  and  William 
UDtil  the  lands  should  be  divided,  and  stating,  at  the  same 


.TUNE  TERM,  lS()i. (;.'^5 

Sjiiith  V.  JoliiKsoii. 

time,  tliiit  one-half  of  the  hinds  belonged  to  said  Wilhaui ;" 
that  1)0  repeatedly  aftei'wards  discLiiined  the  absolnti;  own- 
ership of  the  land,  and  admitted  that  one-half  of  it  hrloii^^ed 
to  the  contestant  ;  that  he  and  the  contestant  joiidh'  oceu- 
pied.  cnltivateJ,  and  in)[)roved  the  land,  np  to  the  lime  of 
his  death:  that  the  contestant  then  continued  in  i he  pos- 
session, cultivated  and  im[)roved  the  land,  by  charing, 
erecting  fences,  &c.,  and  returned  one-half  of  it  in  his  in- 
ventory, as  administrator  of  the  decedent's  estate,  as  bo- 
longing  to  said  estate  ;  and  that  the  land  had  never  been 
divided  between  them,  nor  otherwise  dis[)osed  oil  Oi'  these 
facts,  the  [)robate  dismissed  the  |)etition  :  and  its  jiul^nient 
thereon,  to  which  the  petitioner  excepted,  is  now  ii^.sigued 
as  error, 

J.  BiJFOUD,  for  appellants — It  is  against  jndjjic  ].)olicy 
that  lands  should  be  entered,  under  tlie  graduation  a(  t.  by 
one  person  for  the  use  of  another;  and  the  [sa.rty  ma'.Jng 
the  entry  is  required  by  the  statute  to  make  oath  to  the 
contrary. — Dunlop's  Digest  U".  S.  Laws,  1 142.  The  al- 
leged contract  between  the  decedent  and  the  contestant, 
being  against  public  policy,  was  illegal  and  void,  and  would 
not  be  specifically  enforced  by  a  court  of  e<jiuity. — D-'nl  v. 
Hair,  IS  Ala.  798  ;  Et'cuh<i  c.  Kittrcll  ;J:]  A\:x.  41!)!  Story 
on  Contracts,  §^  54*2,  -5G9,  oSl,  Gl-5  ;  Story's  Equity, 
§^  7ol,  7G9.  As  the  contestant  had  neither  a  \v::a\  title  to 
the  land,  nor  such  an  equitable  interest  as  nniglit  be  en- 
forced in  chancery,  he  cannot  be  consid.uvM!  an  alienee  or 
purchaser  from  the  decedent,  v.ithin  vhe  con-^emplation  of 
section  1:3(39  of  the  Code. 

Pi;(;ii  k  Bullock,  contra. — If  the  contnicr  between  i\w. 
decedent  and  the  contestant,  and  the  partial  iterlbrtiianre 
thereof,  as  disclosed  by  the  evidence,  aniounied  to  a  vnlid 
alienation  of  the  land,  the  })etition  was  pro})er1y  dismissed, 
1st,  because  the  court  had  no  juj-isdietion  ;  and,  2:1.  be- 
cause the  statute  of  limitations  was  a  conq'>lele  bai\ — <  'mle, 
%  i:JG9,  1372  :  Session  Acts  1Sj7-S,  p.  47  ;   2o  A'a.  010, 
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The  payrnent  of  the  purchase-money,  possession  mider  the 
contract,  the  erection  of  valuable  improverients,  and  the 
continued  admission,  by  word  and  deed,  of  the  contCNtaut's 
title,  take  tlie  case  out  of  th(j  operation  of  the  statute  of 
frauds.  The  only  question,  then,  is,  whether  the  validity 
of  the  contract  is  affected  by  the  graduation  act,  under 
which  the  entry  was  made.  But,  if  the  contract  be  void'v 
as  being  contrary  to  the  provisions  or  policy  of  that  statute-, 
then  the  entry  also  is  void,  and  the  petitioner  has  no  title. 
The  contestant  has  posf*t>ssion,  and  relies  on  the  maxim, 
potior  est  conditio  ]iossideiitis ;  and  the  petitioner  cannot 
assail  liis  title,  without  at  tlie  same  time  destroying  her 
own. 

A.  J.  WALKER,  C.  J.— All  the  objections  made  to  the 
appellant's  pt^tition,  rest,  as  their  basis,  upon  the  ground 
that  the  a|>pellee  was  a  pureliaser  from  the  a j)])e! hint's  for- 
mer husband,  of  a-  moiety  of  the  land  in  which  dower  is 
claimed.  The  purchase  is  claijncd  to  have  r(  s  ilnd  trom  a 
contract  made  between  the  appel!;:nt's  di'c-'.v-^  ■  i  hiisliand 
and  the  appellee,  that  the  former  should  i-r't  r  ;hc  hind, 
under  the  act  of  congress  entitled,  "an  act  to  giMdunte  and 
reduce  tIkj  price  of  the  public  lands  to  a«:tiial  s;-; tiers  and 
cultivaKM's,"  and  that  the  appellee  sluxild  innii-h  the  en- 
trance-UKUi'-y;  which  contract  was  followed  by  an  entry  of 
the  land,  in  pursuai>ce  of  it,  with  money  siipplic.i  by  the 
appellee,  and  tlie  sul»sequent  joint  occupation  and  improve- 
ment bv  th(i  deceased  and  the  appellee.  This  contr.ict,  be- 
ing par.'d,  was  within  the  statute  of  fj'auds. — Iloilij  v. 
Jlron-n,  J  St.  141  ;  A'/.rrr  v.  Lnd-,  9  Ala.  2Gi>.  From  this 
it  results,  r!iat  the  appellee  C(ju!d  have  aiMpiired  by  the 
agreement,  the  payment  of  nn^ney  accoiiling  to  its  terms, 
and  the  snijsecpient  impiovement,  a  right  to  li'o  into  eijuity 
for  the  specific  perfuiniance  of  the  parol  contracr  ;  which 
right  miuhr  !)e  (ienominati'il  an  etjuitable  title  to  the  land, 
if,  under  tlie  fjicts,  a  court  (jf  e({uity  would  have  granted 
the  speciiic  performance.  It  follows,  that  the  entire  ijues- 
tion,  whether  any    right  to  the  land   ever  vistcd  in  the  ap* 
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pellec,  (Icpciuls  u[)on  the  sufficiency  of  his  chiiiii  to  specific 
perfo'ij  li'-e  in  a  court  of  equity. 

[1.]  rite  third  section  of  the  graduation  act  of  congress, 
abov:'  icfi'iTv'd  to,  requires,  as  a  preliminary  to  the  entry  of 
land  iHiiler  it,  an  affidavit  of  the  applicant,  that  lie  enters 
the  same  for  his  own  use,  and  for  the  puipose  of  actual 
settlement  and  cultivation,  or  for  the  use  of  an  adjoining 
farm  or  plantation  owned  or  occupied  by  him  ;  and  tliat, 
together  with  the  entry,  he  has  not  acquired,  from  the 
United  States,  under  the  provisions  of  the  act,  more  than 
three  hundred  and  twenty  aci'es,  according  to  the  estab- 
lished surveys. — 10  U.  S.  Statutes  at  Large,  -374.  The 
agreement  above  set  forth  comes  directly  within  the  inhibi- 
tion contained  in  the  affidavit  required,  and  would  be  ille- 
gal and  void,  upon  the  principles  settled  in  Tcnnison  v. 
Martin,  (13  Ala.  21,)  Hudson  v.  Milner,  {12  ih.  GO 7,)  and 
Bid  v.  Hair,  (18  Ala.  798.) 

[2.]  because  the  contract  is  illegal  and  void,  a  c(jurt  of 
equity  would  not  compel  a  specific  performance  of  it,  not- 
withstanding the  party  seeking  the  specific  performanc(; 
might  be  in  possession. — Dial  v.  Hair,  supra.  It  is  a 
ma.xim,  that  in  pari  (MiGto  potior  est  conditio  possidentis. 
But  this  maxim  was  never  designed  to  infringe  the  princi- 
ple, that  the  courts  will  not  aid  in  the  enforcement  of  a 
contract  violative  of  the  law.  In  this  case,  the  appellee 
seeks  to  set  up  an  illegal  contract,  for  the  purpose  ot  show- 
ing an  equality  of  fault  in  the  making  of  such  contract,  in 
order  that  he  may  obtain  the  benefit  of  it. 

[3.]  As  there  was  no  contract  by  which,  either  in  equity 
or  at  law,  any  right  vested  in  the  appellee,  it  cannot  be  said 
that  there  was  any  alienation  by  the  deceased,  or  that  the 
appellee  was  an  alienee. 

The  entire  defense,  upon  which  the  appellant's  petition 
was  resisted,  is  untenable;  and  therefore  the  decree  of  the 
court  below  is  reversed,  and  the  cause  remanded. 
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DOUGLASS   vs.    MOXTOO:\[ErvY    &    ^VEST    POINT 
RAILROAD  COMPANY. 

[action  AGAINST   RAILItOAD    COAII'ANY,  AS   COMMON    CARHir.r^,    FOK   NKG*- 

I-IGKNCK.] 

3.  Wlwn  i>ov-f<iiif,  icifli  hill  of  cx(^piions,vm)i  hetalen. — A  nonsr.it  may  be 
taken,  Avitli  a  l>ill  of  exceptions,  (Code,  0  23r>7,)  in  conseqnenee  of  the 
sui)i>reHsion  of  the  plaiutift's  deiwsition,  on  motion,  before  the  trial  ie 
entered  upon. 

8.  Conux'lmc;/  of  pi  a  in  f  iff,  in  action  against  common  carrier,  1o  prore  con^ 
tents  and  rahie  of  lost  ha(j(ja'je. — In  an  action  aj^ainst  a  railiiiud  -oin- 
pany,  as  a  conunon  carrier,  to  recover  damages  for  the  li>.ss  .1' :i  pas- 
sen^ej'.s  liaggag*',  tlie  ]>l-!iutilf  niay  prove  the  cr;i;teuts  iu.C.  \  ■:'  m  ot 
his  tninlc  \<y  iiis   (iv,n  oatli. 

3.  When  ihpoiiU'')tt  rf-^wrty  mcij  he  taken. — AVhen  a  jiarty  is  conip'  '•  nt  io 
testily  in  his  own  favor,  liLs  lieposition  may  L'O  taken,  as  ia  'use  of 
other  \\itne.sses. 

Appeal  from  the  Circnit  Court  of  Montgomery. 
Tried  before  the  Hon.  S.  D.  Hale. 

Tins  action  was  brought  by  Jules  Doughi-'ss,  ."gainst  the 
appe]kH\  as  a  common  currier,  to  recover  dam.ii."  >  :■>!•  the 
loss  of  the  plaintiff's  baggage  while  traveling  <tn  tiie;  de- 
fendant's railroad  between  Montgonier}-,  Alal;,;)na,  and 
Cohunbns,  Georgia.  AMien  the  cause;  was  called  for  trial, 
a&  the  Lid  of  exceptions  states,  and  the  plaintiff  had  an- 
nounced liirnself  ready,  the  defendant  submitted  a  motion 
to  siippi't'ss  the  plaintiff's  deposition,  (whii-h  had  been 
taken  on  interrogatories  and  cross-inteiTogatories,)  on  the 
grounds — "1st,  that  there  is  no  law  authorizing  the  taking 
of  the  deposition  of  a  party  pLnntiff ;  and,  2d,  that  the 
■plainiiif  was  not  competent  to  testify  in  liis  own  favor." 
At  the  time  of  filing  cross-interrogatories,  the  defendant - 
had  also  objected  to  the  taking  of  the  deposition,  "on  the- 
ground  that  the  law  does  not  authorize  the  plaintiff  to  be- 
examined,  to  prove  the  correctness  of  his  demand,  in  a  suit 
against  a  corjtoration."  The  plaintiff  tlien  showed  to  the 
caurt,  that  he  resided  in  the  city  of    Raltimore,  Maryland. 
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which  was  more  than  one  hiincht'd  mihjs  from  ]\r()nto:om- 
ery,  and  that  his  deposition  had  been  taken  on  that  ac- 
count ;  and  stated,' that  he  only  prop03e<l  to  read  in  evi- 
dence so  much  of  his  deposition  as  tended  to  prove  the 
contents  and  value  of  his  lost  baggaqe,  and  to  make  out 
the  rest  of  his  case  by  evidence  aliunde.  The  court  sus- 
tained the  defendant's  motion,  and  refused  to  allow  the 
plaintiiT  to  use  any  part  of  his  depositioH  for  any  purpose. 
The  plaintiff  excepted  to  this  ruling  of  tlie  court,  and,  in 
consequence  thereof,  at  the  next  tern),  took  a  nonsuit ;  and 
he  now  assigns  said  ruling  as  error,  and  ilaoves  to  set  aside 
the  nonsuit. 

W.  A.  GuNTER,  for  appellant. — On  prii>ciplcs  of  public 
policy  and  necessity,  the  plainiiif',  in  an  'action  ag.iinst  a 
common  carrier  for  negligence,  may  prove  the  contents  and 
value  of  his  lost  baggage  by  his  own  oaUr,  after  establish- 
ing the  delivery  and  loss  by  other  competent  testimonv. 
1  Greenl.  Ev.  §§  S2,  348;  Ilennan  v.  Drin7:icafrr,  1  GreenL 
Rep.  27  ;  Clarlc  v.  Spcnce,  10  Watts,  '3'3o  ;  Gil  more  v. 
Bon-den,  3  Fairf.  (Me.)  412  ;  1  Yeates,  34  ;  2  Watts  ct  Ser. 
369  ;  3  Barr,  451  ;  10  15a rr,  4o  ;  Story  on  Bailments, 
'^  4-54,  note  4;  2  Smith's  Leading  Ca.„^s,  (IT.  k  AY.'s 
Notes,)  131. 

2.  If  the  plaintiff,  being  present,  was  compef  ■!:'  t')  tes- 
tify for  himself,  his  deposition  might  be  taken  a^  in  case  of 
any  oIIum-  witness. — Moore  v.  Hatfield,  3  Ahi.  -\  IJ. 

G(i'  irriiwAiTE,  Rice  &  Semple,  co??;'m. — 1.  'MMf()n23o7' 
of  tht'  Code  authorizes  a  nonsuit,  with  a  bill  of  t  \i''MitionSj 
only  tVom  decisions  made  "on  the  trial  of  a  causr  ;"  that 
is,  after  the  trial  has  begun.  That  this  statute  is  to  be 
strictly  construed,  see  Palmer  v.  Bice,  28  Ala.  430.  In 
this  case,  the  motion  to  suppress  the  deposition  was  made, 
as  the  statute  (Code,  "^  232S)  requires  it  should  be  made, 
"before  entering  on  the  trial ;"  and  the  nonsuit  was  taken 
at,  the  next  term. 

2...The  plaintiff  was  not  competent  to  testify  in  hi?  owe. 
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favor. — 1  Greenl.  Ev.   (7th  ed.)  §  348,    note  4  ;  Snotv  v. 
Eastern  lia'droad  Co.,  12  Met^alf,  44. 

3.  If  he  wiis  competent,  there  is  no  statute  authorizing 
his  deposition  to  be  taken.  Section  2313  of  the  Code  ap- 
plies only  to  tvitncsses,  and  does  not  include  parties. 

STONE,  J. — It  is  urged  by  appellee  that,  inasmuch  as 
the  decision  of  the  circuit  court,  wliich  is  souglit  to  be  re- 
viewed, was  pronounced  on  a  motion  made  and  heard  be- 
fore the  trial  was  entered  upon,  the  case  is  not  within  the 
provisions  of  section  23-57  of  the  Code,  which  applies  only 
to  decisions  of  the  court  made  on  the  trial  of  a  cause.  The 
argument  is  not  defensible.  Section  2353  of  the  Code  con- 
fiers  the  power  of  reserving,  b^''  bill  of  exceptions,  '-any 
charge,  opinion,  or  decision -of  iha  court,  wliich  would  not 
otherwise  appear  of  -record."  Yet  this  section  contains 
almost  the  identical  words  which  are  found  in  section  2357. 
Its  laijguage  is,  "Either  of  the  parties  in  any  civil  case, 
during  the  trial  of  the  cause,  may  reserve  by  bill  of  excep- 
tions," &c.  If  we  wereto  confine  the  operation  of  section 
2557  to  decisions  pronounced  on  the  final  trial,  by  the 
same  rule  we  would  be  required  to  limit  the  operation  of 
section  2353  to  charges,  opinions,  and  decisions,  made  du- 
ring the  trial  in  chief.  Yet  it  is  the  universal  practice, 
sanctioned  by  repeated  decisions  of  tliis  court,  to  reserve 
by  bill  of  exceptions  questions  arising  on  decisions  pro- 
nounced in  tlie  preparatory  stages  of  the  suit,  provided 
those  decisions  bear  on  the  final  result  ;  and  questions  thus 
reserved  are  reviewed  in  this  court. — SJirpJard  <i-  Gordon 
V.  Spriggs,  29  Ala.  673 ;  Peaveg  v.  JBurhet,  35  Ala.  141. 
We  place  the  same  construction  on  each  cited  section  of 
the  Codt^  and  hold  that  we    will   consider  of  the  (pu'stion. 

[2.]  Tlu'  uh'iin  question  in  this  cause  has  not  belore  been 
considered  in  this  court.  "We  confess  that,  whatever  rule 
we  may  declare,  we  perceive  probal)le  hardship  and  injus- 
tice in  its  aj  jMicition.  Corrupt  men  ma}'  peivcit  the  priv- 
ilege oi  Ix  .1  V.  inicssi  s  in  their  own  causes,  to  tiieir  per- 
sonal prolit  ;  while,  on  the  other  hand,  to  deny  to  a  party 
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the  right  of  testifying  in  a  case  like  the  jneseiit,  is  ahiiost 
the  equivalent  of  withholding  from  the  tiaveling  public  all 
remedy  for  losses  of  their  baggage.  As  we  said  on  a 
former  occasion,  the  "result  of  the  introduction  of  steam- 
boats and  railroads  is,  that  common  carrieis  have,  to  a 
great  extent,  taken  exclusive  possession  oi  the  public  thoi- 
oughfares  of  the  conntry," — Steele  (-(^  Burgess  v.  Totvnsemf, 
iit  the  last  term.  So,  we  may  add,  that  railroads  and  ste«,ni- 
boats  have  almost  a  monopoly  of  the  pubHc  tra^'el  on  their 
re;;pecfcive  routes.  The  traveler  isimder  a  moral  necessity 
to  accept  the  car,  or  tiie  boat's  cabin:  and  it  is  part  anvl 
parcel  of  that  necessity  that  he  shall  submit  his  valuables 
to  the  care  and  control  of  the  employees  of  such  public 
lines  of  conveyance.  To  require  of  a  traveler,  whose  bag- 
gage b.us  been  lost  while  ni  transit  on  a  railroad,  that,  the 
loss  being  established  by  other  testimony,  he  sliall  also 
prove  by  disinterested  witnesses  each  article  of  his  ward- 
robe and  its  value,  is  simply  to  declare  railroads  cannot  be 
held  acconatable  for  their  faults  and  breaciies  of  contract, 
because  of  a  defect  i«  the  hiw. 

We  are  aware  that,  in  the  case  of  Snow  v.  Eastern  Bail- 
road  Co.,  {12  Mete.  44,)  the  supreme  court  of  Massachu- 
setts, in  a  case  like  the  present,  excluded  the  evidence  of 
the  [)laintifi";  holding,  that  the  rule  only  applied  where  the 
deTendant,  or  the  employees  of  the  defendant,  had  been 
convicted  by  other  evidence  of  an  act  of  spoliation,  or  of 
felony.  But  the  authorities  explode  tliis  distinction.  In  a 
case  against  a  commoh  carrier  before  ]\rontague,  !>.,  "a 
question  arose  about  the  things  in  a  box  ;  and  he  declai'ed, 
that  this  was  one^of  those  eases  where  the  party  himself 
might  be  a  witness,  propter  necessitate  in  rci.  For  every  one 
did  not  show  what  he  put  in  his  box." — 12  Viner's  A!>r. 
ill,  ]d.  :34.  Mr.Greenleaf  says:  "Such  evidijuce  is  admit- 
ted, not  solely  on  the  ground  of  the  Just  odium  (MUertained, 
both  in  equity  and  at  lav,',  against  s[)o!iation,  !)ut  also  be- 
cause, from  rhe  necessity  of  tlieca^*^  and  the  natnn'  of  the 
subject,  no  proof  can  otherwise  be  expected  ;  it  not  liiinu' 
usual  even  for  the  most  prudent  persons,  in  such  cases,  to 
41 
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exhibit  the  contents  of  their  trunks  to  strangers,  or. to  pro- 
Tide  other  evidence  of  tlieir  value.  For,  where  the  law 
can  have  no  force  but  by  the  evidence  Qf  the  persoQ  in  in- 
terest, there  the  rules  of  the  common  law,  respecti»g  evi- 
dence in  general,  are  presumed  to  be  laid  aside  ;  or  rather, 
the  subordinate  are  silenced  by  tlie  most  transcendent  and 
universal  rule,  that  in  all  cases  that  evidence  is  good,  than 
which  the  nature  of  the  subject  presumes  none  better  to  be 
attainable." — -1  Green).  Ev.  §  u4S,  and  authorities  cited. 
See,  also,  Cow.  &  Hill's  Notes  to  Phil.  Ev.  (Od  ed.)  vol.  I 
of  Xotes,  5G-7  ;  and  authorities  on  appellant^s  brief.  We 
hold,  that  the  plaintiff  was  a  competent  witness,  to  testify 
of  the  contents  of  his  trunk,  and  the  values  of  the  several 
articles. 

[3.]  Having  ascertained  that  the  plaintiff  was  a  compe- 
tent witness  to  testify  in  his  own  behalf,  to  the  extent  to 
which  his  testimotjy  was  offered,  the  riylit  existed  to  take 
his  testimony  by  deposition,  as  in  case  of  other  witnesses. 
Code,  §  23  IS ;  Jiloore  v.  Hatfield,  :J  Ala.  442. 

Judgment  of  the  circuit  court  reversed,  nonsuit  set  aside, 
and  cause  remanded. 


TAYLOR  vs.  STRICKLAND. 

[action  ox  rr.oMissouY  note,  by  assignee  against  makeu.] 


1 .  (ic)ieral  ohjcctlnn  to  deji>oiiUion. — A  separate  objection  to  " eacli  sentence 
of  each  deposition,"'  ifUiothinf^  more  tliau  a  {genera!  objection  to  each 
♦b'position  ;  and  if  each  deposition  «',outains  soiiie  le<;al  evidence,  such 
objection  may  be  overniled  entirely. 

'i.  Mintake  in  paijc<;''8  name  hi  note. — Wlien  a  prcoiissory  note  is,  by  mis- 
take, made  ])ayuble  to  Aaron  Fonncy,  instead  of  Aaron  Forinbi/,  the 
latter  may  sue  up(/n  it  in  lii.s  own  name,  alleyin;;;  that  it  ■was  made 
payable  to  him  by  the  name  therein  inserted,  and  may  prove  on  the 
trial,, by  parol  evidence,  that   be  was  tlio  person  iuteuded;  and  Lie 
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aHsij^iice  may  sue  in  like  maiiiuM-,  niakin<j  the   same  avermcuta  and 
proof.    (Overruling  Gaylev.  lludson,  10  Ala.  IIG.) 

Appeal  from  the  Circuit  Court  of  Randolph.  - 
Tried  before  the  lion.  James  B.  Mautix.   • 


This  action  was  brought  by  Wilson  Strickland,  against 
Jesse  R.  Taylor ;  and  was  founded  on  a  promissory  note, 
of  which  the  following  is  a  copy  : 

"  On  or  before  tlie  1st  of  January,  1858,  I,  as  trustee 
for  IMary  Ann  Taylor  and  Eliza  Ann  Taylor,  promise  to 
pay  Aaron  Formoy,  or  bearer,  four  hundred  dollars,  being 
balance  of  purchase-money  for  land  near  Rock  Blills,  in 
Randolph  county,  Alabama,  value  received,  8eptember  20, 
ISoG." 

(Signed)  "Jesse  R.  Taylor." 

The  amended  complaint  contained  two  counts  ;  the  first 
describing  the  note  as  payable  to  Aaron  Formby,  and 
alleging  that  it  was  the  property  of  the  plaintifl";  and  the 
second  averring,  that  it  was  made  payable  to  Aaron-  Formby, 
by  the  name  of  Aaron  Formcy.  The  defendant  demurred 
to  the  amended'  cotnplaint,  "  on  the  ground  that  the  note 
therein  specified  cannot  be  sued  on,  and  a  recovery  had 
thereon  in  a  court  of  law,  before  said  note  is  reformed  in  a 
court  of  chancery";  and  his  demurrer  being  overruled,  he 
pleaded  the  general  issue,  with  leave  to  give  any  special 
matter  in  evidence. 

On  the  trial,  as  the  bill  of  exceptions  shows,  when  the 
plaintiff  offered  to  read  to  the  jury  the  note  above  copied, 
the  court  excluded  it  on  defendant's  motion.  Tiie  plaintift 
then  offered  said  note  in  conrsection  with  the  depositions  of 
several  witnesses,  wlio  testified,  in  substance,  to  a  sale  of 
land  by  Aaron  Formby  to  the  defendant,  and  the  execution 
of  a  note  for  S400  by  the  latter,  for  a  part  of  the  purchase- 
money.  The  defendant  "  objected  separately  to  the  depo- 
sitions of  each  ot  said  witnesses,  and  also  objected  sepa- 
rately tp  each  sentence  of  each  deposition,  and  also  objected 
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separately  to  the  reading  of  said  note  as  evidence."  Tlio 
court  overruled  each  of  these  ohjectiorrs,  and  allowed  the 
note  and  depositions  to  be  read  to  the  jury  ;  and  the  de- 
fendant excepted. 

The  court  charged  the  jnry,  "that,  if  the  note  siied  on 
was  made  by  the  defendant,  payable  to  Aaron  Formby,  by 
the  name  and  style  of  Aaron  Formey,  and  delivered  to  him, 
then  the  .plaintiff  was  entitled  to  recover  ;  and  that,  in  de- 
tennining  whether  said  note  was  made  payable  to  Aaron 
Formby,  by  the  name  of  Aaron  Formey,  they  might  look. 
to  any  evidence  showing  a  sale  of  land  by  said  Aaron 
Formby  to  said  defendant,  at  the  time  said  note  was  gi\en, 
if  there  was  any  such  evidence  before  them.'*  The  de- 
fendant excepted  to  "this  charge,  and  requested  the  court  to 
instruct  the  jury,  that  they  could  not  find  for  the  plaintifl', 
althouffli  they.miuht  believe  all  the  evidence  in  the  cause. 
and  although  they  might  believe  that  the  name  of  Aaioi> 
Formey  was  inserted  in  the  note  by  mi.stake,  instead  ol 
Aaron  Formby.  The  court  refused  these  charges,  and  thr 
defendant  excepted  to  their  refusal. 

The  several  rulings  of  the  court  on  the  pleadings  and 
evidence,  tlie  charges  given,  and  the  refusal  of  the  charge* 
asked,  ^are  now  assigned  as  error. 

IIEFLr^'  -&  FoRAKV,  for  appellant,  cited  GmjJr  i\  Htfilson, 
10  Ala.  IIG  ;  Miins  c.  Flourncy,  ]  7  Ahu  ^^G  ;  Mi))>>i  r.  SJior- 
ter's  Adni'r,  IS  Ala.  6-3-5  ;  J  Story's  Equity  Jur.  =^4  IGi— 5. 

J.  Falkneu,  contra.. 

\\.  W.  AVALKlvR,  J. — The  objection  •"  to  each  sentence^ 
of  each  deposition"  was  nothing  more  than  a  general  ob- 
jt'crion  to  each  de])ositi()!i  ;  and  as  each  de,2)osition  con- 
tained some  legal  evideix-e,  the  objections  were  proi)erly 
ovtiTuh'd. — Milton  c.  Itoidaud,  W  Ala.  7;J2>  Ihnnvll  r. 
Jows,  KJ  Ala.  490. 

[l\]  Jt  is  well  settled,  that  thougli  a  pron)issory  note, 
or  bill  of  exchange,  be  drawn  payable  to  a  person  in  a. 
wrong  nam§,  ihe  error  will  not  ailect  his  title,  »or  destroy 
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his  riglit  to  transfer  the  paper.  And  if  a  note  be  made  to 
a  person  by  a  wrong  uume,  the  payee  may  sue  iij)on  it  in 
his  1  ight  name,  alleging  that  the  note  was  made  payable  t/O 
liini  by  the  name  therein  inserted ;  and  lie  may  show  by  evi- 
dence on  the  trial  that  he  was  the  pei'sou  intended.  In 
like  manner,  where  the  suit  is  by  an  endorsee  or  transferree 
of  a  note  purporting  to  be  pay;ible  to  Aaron.  Formey,  and 
the  complaint  avers  a  promise  to  pay  Aavoii  Formhy,  by  the 
name  of  Aaron  Formeij,  the  plaintiff  may  sliow  by  evi- 
dence tliat  Aaron  Forraby  was  the  person  really  mear.i. — 
W/IIis  V.  Barrett,  2  Starkie's  11.  29  ;  Moihr  v.  Lambe4:t, 
2  Campb.  54S ;  Lmphardt  v,  Sloan,  fi  Blackf.  278  ;  Med- 
way  Co.  V.  Adams,  10  Mass,  360 .;  Sterry  v.  liohinsoti,  1  Day's 
R.  11;  Xew  Yorh  Af.  Sac,  v.  VaricJc,  13  Johns,  TiS  ;  Fat- 
terson  v.  Graves,  5  Blackf.  593  ;.  Jester  v.  Hopper,  S  Eng. 
43  ;  Leonard  v.  Nelson,  2  Cr.  &  M.  589  ;  Byles  oii  Bills,  m. 
p.  CO;  Chitty  on  Bills,  (Am.  ed,  ]S54,  by.  Perkins,)  m.pp. 
J  54,  5G1,  5GG,  625  ;  Edward  on  r>ill.s,  251,  685  ;  1  Starkie'a 
Ev.  472  ;  Angell  Corp.  <§  234.  8ee,  also,  May  v.  Hewitt, 
33  Ala.  IGG  ;.  Alabama  Coal  Co.  v.  Brahiard,  35  Ala.  476. 
It  fo!low^s,  that  there  was  no  error  in  the  several  rulings  of 
the  court  here  complained  of. 

We  will  not  now  inquire  whether  the  decision  which  was 
made  in  Gayle  v.  Hudson,  (10  Ala.  116,)  is  consistent  with 
the  lule  we  have  just  laid  down.  Unless  there  is  some- 
thing in  the  nature  of  the  instrument  there  sued  on,  the 
state  of  the  pleadings,  or  the  ather  facts  disclosed,  wiiich 
distinguishes  that  case  ffom  this,  and  renders  inapplicable 
the  riile  above  declared,  that  decision  cannot  be  sustained 
as  a  correct  exposition  of  the  law. 

Judiiinent  affirmed. . 
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JONES  vs.  JONES'  EXECUTOR. 

[bill  in  equity  by  EXECUTOK,  lOR   COXSTRUCTIOX   OF   WILL,    AND  SET- 
TLEMENT OF  ESTATE.] 

1.  Lapsed  hcjacies ;  statutory  prormons.—V>ni\(yr  section  ]C05of  tlie  Code, 
a  legacy  or  devise  to  u  child,  or  other  desceudjuit  of  tlie  testator,  who 
dies  before  the  testator,  leaving  cbiklien  or  other  descendants  w4io 
survive  the  testator,  does  not  lapse,  and  does  not  vest  in  the  adminis- 
trator of  the  deceased  legatee  or  devisee,  but  passes  directly  to  his 
children  or  other  descendants,  in  tlie  same  proportions  as  if  they  took 
as  his  hejrs-at-la\v  or  distributees;  and  his  widow  takes  no  intei-est 
in  it. 

I.  Emancipation  act  of  ISOO-r/of  retroactive. — The  act  of  Fehrnary  25, 
18()0,  "to  amend  the  law  in  n.'hition  to  the  emancipation  of  slaves," 
(Session  Acts  IBGD-GU,  p.  28,)  does  not  aft'ect  wills  which  had  beeu  ad- 
mitted to  probate  before  its  passage. 

Appeal  from  the  Chancery  Court  of  Dallas. 
Heard  before  the  Hon.  James  B.  Clark. 

The  bill  in  this  case  was  filed  by  the  execmtor  of  the 
last  will  and  testament  of  Edward  S.  Jones,  deceased, 
against  the  widow,  devisees,  and  legatees  of  said  testator, 
and  the  widow,  chihlren,  and  personal  representatives  of 
Kichard  Jones,  deceased  ;  and  sought  a  judicial  construc- 
tion of  the  testator's  will,  and  a  settlement  of  his  estate. 
The  testator  died,  in  Dallas  county,  where  he  resided,  in 
December,  18-58.  By  his  will,  which  was  executed  in 
March,  1858,  and  admitted  to  probate  in  December,  1858, 
said  testator  devised  and  bequeatluMl  the  greater  part  of 
his  estate,  both  real  and  personal,  to  his  only  son,  Richard 
Jon(!S  ;  and  made  provision  for  the  emancipation  of  several 
slaves,  directing  their  removal  to  a  non-slaveholding  State, 
and  t!ie  payment  of  a  |;)ecuniary  legacy  to  each  of  them. 
Richard  Jones  died,  intestate,  a  few  weeks  before  the  tes- 
tator, leaving  a  widow  and  two  infant  chi'ldrcm  ashisluMrs- 
at-law  and  distiibutees.  The  testator's  widow  dissented 
from  his  will  ;  and  her  share  of  the  estate  was  aUotted  to 
her  in  this  suit,  without  objection  from  any  of  the  otlier 
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parties.  Tlio  cfiancellor  held,  tli.it  the  h-g.-jcy  and  devise 
to  Richard  Jones,  under  section  IGOO  <•!'  the  Code,  did  not 
Ja[)se  by  liis  dtatli  before  the  testator,  and  did  not  [>as3 
directly  to  his  children,  but  vested  in  his  administrator,  to 
be  administered  and.  distributed  by  him  under  the  statute 
regulating  the  distribution  of  intestates'  estates  ;  and  this 
part  of  the  chancellor's  decree  is  here  assigned  as  error  by 
tlie  children. 

E.  W.  Pettus,  for  the  appellants. — Section  lGO-5  of  the 
Code  was  designed  to  promote  equality  in  the  distribution 
of  estates.  The  evil  to  be  remedied  was,  that  where  a  tes- 
tator dii'ected  his  property  to  be  divided  equally  Ijctvveea 
his  two  children,  the  law  would  carry  the  direction  into 
effect,  if  both  the  children  survived  him;  but,  if  one  of 
the  children  died  before  the  testator,  the  surviving  child 
would  take  three-fourths  of  the  whole  estate,  (that  is,  one- 
half  under  the  will,  and  one-fourth  under  the  statute  of 
distribution,)  while  the  descendants  of  the  deceased  child 
would  take  only  the  remaining  fourth.  But  it  was  no  part 
of  the  object  of  the  statute  to  provide  for  the  widow  or 
creditors  of  the  dex-eased  legatee;  for  their  existence,  in 
the  absence  of  children  or  other  descendants,  does  nut  pre- 
vent the  lapse  of  the  legacy.  Tlie  statute  expressly  de- 
clares, that  the  legacy  "vests  in  such  child,"  c^c;  and  the 
last  clause  wa«  sim])ly  intended  to  show  the  [u-oportion  in 
which  the  several  children  should  take.  To  make  it  vest 
in  the  administr.itoi',  v^'ould  subject  it  to  the  claims  of  the 
widow  and  creditors,  and  would  contravejse  the  ex[)res3 
words  of  the  statute.  For  decisions  upon  similar  statutes, 
see  Fisher  v.  Hill,  1  Mass.  S6  ;  Ycaics  r.  Gill,  9  R.  l\Ionroe, 
203  ;  Xeichold  v.  Pritchit,  2  Wharton,  46  ;  Schciffdin  v. 
Krcsler,  o  Rawle,  1  lo.  The  English  statute,  on  which  are 
based  the  cases  cited  by  the  chancellor,  deidares  that  the 
legacy  "shall  take  effect  as  if"  the  legatee  had  died  imme- 
diately after  the  testator. — 2  Jarman  on  Wills,  5-J;J. 

•  Jxo.  T.  MoKGAX.  contra,  cited  Johnson  v.  Johnson,  o  Hare, 
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1^7  ;  In  i-e  3Ioorc,  10  Hare^  .178  ;  Griffiths  v,GaIe,  12  Sim^ 
354  ;  13  Jurist,  421  ;  IS  Law  J.oyrnaU  361. 

A.  J.  WALKER,  G.  J.— We  haveattentireTy  consiclerei?' 
ihe  learned  and  able  ©pimoii  pronouncefi  by  the  clmncellor, 
but  it  has  failed  to  convince  us  of  the  correctm^ss  of  the 
conclusion  attained  by  him.  We.  regai'd  section  1G05  of 
the  Code  as  forbidding  the  lapse  of  a  devise  or  legacy,  be- 
cause the  legatee  or  devisee,  being  a  descendant  of  the  tes-  . 
tator,  died  before  the  testator,  if  such  legatee  or  devisee- 
left  ^  (lescesdant.  We  further  regard  it  iis  substituting  the 
descend-arit*  of  the  legatee  br  devisee,  for  such  legatee  on 
devisee,  to  the  right  of  receiving  the  legacy  or- devise  ;  and 
providing  for  an  j^pportionment  among  such-  descendiintSy. 
©f  the  property  bequeathed,  in  a  marvner  conformable  to- 
the  law  which  would  have  governed,  if  the  devisee  or  leg- 
atee had  survived  the  testator,  ai>d  died  intestate.  That 
section  of  the  Code  is  in  the  following  words:  "Whea 
any  estate,  real  or  personal,  is  devised  or  bequeathed  to  a 
child,  or  other  descendants  of  the  testatoi',.  and  such  lega- 
t^e  or  devisee  dies  in  the  life-time  of  the  testator,  leaving  » 
child  or  Oifher  descendants  surviving  sisch  ti^st^ttor,  such 
legacy  does  not  kpse^  but  vests  in  sitch  child  or  other  de- 
Sicoidant,  as  if  su^li  devisee  or  other  legatee  had  survived 
the  testator  and  died  intestate."  No  importance  can  be 
attached  to  the  want  of  the  word  "devise,"  in  conjunctioa 
fv:jth  the  word  "legacy,"  in  that  part  of  the  section  which 
declares  that  "such  legacy  does  not  lapse."  The  context 
supplies  that  word,  and  the  sectioriimust  be  cmistrued  as  if 
the  reading, of  it  were,  "such  legacy  or  devise  does  not 
lapse,"  vie.  We,,  therefore,  can  make  no  distiiiGtion,  in  the 
operation  of  the  statute,  between  devises  aad  legacies. 

If  the  statute  Itad  stopped  with  the  announcement  tliat 
the  legacy  or  devise  should  not  lapse,  it  would  probably 
have  followed,  that  the  subject  of  the  devise  or  legacy 
would  luive  juissed  as  by  descent  from  the  devisee,  or  gorjo 
into  administration  as  part  of  the  personal  estate  of  tl»e 
•l^ceased  legatee.     If  the  statute,  not  stopping  with  .tl>e 
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mere,  prohibition  of  the  lapse,  had  then  proceeded  tu  de- 
clare that  the  devise  or  legacy  should  take  effect  as  if  the 
death  of  the  legatee  or  devisee  had  happened  imnit'di.itely? 
after  the  death  cf  the  testator,  it  would  have  been  plain 
that  the  descendants  of  the  devisee  or  legatee  could  only 
take  as  heirs  or  distributees  under  such  devisee  or  K'<j:atee. 
With  that  feature,  the  statute  would  indicate  a  purpose  to 
make  the  operation  and  efiect  of  the  bequest  precisely 
what  they  would  have  been  if  tlie  devisee  had  survived  the 
testator.  Prohibiting,  the  lapse,  and  including  that  fe;iture 
as  to  the  effect,  of  tiie  devise,  and  omitting  what  follows 
after  the  prohibition  of  the  lapse,  our  statute  would  have 
been,  so.  far  as  it  |>ertains  to  the  question -in  lianfl,  identi- 
cal with  the  33d  section  of  the  EngU^h  statute  of  1  Vic. 
ch.  26,  under  which  it  has  even  been  held,  that  property 
bequeathed  to  a  child,  who  died  before  the  testator,  VvOiild 
be  transmitted  by  the  will  of  the  deceased  child. — -i  Jar. 
on  Wills,  (marg.)  311,  312;  2  Ih.  (in.)  726;  Johnson  v. 
Johnson,  3  Hare,  157.  Our  statute  departs  from  the  t;  'sor 
of  the  English  statute,  where  the  clause  prohibiting  rhe 
lapse  ends^  It  omits  the  emphatic  declaration  of  the  I'^sig- 
lisli  statute,  as  to  the  manner  in  which  the  devise  or  Ic^'Mcy 
shall  take  effect ;  d)ut,  in  the  place  of  it,  says,  that  the  leg- 
acy or  devise  shall  vest  in  the  descendants  left  by  the  lega- 
tee or  devisee,  as  if  such  devisee  or  legatee  had  survived 
the  testator  and  died  intestate.  This  variance  f'ruiii  the 
language,  and  departure  from  the  tenor  of  the  English  stat- 
ute, forbid  that  v/e  should  take  the  constniction  of  it  as 
our  guide.  .  The  legacy  or  devise,  inider  our  statute,  must 
vest  in  the  descendants  of  the  devisee  or  legatee,  and  it 
must  vest  as  if  the  devisee  or  lei>aiee  had.survived  tin;  iv.s- 
tator,  and  died  intestate.  The  legacy  or  devise  must  vest 
in  the  persons  named,  and  it  must  vestas  if  .the  specified 
contingency  had  occurred.  Can  we  find  an  harmonious 
efiect  for  both  these  requirements  of  the  statute  V  \^'e  do 
npt  accomplish  that  object,  if  we  make  the  descendjtnts  of 
the  legatee  or  devisee  take  under  such  legatee  or  devisee 
as  heirs  or  distributees.     If  the  descendants  so  take  the  per- 
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soii;il  property,  a  leg;icy  would  no;    V(  st   at  all  :  i   the  (ie- 
sccndantsof  t!ie  legatee,  but  would  vest  in   liis  adrniiiistia- 
tor,  ior  the  purposes  of  the  administration,  and  tlie  descend- 
ants would   only  receive   any  residuum,   which,  upon  the 
settlement  of  the  administration,  might  be  for  distribution. 
Beese   r.  Harris,   27  Ahi.  30J.     The  lawAvoukl  cast  the 
title  upon  the  administrator  ;  and  thus  the-  legacy  wou^d, 
in  fact,  vest  in  the  administrator,  in  contravention  of  the 
express  command  of  the   statute  that  it  should  vest  in  the 
descendants  of  the  legatee;  and  if  the  estate  should  be  in- 
solvent, the  descendant  -wndd   be   denied  even   a  remote 
benefit  from  property  which  the  law  declares  shall  be  vested 
i'  him.     It  is  apparent  tliat  such  a  view^  of  the  law  woiild 
impair  the  force  of  one  of  its  features,  and  in  some  cases 
wtterly  destroy  the   effect  of   that  feature.     On  the  other 
hand,  we  think  the  words,  "as  if   such   devisee  or  legatee 
had  survived  the  testator,  and  died  intestate,"  have  an  ollice 
assigned  them  perfectly  consistent  with  their  import,  it  we 
understand  themas   li^nng   down  a  ride  for  dividii^g  the 
property  among  the  descendants.     It  vests  in  them   as  if 
the  devisee  or  legatee  liad  died,  intestate,  after  the  testator  ; 
that  is,  it  vests  in  them  in  such  shares   or  proportions  as  if 
t]je  projx'rty  had  come  to  them  as  heirs  and  (hstributees  of 
the  legatee  or  d(n'isee.     This  construction  of   the   statute, 
doing  violence  to  none  of  its  words,  allows  an  harmonious 
operation  to  a.ll  its  parts.     P'oi"  these  reasons,  we   adopt  it, 
and  decide,  that  the  children  of  Richard  Jones  must,  as  de- 
visees or  legatees  of  the  testator,  take  tiie   property,  real 
and  p<>rsonal,  bequeathed  to  said  Richard,  to  the  exclusion 
of  I^ichard's  widow  and  adnnnistrator.     Our  conclusion  in 
this  cas(>  is  also  sustained  by   the   Rennsjdvania  and  Ken- 
tucky decisions  in  reference  to  a  somewhat  similar  statute, 
collected  on  the  brief  of  the  apl)ellant''s  counsel.     Descend- 
ant, in  the  statute  which  we  have  been  construing,  can  not 
be  understood  to  include  tlie  widow  of  the  legatee  or  de- 
visee.    The  natural  signification  of  the'  word    is   not  broad 
enough  to  embrace  the  widow,  and  there  is  nothing  in  the 
context  to  force  upon  the  word  a  meaning  differing  from  tts 
natural  i^^port. 
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[2.]  The  ;ict  of  2otli  February,  18G0,  ontitU.'d  "an  act 
to  amend  the  law  in  relation  to  the  emancipation  of  slaves," 
does  not  affect  the  bequest  in  the  will  of  Edward  S.  Jones', 
in  relation  to  the  emancipation  of  slaves. — Acts  18-59-GO, 
p.  -28.  That  will  became  effectual,  at  least,  upon  its  ad- 
mission to  probate  ;  and  as  it  was  admitied  to  probate  be- 
fore the  passage  of  the  act  above  named,  it  is  expressly 
waved  Irom  the  operation  of  that  act  by  the  5th  section. 
HaWs  Heirs  v.  TldWs  Executors,  at  this  term. 

We  do  not  notice  in  this  opinion  any  other  question 
raised  by  the  asMgnments  ot  error,-  because  no  other  ques- 
tion has  been  pi-esented  by  the  counsel,  either  in  oral  argu- 
ment, or  in  the  briefs. 

Reversed  and  remanded. 


McGEHEE  vs.  RUMP. 

,     [action    for   BltKAClI   OF   WAKHAXTY   OF   SOU.XDN'KSS 'OF   SLAVK.] 

1.  JdmixsUiHili/  of  27(i7'ol  evidence  to  affict  Wl  of  sale. —  If  the  parties  lA  a 
coiitiiurt.  for  tlie  siile  or  exchaiifie  of  two  slaves,  reciproonlly  oxociite 
to  ciK'li  other  bills  of  s;ile,  wliieh  show  on  their  fnee  that  the  traiisac" 

'  tioi)  was  a  sale  ;  and  an  action  is  afterwards  brought  on  one  of  these 
bills  of  sale,  to  recover  damayies  for  a  breach  of  the  warranty  of  sound- 
ness contained  therein,— parol  evidence  is  admissible,  to  show  that  the 
contract  Avas  in  fact  an  exchanjre,  aiul  not  a  sale. 

2.  Difference  between  bale  and  exchange ;  udiditif  of  xale  of  slave  bi/  unticented 
ncf/ro-irader. — xV  contiact  for  the  exchange  of  two  slaves,  of  iiiie(]iial 
■values,  is  not  converted  into  a  sale,  by  the  myiuent  of  a  sum  of  money 
for  the  dilieience  of  value,  and  the  insertion  of  a  money  value  as  tlie 
consideration  in  the  bill  of  sale;  and  on  the  other  haiul,  if  the  trans- 
action was  really  a  sah^  of  one  of  the  slaves,  wln<h  was  void  by  statute, 
(Code,  \S\S  '.yJ9,  400,)  because  tlui  v(Mulor  was  an  unlicensed  negro-trader, 
the  acceptance  of  another  slave,  in  ])art  ])aynieiit  of  the  ])rice,  could 
ni'Iiher  change  the  nature  of  the  contract,  nor  render  it  valid. 

Arr^AL  from  the  Circuit  Court  of  Macon. 
'  Tried  before  the  Hon.  Nat.  Cook. 
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This  action  was  brougiit  by  Allen.  C.  McGehee,  as-ainst 
J.ames  Rump,  to  recover  damages  for  a  breach  of  warranty 
of  the  soundness  of  a  slave  named  Myra,  alleged  .to  have 
been  sold  b}'^  defendant  to  plaintiff  on  the  29th  January, 
1S54.  No  pleas  appear  in  the  record.  On  the  trial,  as  the 
bill  of  exceptions  shows,  the  plaintiff  read  in  evidence, 
after  proving  its  execution,  the  bill  of  sale  executed  to  him 
by  the  defendant,  (which  is  copied  in  the  opinion  of  the 
court,)  and  then  adduced  evidence  tending  to  show  the 
unsoundness  of  the  slave  at  the  time  of  the  sale.  The 
defendant  then  read  in  evidence,  after  proof iof  its  execu- 
tion, a  bill  of  sale  executed  to  him  by  the  plaintiff  for  a 
slave  named  Viuey,  (which  is  also  copied  in  the  opinion  of 
the  court,)  and  proved  by  one  Foster,  who  was  a  subscrib- 
ing witness  to  both  bills  of  sale,  "  that  they  were  both 
signed  and  delivered  on  tlie  same  day,  and  at  the  same  time  ; 
that  he  (witness)  understood  from  both  parties,  at  the  time, 
that  they  had  swapped  negro  gii'ls,  and  that  the  defendant 
gave  the  plaintiff  some  $200  diffeience  between  the  giils." 
*'It  was  admitted,  that  the  plaintiffy  at  the  time  of  said 
trade,  was  a  negro-trader,  residing  in  Columbus,  Georgia, 
and  had  not  taken  out.  a  license  to  sell  said  girl  Viney. 
This  was  all  the  evidence  upon  the  matter,  as  to  wliether 
said  trade  was  a  sale  or  an  exchange  of  slavesv  The  court 
thereupon  charged  the  jury,  that  if  said  bills  of  sale  were 
executed  at  the  same  time,  aad  were  in  fact-p/iirts  of  the 
sanje  transaction,  and  corjstituted  the  transaction,  then  the 
contract  between  the  parties  was  a  sale,  and  not  an  ex- 
tihange  of  slaves;  and  that  the  plaintiff XMiuld  not,  by  parol 
evidence,  explain  or  contradict  the  bills  of  side,  so  as  to 
show  that  the  transaction  evidenced  by  them  was  an  ex- 
(;hange."  To  this  charge  the  plaintiff  excepted,  and  he 
now  assigns  the  .same  as  error. 

Cloi'Tox  &  Lir;r)x,  for  appellant,  contended — 1st,  that 
tbe  transaction  b('t\ve»ni  the  parties,  as  evidenced  by  the 
bills  of  sale  alone,  was  an  exchange,  and  not  a  sale  of 
sJaves.;  and,  2d,  tiiat  if  the  bills  of  sale  showed   t!ie  con-- 
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tract  to  be  a  sale,  parol  evidence  was  admissible,  to  siiow 
that  it  was  in  tact  an  excliange ;  citing  the  following  au- 
thorities :  Strong  v.  Gregory,  19  Ala.  14G;  liamner  v.  Smith, 
22  Ala.  433  ;  Saunders  v.  Saunders,  20  Ala.  710 ;  Pollard 
V.  Maddox,28  Ala.  321  ;  EcldesS'Brotcn  v.  carter,  2G  Ala. 
563. 

GoLDTriWAiTE, 'Rice  &  Se^ivle,  .  contra,  cited  Giinter  v. 
Leakey,  30  Ala.  591';  liidgeway  v.  Boivman,  7  Gushing,  2t>8  ; 
Small  V.  Quincey,  4  Greenl.  497  ;  Bradford  v.  Bush,  15  Ala. 
1322;  West  v.  Kelly,  '19  Ala.  353;  Bish>})  v.  Hampton, 
■19  Ala.  792  ;  Bayard  v.  Malcolm,  1  Johns.  407  ;  Brigham 
V.  Bogers,  17  Mass.  571 ;  BrooJcs  v.  Maltlne,  4  Stew.  &  P. 
96;  Paysant  V.  Ware,  1  Ala.  100;  Hair  v.  LaBrouse, 
10  Ala.  548  ;  S2)ann  v.  Cole,  13  Ala.  537. 

STONE,  J. — This  record  presents  but  a  single  question. 
The  plaintifFAvas  a  'liegro-tiader,  living  in  the  State  of 
Georgia.  He  instituted  suit  to  recover  of  defendant  dam- 
ages for  a  breach  of  warranty  of  soundness  of  a  slave 
named  Myra.  The  defendant's  bill  of  sale  is  as  follows  : 
•'  lieceived  from  AllenC.  McGehee  six  hundred  dollars,  for 
negro  girl  Myra,  twelve  years  old.  The  right  and  title  of 
the  said  girl  I  do  warrant  and  defend  against  the  claims  of 
all  persons  whomsoever,  and  warnint  sound  and  healthy, 
both  in  body  and  mind  ;  as  witness,"  &c.  Cot{'m[)oraneously 
witli  the  execution  of  this  bill  of  sale  by  defendant,  the 
plaintifl' executed  to  him  a  bill  of  sale,  as  follows:  "Re- 
ceived from  James  Rump  a  negro  girl  by  the  name  of  Myra, 
in  part  payment,  and  two  hundred  dollars  in  monc'V,  full 
payment  for  a  negro  girl  Viney,  thirr^een  years  old.  The 
right  and  title  of  the  said  slave  we  do  warrant  ;;nd  defend 
against  the  claims  of  all  pei'sons  wliosoever,  and  warrant 
sound  and  healthy,  both  in  body  and  mind  ;  as  witness," 
&c.  Both  bills  ot  sale  were  under  seal.  The  tnide  was 
made  in  Macon  county,  Alabama;  and  the  phiin;  ill"  had 
obtained  no  license  to  sell,  or  to  offer  said  slavr-  f-^-  sab'. 
The  defipnse  relied  on  in 'the  couil.  beloW  was,  that  xlw.  bill 
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of.  sale  on  which  the  action  was  founded  WdS  executed  in 
the  purchase  of  the  slave  Viney ;  and  that  the  sale  by 
plaintifl  was  void  as  to  him,  the  seller,  under  section  400 
of  the  Code. — See  Gimfer  v.  Lechey,  30  Ala.  591.  la 
avoidance  of  this  defense,  the  plaintiff  offered  parol  proof, 
tending  to  show  that  the  real  transiiction  between  the  par- 
ties wasan  exchange  of  slaves,  and  not  a  sale.  The  ruling 
of  the  circuit  court  excluded  this  evidence  from  the  jury, 
anxl  this  presents  the  sole  question  for  our  consideration. 

There  are  few  questions  of  evidence  on  which  more  has 
been  said,  than  that  which  seeks  to  vary  by  parol  the  terms 
of  .a  written  contract  ;  and  we  may  add,  there  are  few  legal 
quf^stions  on  wdiich  thei'C  is  a  greater  conflict  of  the  au- 
thorities. As  early  as  1823,  Ch.' J.  Tilghman  characterized 
the  adjudications  on  this  question  as  a  "  wilderness  of 
eases;"  nor  has  modern  jurisprudence  blazed  a  clear  path 
through  that  wildeintss.  AVe  will  not  attempt  the  task 
ourselves,  further  than  may  be  rendered  necessary  by  the 
wants  of  this  case. 

There  is  no  repugnancy  of  decision  on  the  general  propo- 
sition, that  parol  proof  shall  not  be  heard,  in  a  couit  of 
law,  to  vary,  enlarge,  or  diminish  the  binding  obligations 
of  a  written  contract,  as  between  the  parties.  In  suits  on 
such  v^'ritten  contracts,  if  there  be  no  question  of  fraud  in 
tlie  execution  of  the  instrument,  the  parties  must  stand  or 
fall  by  the  evidence  they  have  furnished  of  their  own  con- 
tract ;  and  what  the  terms  of  that  contract  are,  is  a  ques- 
tion of  law  for  the  court,  and  not  a  question  of  fact  for  the 
jury.  But,  when  the  question  presented  is  not  among  the 
controlling  or  primary  purjioses  of  the  writing,  but  con- 
cerns an  incident,  rather  than  the  direct  object  and  aim  of 
the  contract,  less  stiingency  of  rule  has  generally  been  en- 
forced. Here  commences  the  conflict  of  authorities,  wiiich, 
for  the  welfare  and  repose  of  society,  it  were  well  to  have 
reconciled.  W(;  think  we  are  in  safe  bounds,  when  wo 
assert  that,  in  the  advancing  history  of  both  England  and 
the  most  of  the  States  of  America,  we  discover  a  disposi- 
tion in  the  courts  rather  to  relax  the  rule,  than  to  make  it  .: 
n^iore  Mringent.    . 
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Th0  decided  weight  of  the  modern  authorities,  as  our 
after  citations  will  show,  is,  that  the  consideration  clause  of 
a  deed  is  open  to  the  influence  of  parol  proof,  except  for 
two  pvH'poses :  first,  it  is  not  permissible  for  a  party  to  rlie 
deed  to  prove  a  different  consideration,  if  such  chani!;e  vary 
the  legal  effect  of  the  instrument;  and  second,  the  grantor 
in  a  deed,  who  acknowledges  the  receipt  of  payment  of  the 
consideration,  will  not  be  allowed,  hy  disproving  that  fact, 
to  establish  a  resulting  trust  in  himself. —  Ecldcs  v.  Card'r, 
26  Ala.  r^m-,  BeJden  v.  Scpnour,  8.  Cow.. 304;  4  Phil.  Ev. 
(C.  &  H.  Notes,)  edition  of  lS-50,  oS-5. 

The  phrase,  to  vanj  the  legal  effect  of  the  instrument,  is 
certainly  not  very  precise  or  definite.  Deeds  usually  have 
a  direct  effect,  which  is  seen  and  comprehended  as  soon  as 
you  look  upon  the  instrument;  and  they  frequently  have 
also  an  indirect  or  incidental  eftt'ct,  which  is  brouirht  to 
view  by  proof  of  sonie  outside  or  extrinsic  fact.  Does 
the  principle  include  both,  or  only  the  first  named  of  tiiese 
classes  of  cases  '?  On  principle  it  would  seem  obvious,  that 
parties  to  a  deed  would  have  in  contemplation  the  effect  of 
the  instrument  as  a  transfer,  or  muniment  of  title ;  and 
hence,  to  allow  parol  proof  to  vary  or  add  to  its  provisions 
or  stipulations  any  term,  condition,  or  fact,  wliich  would 
change  either  the  quality  of  the  title  conveyed,  or  the 
binding  covenants  of  the  grantor,  would  let  in  all  the  mis- 
chiefs which  the  rule  under  discussion  was  intended  to 
guard  against. — See  Miirplty  v.  Br.  Bcmk,  IG  Ala.  90. 

But  both,  principle  and  authority,  as  we  conceive,  pro- 
claim a  different  rule,  when  the  proof  offered  <loes  not  tend 
to  change  the  covenants,  or  to  vary  the  title  conveyed  by 
the  deed,  but  simply  to  repel  an  inference  to  be  drawn 
from  some  extrinsic  fact.  Such  fact  is  brought  to  the  no- 
tice of  the  court  by  extrinsic  ^^roof,  in  the  absence  of  which, 
the  deed  would  be  amply  operative  as  a  contract  of  bar- 
gain and  sale.  The  parties,  in  drawing  their  contracts, 
are  not  presum^  to  have  had  in  view  tiiese  extrinsic  facts  ; 
and  Iience  should  not  be  concluded  by  apparent  facts,  which, 
in  Tihe  absence  of  the  extrinsic  flict,  have  the  same  legal 
significance  as  those  which  the  party  seeks  to  prove. 
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In  speaking  of  the  effect  of  recitals  in  deeds,  Mr.  Green- 
leaf,  after  enumerating  several  classes  of  these  recitals, 
among  which  is,  "  the  number  of  tons  in  a"  vessel  chartered 
by  the  ton,"  adds — "  thete  are  but  incidental  and  collateral 
to  tlie  principal  thing,  and  may  be  supposed  not  to  have 
received  the  deliberate  attention  of  the  parties."  These, 
he  declares,  are  not  within  •t4ie  rule  which  excludes  parol 
proof.— ^1  Greenl.  Ev.  §  26. 

In  the  notes  of  Cowen  &  Hillto  Phillipps' on  Evidence, 
the  principle  is  thus  stated  :  "  The  American  cases  regard 
the  uidinar}'  clause  of  a  deed  of  Conveyance,  acknowledg- 
•ing  the  receipt  of  the  consideration  mone}',  as  essential,  in 
conntiction  with  its  other  terms,  to  express  the  intention  in 
regard  to  the  estnte  or  interest  granted  or  transfeiTed  ;  and 
"Jieni^e,  so  far,  and  as  betwen  the  parties  or  their  privies,  it 
is  not  open  to  impeacliment,  save  in  equity.  But,  when 
-the  iiittmtion  in  this  respect  is  not  disputed,  nor  the  opera- 
tion of  the  conveyance,  as  sr.ch,  sought  to  l)e  changed,  the 
clause  in  question  is  treated  as  formal  merely,  like  the  date, 
and  nmy  be  contradicted  or  varied  by  parol." — Vol.  4,  ed. 
of  1^-30,  -58.3.  In  another  place  the  same  annotators  said, 
"'The  English  decisions,  therefore,  whatever  may  i>e  said 
t)f  their  dicta,  do  not  appear  to  have  gone  beyond  the  point 
of  disallowing  proof  to  show  a  consideration  of  a  dillerent 
species,  so  as  thereby  to  clianire  the  nature  of  the  deed." 
And  t!iey  instance  the  case  of  a  deed,  which  on  its  face 
pur])orted  to  be  a  sale  for  value,  and  which  could  not  0[>- 
erate  as  such.  In  such  case,  the  English  rule  would  forbid 
thai  ihe  deed  should  be  set  up  as  a  voluntary  conveyance.-— - 
Voi.  I,  p.  G19  ;  see,  also,  ih.  •)'^l--">. 

In  McCrra  v.  Pnrmort,  (IG  Wend.  4T'3,)  the  co'irt  of 
errois  (jt  Xew  York,  Jiidfxe  Cowen  delivering  the  opinion, 
Haid  :  ■  A  party  is  estopped  l)v  hi^  deed.  He  is  not  to  be 
j>en!::fi-d  to  contradict  it ;  so  far  as  the  deed  is  intended 
to  piis^  a  liLdit,  or  to  be  the  exclusive  evid«nice  of  a  con- 
tract, it  concludes  the  j).'irties  to  it.  But  the  priuciplw 
goes  no  hirther."  In  thiit  ctise,  it  was  held,  that  although 
;1jC  deeds  U)  the  lands  expressed  uioticfj-paid  as  the  consid- 
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eration,  it  was  competent  to  show  that  the  real  considera- 
tion was  iron  of  a  specified  quantity,  valued  at  a  stipulated 
price.  The  case  last  cited  contains  an  elaborate  discussion 
of  both  the  princi})le  and  the  adjudged  cases. 

In  the  case  of  Gulhj  v.  Gruhhs,  (1  J.  J.  Marshall,  3S7,) 
the  supreme  court  of  Kentucky,  speaking  of  this  question, 
said:  *•  Receipts,  and  other  writings  which  only  acknow- 
ledge the  existence  of  a  simple  fact,  such  as  tlie  payment 
of  money  for  example,  may  be  susceptible  of  explanation, 
and  liable  to  contradiction  by  witnesses."  In  the  same 
case  it  was  said,  that,  "whenever  a  right  is  vested,  or 
created,  or  extinguished,  by  contract  or  otherwise,  and 
writing  is  employed  for  that  purpose,  parol  testimony  is  in- 
admissible to  alter  or  contradict  the  legal  or  common-sense 
construction  of  the  instrument." — See,  also,  Jnclc  v.  I>oi(r/h- 
crty,  3  Watts,  151  ;  Gale  v.WiIU<())ison,  S  Mees.  &  "Welsby, 
405  J  MiUnicnfs  case,  1  Rep.  176 ;  Bdden  v.  Sri/uiofir, 
S  Conn.  304  ;  Harvey  v.  AJexanck'r,  1  Rand.  219  ;  Tiallard 
r.  Brlf/fj!^,  7  Pick.  533;  Pott  r.  TodJtuntcr,  2  Coll.  Ch.  7G': 
Stcek  V.  Worihington,  1  &  2  Ohio  Rep.  350  ;  BcdeWs  rase, 
7  Rep.  39  ;  Ecx  v.  Scammonden,  1  T.  R.  474  ;  lloclcli'dl  v. 
SjJrar/gs,  9  Ind.  30;  Mcel:cr  v.  3Icel:er,  IG  Conn.  3S7 ; 
Tr'dchard  v.  Brown,  4  N.  H.  397-;  Mmse  r.  SJicdtucI:,  d). 
229 ;  Bex  v.  Laindcn,  8  T.  R.  376  ;  2  Poth.  Ob.  181 ;  Wd- 
Jcinson  f.  ScoH,  17  Mass.  257;  2  Jlill's  Pr.  292  ;  StaUworth 
V.  Breslar,  34  Ala.  511  ;  Tyler  v.  Cnrlefon,  7  Greenl.  175; 
Bnrbanl:  v.  Gotdd,  15  Maine,  118;  W(dJisv.W(dIis,  i  ^lass. 
135;  Gah  V.  Cohner,  18  Pick.  397;  llaydcu  v.  Jlod^er, 
10  Serg.  &  R.  329. 

We  have  cited  and  collated  this  immense  array  of  au- 
thorities, mainly  for  the  purpose  of  showing  the  spirit  of 
the  rule  under  discussion.  Pei'hups  such  elaboration  was 
not  necessary  in  this  case.  In  the  case  of  EcMcs  v.  Carter, 
(26  Ala.  564,)  this  court  passed  on  the  precise  question  we 
are  considering,  except  that  the  object  of  the  proof  in  that 
case  was  not  to  repel  an  illegality,  brought  to  view  by  ex- 
trinsic evidence,  but  to  let  in  a  defense  which  was  otlier- 
wise  illegal.  Much  of  the  reasoning,  however,  eniploved 
42 
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in  that  case,  is  equally  applicable  to  this  ;  and  we  think  t]>.8 
tine  rule  is  there  stated — =namely  :  "Whei'e  the  deed  is  not 
impeached  (for  frand),  we  are  unable  to  perceive  any  rea- 
son why  any  consideration,  which  is  sufficient  to  support 
the  deed,  may  not  be  shown.  In  such  a  case,  we  sec  no 
middle  ground  to  occupy,  and  must  citiier  hold  that  the 
clause  is  conclusive,  operating  by  way  of  estoppel,  or  must 
throw-  it  entirely  open  to  explanation/'  And  this  court,  in 
tliat  case,  lully  adopted  the  doctrine  of  McCrca  v.  Fnnnort,  . 
and  threw  open  the  coiisideration  clause  to  explanation,  in 
cases  whei'e  the  deed  was  nut  attacked  for  fraud. 

Some  of  tlie  cases  cited  above,  particularly  those  froni  ■. 
Maine,  Connecticut,,  and  Xew  Hampshire,  carry  the  doc- 
trine faj'ther  than  we  need  go,  and  farther  than  we  are  in- 
clined nov/  to  commit  oui'selves,  AVe  cite  them,  however, 
with  others,  as  shewing,  conclusively,  that  the  doctrine 
contended  for  by  a^p»dlee  is  opposed  to  tire  weiglit  of  au- 
thority. Tiiat  there  are  authorities  opposed  to  this  view, 
we  will  not  deny.  In  some  "f  them-,  the  conflict  is  more 
apparent  than  real.  Many  of  tliem  state  the  principle 
loosel}",  while  most  of  them,  on  a  close  criticism,  ))^ay  be 
reconciled  with  the  principle  we  have  annomiced.  We 
cite  them  that  the  profession  may  examine  what  has  appa- 
rently been  said  on  tlie  other  side  of  this  question. —  W/tit- 
hcJc  i\  WJuthrJc,  9  Cow.  270;  Garrett  i\  Stuart,  1  ^IcC, 
-514;  Beits  V.  Union  Hank,  1  II.  A'  Gill,  ISO;  Watt  t\  . 
Grove,  2  Sch.  tt  Lef.  -5O0  j  Bridijman  v.  Green,  2  Vesey,  sr. 
027;  Hinde  r.  Lonrimort/i,  11  Whoaton,  2i2  j  Jaclson  r, 
Ddanceij,  -1  Cow.  427.  Most  of  these  cases  were  marked 
]jy  strong  badges  of  frand,  and  are  therefore  witliin  Judge 
Goldrhwaite's  exceptioii.^  as  laid  down  in  Eeldcs   v.   Carter, 

The  following  autJioritios  relate  to  a  different  j)rincij»le, 
and    are  not   in  point:  JiUlgKSiy  v.  liountan,    4  Gushing, 
(^Iass.)   27 1  ;  S)nall   v,  .Qujneoj,  4   Greenl,  497  ;  Coal   ^. 
Banhiny  Co.  v.  Bycrson,  -i  Dutch.  400-7.     See,  also,  1  Md. . 
Ch.  Dec.  ^94  ;  2  Tay.  Ev.  §  SJ8. 

Where  a  deed  to  lands  has  been  executed,  reciting  thafc, 
the  consideration  money  has  been  paid,,  the  plain  effect  cC  , 
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sach  deed,  unexplained  by  outside  proof,  is  to  vest  an  abson 
lute  and  indefeasible  title  in  the  purchaser.  Yet,  on  bill 
filed  to  assert  the  vendor's  lien,  parol  testimony  is  admissi- 
ble, to  show  that  the  purchase-mouey  has  not  been  paid, 
and  thus  contradict  the  recit-uL  This  principle  is  so  well 
settled,  that  no  one  now  questions  it. — See  Saunders  v. 
Hcn'Jrlr,  5  Ala.  224  ;  :3  Pliil.  Ev.,  C.  &  H.  Xotes,  (e'd.  of 
18-50,)  .3S-i.  The  incidental  effect  of  this  proof  is,  to  con- 
vert an  abi^olute  title  into  an  interest  closely  akin  to  that 
of  a  mortgagor's  equity  of  redemption.  Directly,  it  does 
not  affect  the  I'iglit  and  title  conveyed  by  the  instrument ; 
but  indirectly  it  defeats  it. 

So,  in  this  case,  the  proof  made  by  Mr.- Rump — nam.Gly, 
that  Mr.  McGehee  was  a  negro-trader,  without  license  to 
wSell — did  not  directly  impair  or  affect  the  title  which  Mr. 
McGehee  had  conveyed  to  him,  or  the  covenants  contained 
in  that  title.  The  influence  it  exerted  was  but  an  incident. 
The  fact  proposed  to  be  proved  by  the  plaintiff'was  also 
incidental  in  its  character,  and  should  have  been  admitted. 

[2.]  If  tlie  spirit  and  substance  of  the  transaction,  /tvYA- 
oni  ichicli  no  trade  u'oid'd  Jiave  been  made,  was  an  exchange' 
of  slaves,  and  the  money  was  eni23lo}Td  as  the  means  of 
equalizing  the  supposed  values,  tlien  tlie  fact  that  a  money 
value  was  inserted  in  the  bills  of'  sale  can  not  convert  it 
into  a  sale.  The  practice  of  inserting  a  money  value  in- 
title-deeds,  when  an  exchange  only  is  intended,  is  conve- 
nient, and  is  believed  to  be  veiy  common.  It  cannot  con- 
vert a  real  exchange  into  a  sale. — See  Gunter  v.'  Lcclrt/, 
30  Ala.  590;  Addison  on  Contr.  1-54;  1  l^i-sons  Contr.  437,' 
note  ;  Anon.,  3  Salk.  1-37  ;  ^IltcJicU  v.  Gile,  12  N.  H.  305  ;• 
Vail  V.  Strong,  IQXQxm.  457.  If,  on  the  other  hand,  tlie- 
real  transaction  was  a  sale,  although  another  piece  of  projv 
erty  was  taken  in  part  payruent,  then  any  attempt  to' 
screen  it  from  public  scrutiny  by  a  pretended  exchange 
would  be  abortive.  Whether  this  was  a  sale  or  an  ex-- 
tjhange,  it  is  not  for  us  to  determine,  and  we  intimate  n^' 
f>pinion  upon  it. 

Reversed  and  remanded. 
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MTCHELL  vs.  TURNER  et  al. 

[action  ox  sheriff's  official  boxd.] 

1.  Action  at  law  Ictween  co-sureties  on  official  bond. — One  of  the  sureties  or 
a  sheriff's  official  bond  cannot  maintain  an  action  at  law  on  the  bond, 
against  the  other  sureties,  for  their  principal's  default. 

2.  What  is  good  j)lea  in  bar. — That  the  plaintiff  is  oue  of  the  obligors  on 
the  bond  which  is  the  fouudatiou  of  the  suit,  is  properly  pleaded  iu 
bar,  and  not  iu  abat«ment. 

Appeal  from  the  Circuit  Court  of  Tallapoosa. 
Tried  before  the  Hon.  Robert  Dougherty. 

This  action  was  brouglit  by  William  M.  A.  Mitchell, 
against  Green  L.Turner, Simon  B.  Smith,  James  T. Shackle- 
ford,  William  Paige,  and  Wyatt  H.  AYhatley,  as  the  sure- 
ties on  the  official  bond  of  Hugh  Lockett,  deceased,  late 
sheriff  of  said  county.  The  complaint  averred  the  execu- 
tion of  the  bond,  set  out  the  condition,  and  alleged,  as  a 
breach  thereof,  the  collection  of  money  by  two  of  the 
sheriff's  deputies,  under  ])rocess  on  a  judgment  in  favor  of 
the  plaintiff,  and  their  failuxe  to  i)ay  it  over  to  him  on  de- 
mand. The  defendants  craved  oyer  of  the  bond  and  condi- 
tion, (which  were  thereupon  set  out,)  and  pleaded  in  bar, 
that  the  plalntifi'was  one  of  the  joint  makers  and  obligors 
of  said  bond,  .and  eq^ually  liable  with  them  for  any  breach 
of  the  same,  arid  was  the  identical  W.  ^L  A.  ]\Iitchell 
whose  name  was  signed  to  said  bond.  The  plaintiff  de- 
murred to  this  plea,  *'  because  the  same  is  no  answer  to  the 
complaint,  and  because  it  does  not  present  a  valid  defense 
to  the  action,  and  because  it  is  insufficient  in  law."  The 
court  overruled  tl^e  demurrer,  and  the  plaintiff  was  thereby 
compelled  to  tid;e  a  nonsuit,  with  a  bill  of  exceptions ; 
and  he  now  assigiis  as  error  the  ruling  of  the  court  on  the 
demurrer. 

J.  Falkner,  for  appellant. — 1.  Under  the  provisions  of 
the  Code,  joint  bonds,  covenants,  and  promises  in  writing. 
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are  declared  several,  as  well  as  joint  ;  and  the  plaintiflfmay, 
at  his  election,  sue  one,  several,  or  all.^Code,  §§  2143, 
2149,  2154,  118,  130,  131.  The  sureties  on  official  bonds 
have  no  right  of  action  against  each  other,  until  they  liave 
actually  paid  off  the  liability  ;  and  if  they  could  not  sup- 
port a  suit  until  payment,  they  could  not  set  up  the  right 
by  way  of  plea. — Code,  §  143. 

2.  If  the  matter  of  the  plea  was  available  at  all,  it  could 
only  be  by  plea  in  abatement. — Bosivell  v.  Jforton,  20  Ala. 
235  ;  Henderson  v.  Hammond,  19  Ala.  340. 

Brock  &  Barnes,  contra,  cited  Chandler  v.  SJichan,. 
7  Ala.  2-51  ;  Tlndal  v.  Bright, Minor,  103  ;  Ramsey  r.  John- 
son, ]\Iinor,  418  ;  Mainivaring  v.  Newman,  2  Bos.  &  P.  120. 

R.  W.  WALKER,  J.— The  English  rule  is,  that  a  person 
cannot  be  plaintiff  in  an  action  against  others,  on  a  con-r 
tract  made  by  those  others  jointly  w^ith  him. — 3Iainioaring 
v.Keicman,  2  Bos.  &  Pull.  120;  Moffatt  v.  Von  MuUingcn, 
2  Chitty's  Rep.  539  ;  3  Rob.  Pr.  301.  Without  at  this 
time  committing  ourselves  to  this  rule,  in  the  broad  terms 
in  which  it  is  here  stated,  we  are  satisfied  that  one  of  the 
sureties  on  a  sheriff's  bond  cannot  maintain  an  action  at 
law  on  such  bond  against  his  co-sureties.  The  plaintiff, 
being  co-surety  w^ith  the  defendants,  and  bound' equally 
with  them  to  make  good  the  she  rifle's  default,  cannot  re- 
cover the  whole  amount  of  them.  The  loss  must  be  ap- 
portioned among  the  sureties,  and  this  a  court  of  law  is 
incompetent  to  do. — See  Tindall  v.  Bright,  Minor,  103  ; 
Chandler  v.  Shehan,!  Ala.  251  ;  Carroll  i\  Bowie,  7  Gill, 
34,  (41-3  ;)  3Iilhurn  v.  Codd,  7  B.  &  Cr.  419. 

[2.]  There  is  nothing  in  the  objection,  that  the  plea  was 
a  plea  in  abatement,  and  should  have  been  sworn  to.  A 
plea  in  abatement  ought  to  give  a  better  writ  ;  but  the 
matter  alleged  in  this  plea  shows  tliatthe  plaintiff  can  have 
no  action  at  all,  and  was  therefore  properly  pleaded  in  bar. 
Mainwaring  v.  Newman,  2  Bos.  &  Pull.  121  ;  Mojfat  v. 
Yon  JIullingen,  2  Chilty,  539. 

Judiimeut  affirmed. 
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McLEMORE  vs.  XUCKOLLS. 

.['DETINUE  rOH  SLAVES,  AGAINST  SHEIUIT'.] 

L  Decree  in  cltancer;/  constnied  as  aiUhorhuifi  issxc  of  fi.  fa. — A  decree  in 
chancery,  reiulered  on  i)l('adings  and  prf)of,  under  a  bill  filed  by  tlie  se- 

•  cured  creditors,  aj^aiiist  the  tiiM5toe.s  in  a  deed  of  trust,  charging;  them 
■v\'ith  waste,  iieglii^ence,  and  misapplication  of  tlie  assets;  adjudging 
that  the  complainants  are  entitled  to  relief,  and  orderinjr  the  master 
to  state  an  account  of  the  seviial  debts  diieloihe  com]ilainants  re- 
spectively, and  the  several  amounts  with  which  each  trustee  is  charijo- 
able,  and  to  a.seertaiu  «tbe  ^jro-ra^a  dividend  of  each  creditor;  and  a 
subsequent  decree,  confirming  the  master's  report, — though  informal, 
are,  when  construed  together  and  in  connection  with  the  bill  and  tiio 
■master's  report,  eijuivalent  to  an  ordar  for  the  payment  of  the  several 

.sums  of  money  ascertained  to  be  due  from  each  of  the  trustees  to  each 
of  the  creditors,  and  sniilicient  to  authorize  the  issue  of  a  fi.  fa. 

2.  Jdmi-^sions  of  cestui  que  trust  a(hnls>iihle  a/jainst  trustee. — In  an  action 
broug-ht  by  tlie  trustee  of  a  inarri«*d  woman,  suing  for  her  use,  her  ad- 

•  missions  are  comivetent  evidtuice  against  him. 

3.  AdmisisihiUtjj  of  bill  iu  duiucerij  as  ri'idenet  in  another  fiiiit. — A  bill  iu 
chancery,  sworn  to  by  the  complainant,  is  competent  evidence  against 

'  him  in  another  suit;  and  the  fact  That  the  comidainant  is  nfti/te  covert, 
suing  by  her  next  friend,  doi'snot  vary  the  principle. 

4.  Compeicncij  of  distributee  as  u-ittieisfor  astate. — On  the  death  of  a  mar- 
ried woman,  pending  an  action  brought  by  her  trustee  for  her  use,  a 
distiibutee  of  her  estatt;  is  not  a  competent'  ^^itness  for  tlie  plaintitf. 

h.  Admissibilitu  of  record  as  evidc»ce.-^ln  d'^tiuue  by  the  wife's  trustee' 
suing  for  her  iist%  to  recover  slaves  whicli  ]>."  liad  liought  at  a  sale  under 
mortgage  executed  by  the  husband,  and  which  were  afterwaids  seized 
and  sold  by  the  defendant,  as  slferifV,  under  execution  against  the  hns- 
-hand;  the  defendant  liiivin^^  iutv<Ml«(ed  evidence  tending  to  show, 
that  the  mant-y,  with  whieh  the  plaintitf  paid  for  the  slaves,  was  fur- 
nished by  the  wife,  and  was  in  fact,  as  to  the  creditors  of  the  husband, 
his  property, — tihc  recf)idf)f  a  chancery  snit,  institurcd  by  ihe  jdaintiff 
inilix  iduully  after  his  purchfise  of  the  .shwve.s  at  the  mortgage  sale,  for 
the  ])urpose  of  foreclosing^a  mortgage  oiv  other  slavi-t  executed  by  thi^ 
linsliand  ;  to  which  suit  the  dei'endant  was  not  a  t>ariy,  and  in  which 
the  ])laintitf  was  charged  with  ci-rtaiir  riMueys  pai<l  hiin  by  the  wife, 
is  not  C()m]ieteui  evidence  for  the  ]daintilV,  "to  show  that  creditors 
of  the  husband  ha<\  already  recrive<l  the  luoney  ])aid  by  the  wife  to 
the  jdaintili:"'  as  to  the  dctendant,  it  is  res-  inter  uliox  oettt. 

Ci.  Fraudulent  eonrci/fnnr'i  ;  who  on-  eredilorn  or  dehlor.v. — A  trustee,  undor 
ft  deed  of  trust  for  the.  beneiit  of  creditor.^,  becomes  their  debtor  froia 
the  timo  he  receives  moiu'V  whieli,  by  the  terms  of  the  deed,  ouirlit  to 
Tjc  paid  over  to  tluiu,  \\  itiiout  any  subserpieut  violation  of  duty  oa 
his  part,  or  demand  made  by  them  r  and  the  fact  that  the  creditors  a?ii 
non-resid<!uts,  does  not  atll-ct  the  principle. 
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7.  Ah^lrarf  vharfie. — A  cliarp;('  fotlicjnry  caniiol  ho  coiisirltTcil  al>strart, 
■wlicii  tlio  bill  of  excerptions  vccitos  evidence  tt'iidiiij;  to  show  tli«(  xist 

•  eiu-f  of  the  facts  on  whkh  it  is  pvedinated;  and  if  tlie  record  fiiils  to 
Biiow  such  evidence,  the  api)enato  coart  will  presiinie  that  a  charj^o 
^ivou  was  not  abstract,  when  the  bill  of  uxci-ption*  doos  not  piiVjtott 

'  to  set  ont  all  the  ovideuce. 

^.  J'uUdity  of  voLurUari/  coiiytijaiicr. — A  coiitrax;t  between  hu.sband  and 
wife,  by  which  a  separate  estate  is  created  in  the  wife;  in  the  future 
earninjrft  of  herself  and  iier  domestic  servants,  is  void  as  to  the  exist- 

■  inji  creditors  of  the  liiisband;  and  slareg  pur<hased  for  ht?r  by  a  third 
.   person,  and  paid  for  with  her-earnin^s  under  such  (■ontraet,  are  subject 

to  the  existinj^  debts  of  th(^  husljand,  like  any  otjier  projierty    pur- 

■  cliased  for  her  with  the  husband's  money. 

9.  rremimptiou  in  favor  of  jud<jtmnt. — When-a  ch^r^e  isrcipit-sted.  which, 
on  the  facts  hypothetically  stated,  asserts  a  corruct  lejza!  proposition; 
bnt  those  facts   might  be  met  and  avoided   by  proof  of  other  facts, 

■  which  wouhl  render  tlie  chnrge  erroneous, — if  the  bill  of  excj,'pTions 
docs  not  purport  to  set  ont  all  tho.  evidence,  the  ajipellatc  court  will 

.  presume,  in  favor  of  the  ruling  of  tJie  iiriniary  court,  that  sucli  addi. 
tioual  facts  were  proved. 

10.  Condimve)\csn  of  admission  nnder  Oftth. — "When  a  bill  in  cliancery, 
under  oath,  is  oii'ered  in  evidence  against  the  eonipjainaiit  in  a  subse- 
epient  suit,  he  is  not  tliereby  estopped  from  (h;nying  its  avernieiit-i. 

Api'ICAl  from  tlto  Circuit  Court  of  Montgomery. 
Tried  before  the  Hon.  S.  D.  Hale. 

Tins;  action  was  broiiglit  by  ^Foses  ]\IeLernorc,  as  trustee 
for  Mrs.  ■■^Matilda  S.  Pinivston,  (he  wife  of  James  K.  rinks- 
ton,  and  suing  for  ber  use,  against  George  J'>.  Nuckolls,  to 
recover  ;i  negro  woman,  named  Easter,  together  with  dam- 
ages for  her  detention;  and  was  connnenced  on  the  JOth 
January,  ISoi.  The  defendant  phvidec/  7io)i  (icthirf,  and 
issue  was  joined  on  that  plea.  It  a]>poared  on  tlie  trial, 
from  the  evidence  adduced  by  the  plaiiitill,  that  the  slave 
originally  belonged  to  said  James  K.  Tinkston,  who,  on  the 
Sd  December,  1S41,  mortgaged  her,  with  two  other  slaves, 
to  the  Branch  Bank  at  Montgomery,  to  .';(>eure  a  hona-fiih 
tiebt  whidi  he  owed  to  said  bank.  The  mortgage  con- 
tained a  power  t)f  sale,  under  %\hich  the  slaves  were  sold 
on  the  6th-Febniary,  1S40,  and  were  bid  of^'.'it  the  sale  by 
the  plaintiff,  at  the  price  off  !'<13ilo.  The  assistant  bi.nk- 
connnissioner,  by  whom  the  sale  was  made,  executed  a  bill 
01  iiale  for  the  slaves  to  the  plaintiO'^  and   the  latter  gave 
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his  bill  of  exchange,  accepted  by  Aim  Harper,  dated  the 
5th  February,  1850,  ("?)  and  payable  on  the  1st  January 
Dext  after  date,  for  the  price  ;  which  bill,  not  being  paid 
at  maturity,  was  renewed  by  another  bill  on  Ann  Harper, 
and  the  latter  bill  was  afterwaids  paid  by  plaintiff.  On 
the  9th  February,  1S49,  the  plaintiff  executed  a  bill  of  sale 
for  said  slaves,  at  the  specified  price  of  $1422  17,  to  Wil- 
liam J.  McLemore,  who,  on  the  same  day,  and  at  the  same 
specified  price,  reconveyed  them  to  the  plaintiff^  "  in  trust 
for  the  sole  and  separate  use  of  Mrs.  Matilda  S.  Pinkston, 
and  to  be  disposed  of  as  she  may  direct,  by  will  or  other- 
wise, at  her  death,  amongst  her  children  then  living." 

In  the  latter  part  of  December,  1S53,  or  about  the  1st 
January,  lSo-4,  the  defendant,  as  sheriff  of  Macon  county, 
levied  an  execution  on. the  slave  now  in  controversy,  as  the 
property  of  James  K.  Pinkston;  and  sold  said  slave,  under 
said  levy,  on  the  1st  Monday  in  February,  1S54.  This 
execution  was  issued  on  a  decree  in  a  chancery  cause  in 
which  Brewster,  Solomon  &  Co.  and  odiers  ^vere  ])iaintiffs, 
and  said  Pinkston  and  one  Whitesides  were  defendants. 
The  bill  in  that  case  was  filed  by  the  complainants,  on  be- 
half of  themselves  and  certain  other  creditors  of  C.  D. 
McCall  &  Co.,  who  were  secured  by  a  deed  of  trust  exe- 
cuted by  said  McCall  &  Co.  to  said  Pinkston  and  White- 
sides  as  trustees  ;  charged  said  trustees  with  waste,  negli- 
gence, arhl  misapplication  of  the  assets  which  had  come 
to  their  hands,  and  sought  an  account  and  settlement  of 
the  trust.  The  deed  of  trust  was  dated  and  executeil  on 
the  3d  February,  183S  ;  and  conveyed  to  said  trustees  a 
large  stock  of  goods,  witli  the  outstanding  notes  and  ac- 
counts, and  all  the  othei'  personal  assets  belonging  to  said 
McCall  &  Co.  as  partners,  in  trust  to  sell,  on  such  terms  as 
the  said  trustees  might  deem  expedient,  and,  alter  paying 
the  exj>enses  incurred  in  the  execution  of  the  deed,  to  ap- 
ply the  residue  of  tlie  proceeds,  first,  to  the  pjiyment  of 
the  d(!bts  due  from  saitl  McCall  &  Co.  to  certain  creditors 
residing  in  New  York,  and  the  balance  to  certain  other 
specified  creditors.     The  trustees  accepted  the  trust,  en-. 
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tered  on  the  execution  ot  the  duties  tliereby  imposed  upon 
them,  and  sold  the  goods,  &c.,  conveye<l  to  them.  At  the 
July  term,  1S47,  on  hearing  on  pleadings  and  proof,  the 
chfincellor  held,  that  the  complainants  were  entitled  to  re- 
lief, and  ordered  an  account  to  be  taken  by  the -master,  to 
ascertain  the  amount  of  the  trust  funds  which  had  come  to 
the  hands  of  each  of  the  defendants,  the  amount  chu;  to 
each  one  of  the  complainants  from  McCall  &  Co.,  and  their 
joro-rata  dividend  of  the  funds  with  which  the  defendants 
were  chargeable  ;  "  reserving  the  question  of  costs,  and  all 
other  questions,  for  further  directions  on  the  coming  in  of 
the  report."  The  master  reported,  at  the  July  tej"ni,  1849, 
that  there  was  of  the  trust  funds  the  sum  of  $4,830  27  in 
the  hands  of  Pinkston,  and  84,900  33  in  the  hands  of 
Wiiitesides  ;  and  also  ascertained  the  ^no-ratd  dividend  to 
which  each  creditor  was  entitled  of  these  amounts.  At 
tJie  same  term,  the  chancellor  confirmed  the  master's  re- 
port, and  adjudged  the  costs  of  suit  against  the  doteudants. 
The  execution  which,  as  above  stated,  the  defendant  U'vied 
on  the  slave  in  controversy,  was  against  Pinkston  ah)ne,  and 
commarded  the  sheritl  to  make  the  sum  of  $4,830  '27, 
which  Brewster,  Solornon  &  Co.  and  other  creditors,  speci- 
fied by  name,  "recovered  of  him  on  the  -5th  July,  1847, 
by  a  decree  of  the  chancery  court,"  &c. 

On  the  trial,  as  a[)pears  from  the  bill  of  exceptions,  after 
the  plaintiff  had  proved  his  ov/n  title,  as  above  stated,  the 
seizure  of  the  slave  by  the  defendant,  her  value,  and  the 
value  of  her  hire,  the  defendant  offered  in  evidence  the 
deed  of  trust  from  McCall  &  Co.  to  Pinkston  and  White- 
sides  ;  proved  the  said  trustees'  accej>tance  of  the  trust, 
tlieir  sale  of  the  goods,  &c. ;  and  then  otH'red  in  evidence 
the  record  of  the  said  chancery  suit,  the  execution,  sheritf 'a 
endorsement  thereon,  &c.  "  The  plaintiff  objected  to  the 
introduction  of,  the  proceedings  in  said  chancery  suit,  on 
the  ground  that  there  was  ik)  decree  in  said  cause  ;  and  to 
Siiid  execution,  on  the  ground  that  there  was  not  such  a 
decree  as  would  sustain  it,  and  that  said  execution  was 
void."  The  court  overruled  these  objections,  and  admitted, 
the  evidence;  to  which  the  plaintiff  excepted. 
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The  defendant  then  offered  in  evidence  a  transcript,  duly 
certified,  of  a  bill  in  chancery  ftled  by  Mrs.  Pinkston,  suing 
by  her  next  fi-iend,  against  her  husband,  James  K.  Pinks- 
ton,  Moses  McLemore,  and  Rebiecca  Smith;  accompanied 
by  proof  that  the  slave  Easter,  or  Esther,  therein  men- 
tioned, was  the  slave-here  in  controversy.  This  bill  was 
filed  on  tiie  Sth  January,  lSo2,  and  was  sworn  to  hj  ]\Irs. 
Pinkston.  It  sought  to  enjoin  said  McLemore  and  Rebecca 
Smith  from  further  proceedings  at  law,  to  subject  certain 
slaves  and  other  ^^ersonal  property,  in 'wliicli  the  complain- 
fint  claime<i  a  separate  estate-,  to  the  satisfaction  of  their 
several  iu/lgments  against  said  James  K.  Pinkston.  It  al- 
leged, in  substance,  that  said  Pinkston,  in  1839  or  J  S40, 
placed  four  domestic  servants  underthe  sole  control  of  the 
complainant,  under  an  agreement  that,  after  defraying  all 
the  family  expenses,  the  balance  of  the  proceeds  of  their 
labor  and  her  own  might  bo  retained  by  her  for  her  sole 
and  S(']»arnto  use  and  benefit ;  tiiat  under  this  contract,  by 
the  exercise  of  industry  and  economy,  she  was  enabled  to 
tealize  a  sum  which,  after  paying  all  the  current  family  ex- 
penses, and  assisting  her  husband  in  the  payment  of  his 
debts  imd  the  education  of  their  chi-ldren,  amount*^d,  in 
iSoO,  to  over  $2,000^;  that  in  February,  1819,  said  McLo- 
more  purchased  for  her,  at  a  mortgage  sale^  the  slave  Easter 
and  two  others,  at  the  price  of  S\.-325,  which  amount  she 
paid  to  him  out  of  the  -funds  belonging  to  her  separate 
estate  under  the  said  contract  between  herself  and  her  hus- 
band,— HcAi  the  case  reported  in  31  Ala.  308,  The  plaintiff 
objected  to  the  admission  of  this  transcript,  on  the  follow- 
ing giouiids:  "1st,  because  it  was  only  the- admission  of  a 
feme  covert,  and  was  tlierefore  incompetent;  '2d,  because 
f'inkston's  title  was  only  (Mpiitable,  and  was  not  the  subject 
of  liriLiation,  and,  couse(juently,  was  not  an  issue  before  the 
jury;  and,  3d,  l)ecause  Mrs.  Pinkston  was  not  a  party  to  the 
suit,  and   her  admissions  were  not  evidence."     The  court 

■  overrulrd  all  tli(>se  objections,  and  admitted  the  transcript; 

^  hvA  the  plaintifi  excepted. 

vlt  was  admitted,  that  j\irs.  Pinkston  died,  in  July,  1857, 
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m  Mississippi,  where  she  and  her  hiisbaiul  then  i-esided. 
The  plaintiff  offered  said  James  K.  Pinkston,  lier  iinsband, 
as  a  witness.  The  defendant  objected  to  his  competency, 
on  tlie  ijfround  that,  by  tiie  hiws  of  ]\Iissisaippi,  lie  was  one 
of  the  distributees  of"  her  estate  ;  and  read  in  evidence  the 
statutes  of  Mississippi,  regulating  the  distribution  of  intes- 
tates' estates  ;  and  it  was  agreed,  that  these  statutes  might 
be  read  in  this  court,  on  appeal,  from  tlieMississipj)i  Code, 
as  if  the}^  had  been  incorporated  in  the  bill  of  exceptions. 
The  court  sustained  the  objection  to  the  compet(Micy  of  the 
witness,  and  excluded  him  ;  to  which  the  plaintiirexcepted. 
It  was  adinitteil,  that  the  plaintiff  had  collucttid  about 
$2,000,  by  suit,  from  Mrs.  Ann  Harper,  as  the  acceptor  of 
the  bill  of  exchange  given,  as  above  stated,  for  the  three 
slaves  bought  by  him  at  the  mortgage  sale.  "  To  prove 
that  the  creditors  of  James  K.  Pinkston  had  already  re- 
ceived from  the  plaintiff- the  money  paid  to  him  by  ^Mrs. 
Pinkston,"  the  plaintiff  ofJered  in  evidence  the  record  of  a 
chancery  suit,  instituted  by  himself,  individwally,  against 
said  James  K.  Pinkston  and  others.  The  bill  in  that  case 
was  filed  for  the  purpose  of  foreclosing  a  mortgage  on  sev- 
eral slaves,  which  was  executed  by  said  James  K.  Pinkston, 
on  the  19th  ]May,  184-5,  and  the  law-day  of  which  was  the 
1st  January,  IS-IG.  The.  mortgage  v/as  given  to  Graham 
&  Rogers,  to  secure  the  payment  of  a  pi-omissory  not(!  for 
$1,000;  and  Was  assigned  by  them,  on  the  20rh  ^'thirch, 
1847,  for  valuable  consideration,  to  Solomon  Thompson, 
,  whose  administrator  assigned  the  same,  on  the  ]2t!i  Feb- 
ruary, ISiO,  for  valuable  consideration,  to  s-aid  3IcLemore. 
In  ^Fay,  1849,  the  slaves  were  sold  under  executions  against 
iaid  Pinkston;  and  the  several  purchasers  at  the  sale  v/ere 
made  defendants  to  the  bilk  A  decree  pro  co)ifrs>;o  was  en- 
tered against  Pinkston.  The  other  defendants  answered  ; 
alh'iring  that  the  money,  with  which  ]\[cLemore  pe.rchased 
the  mortgage,  was  furnished  to  him  by  Pnik^ton,  through 
bisj  wife,  and  that  the  transaction  was  intended  to  place  the 
slaves  beyond  the  reach  of  Pinkston's  creditors.  <  )u  the 
fir.al  hea.J'ing,  on   pleadings  and  jwoof,  the  chancellor  hcldr 
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that  the  mortgagor  was  entitled  to  a  credit  for  the  money 
advanced  by  Mrs.  Pinkston  to  McLemore,  but  ordered  a 
foreclosure  as  to  the  balance  of  tiie  purchase-money  paid 
by  McLemore  ;  and  his  decree  was  affirmed  by  this  court, 
on  appeal,  at  its  June  term,  1857. — See  the  case  reported 
in  31  Ala.  266»  On  motion  of  the  defendant,  the  court  ex>- 
eluded  the  record,  and  the  plaintiff  excepted. 

The  court  charged  the  jury,  "  that  from  the  time  Pinks- 
ton  received  any  money  under  the  assignment  from  McCall 
&  Co.,  which  was  to  be  applied  to  tlie  payment  of  the  debts 
specified  in  the  schedule,  he  became  the  debtor  of  those 
creditors,  and  the  fact  that  they  resided  in  New  York  made 
no  difference  ;  and  that  if  he  thus  became  indebted  to  them, 
and  the  slave  sued  for  was  transferred  orconveyed  by  him 
to  his  wife,  under  the  agreement  set  forth  in  the  bill  in 
chancer}'  filed  by  her  against  him  and  others,  or  was  bought 
by  ]\IcLemore,  fbv  her  separate  use,  with  the  ear)ungs  de- 
rived by  her  from  tlie  property  which  slie  received  from 
said  Pinkston  under  said  agreement,  and  said  agreement 
was  made  after  said  Pinkston  became  so  indebted,  then  the 
said  slave  would  be  liable  to  the  payment  of  a  judgment  or 
decree  obtained  by  any  such  creditors  against  said  Pinkston, 
founded  on  said  indebtedness."  The  plaintiff  excepted  to 
this  charge,  and  requested  the  court  to  instruct  the  jury, 
"  tliat  if  the  creditors  under  the  assignment  resided  in  New 
York,  Pinkston,  the  trustee,  who  resided  in  ^Montgomery, 
where  the  assignment  was  made  and  the  business  trans- 
acted, was  not  in  default  for  not  paying  them,  until  they 
demanded  |)ayment  of  him,  and  was  not  their  debtor,  in 
the  sense  the  law  requires,  until  he  failed  to  pay  on  de-- 
maufh"  The  court  refused  to  give  this  charge,  and  the 
plaiiitilT  excepted  to  its  refusal. 

The  plaintiff  aUo  requested  the  following  charges  in 
writing: 

"  i.  If  the  jury  believe,  from  the  testimony,  that  the 
slave  sued  lor  belonged  to  James  K.  Pinkston  in  December, 
1S41;  that  said  Pinkston,  on  the  2d  December,  1S44,  exe- 
cuted in  good  faith  the   mortgage  whicli-.  had  been  read  in. 
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evidence,  to  secure  the  payment  of  the  debts  therein  de- 
scribed ;  that  such  debts  were  due  and  owing  by  him,  in 
good  faith,  to  the  Branch  Bank  at  Montgomery  ;  tliat  after- 
wards, said  debts  being  unpaid,  said  slave  was  sohl  by  the 
assistant  bank-commissioner,  under  said  mortgage,  to  pay 
said  debts,  and  was  purchased  at  said  sale  by  said  McLe- 
more  ;  that  said  McLemore,  on  the  9th  February,  1S49, 
executed  to  William  J.  McLemore  the  bill  of  sale  which 
had  been  read  in  evidence;  that  said  William  J.  ^IcLe- 
more,  on  the  9th  February,  1S49,  executed  to  said  })]aintift' 
the  other  bill  of  sale,  or  deed  for  said  slave,  which  had  also 
been  read  in  evidence  ;  that  said  plaintiti",  for  the  purchase- 
money  of  said  slave,  gave  said  bank  his  bill  of  exchange, 
accepted  by  Ann  Harper,  and  afterwards  paid  said  bill  with 
his  own  money,  and  not  with  the  money  of  James  K. 
Pinkston;  and  that  lie  has  not  been  repnid  by  said  James 
K.  I'iiikston,  or  with  money  of  said  Pinkston,  but  by  Mrs. 
Ann  llarper,-^then  the  plaintiff  is  entitled  to  a  verdict,  if 
the  defendant  was  in  the  posssssion  of  said  slave  at  the 
commencement  of  this  suit. 

"  2.  If  the  plaintiff  purchased  said  slave,  at  a  sale  made 
by  the  Branch  Bank  at  Montgomery,  under  the  mortgage 
executed  by  James  K.  Pinkston  to  secure  debts  due  to  said 
bank  in  good  faith, -and  paid  the  purchase-money  from  his 
own  funds,  and  did  not  use  the  money  of  James  K.  Pinks- 
ton for  that  purpose,  and  was  not  repaid  by  said  Pinkston, 
nor  with  said  Pinkston's  money,  but  with  the  money  or 
funds  of  Mrs.  Harper, — then  the  plaintiff  is  entitled  to  a 
verdict,  if  the  jury  further  believe  that  the  deed  of  the 
bank  to  plaintiff",  of  February  -5,  1849,  was  then  executed 
to  him,  and  that  the  bill  of  sale  from  him  to  William  J. 
McLemore,  and  the  deed  from  said  William  J.  McLemore 
to  him,  both  dated  February  9,  1S49,  were  severally  exe»- 
cuted  at  the  time,  and  that  the  defendant  had  the  .possession 
of  said  slave  at  the  commencement  of  the  suit. 

"  3.  If  plaintiff  purchased  said  slave,  at  a  sale  made  by 
the  Branch  Bank  at  Montgomery,  under  the  mortgage  ex- 
ecuted by  Pinkston,  which   was   read  in   evidence,  and 
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wliicli  was  honestly  made  to  secure  debts  due  from  him  to 
said  bank  in  good  faith,  and  paid  the  purcliase-money  with 
his  own  funds,  and  not  with  the  money  of  Pinkston,  (al* 
though  he  may  have  purchased  said  shive  for  the  sole  and 
separate  use  of  Mrs.  Pinkston,  and  at  her  request ;  and  al- 
though Mis.  Pinkston  may  have  placed  in  his  hands,  to  buy 
said  shive,  money  which  belonged  to  her  said  husband,  but 
which  he  used  in  some  other  way  for- her  ;)  and  if  lie  has 
not  been  repaid  the  money  which  he  thus  paid  for  said 
slave,  by  said  Pinkston,  or  with  money  or  funds  belonging 
to  said  Pinkston  ;  and  if  the  several  instruments-  read  in 
evidence- — the  deed  from  the  bank  to  McLcmore,  the  deed 
from  liim  to  AVilliam  J.  McLemore,  andthedecd  from  Wil^ 
liam  J.  McLemore  back  to  him—were  executed  as  they 
purport  to  be  ;  and- if  the  defendant  was  in  possession  of 
eaid  slave  when  this  suit  was  commenced,- — then  the  plain- 
tiff is  entitled  to  a  verdict. 

"4.  Ji'  ]\Irs.  Pinkston  placed  money  in  the  plaintiif 'a 
Itands;  for  the  purpose  of  buying  said  slave  for  her,  iov  her- 
sole  and  se[»arate  use,  which  money  was,  in  law,  the  money. 
of  her  said  husband  ;  and  plaintiff,  instead  of  using  said 
money  in  the  payment  for  said  slave,  in  fact  paid  for  her 
with  his  own  money,  and  not  with  the  money  or  funds  of. 
Pinkston  ;  and  he  has  never  been  repaid,  cither  by  Pii;k- 
ston  or  ]Mrs.  Pinkston,  or  with  Pinksron's  money,  for  tlie- 
money  thus  paid  oiit  by  liim  ;  -and  if  said  mortgage  by. 
Fmkston  to  the  bank  was  executed,  as  it  pur{)orted  to  be,- 
ill  gowl  faith,  to  secure  the  debts  therein  stated  ;  and  said- 
debts  were  <lue  by  him,  in  good  faith,  to  Sxiid  bank  ;  and- 
the  slaves  therein  niA^ntioned,  including  .the  slave  now  in- 
suit,  were  sold  under  said  mortgage,  in  February,  1S49,' 
and  were  bought  at  said  sale,  as  aforesaid,  by  I\Iose8 
McLemore  5  and  the  several  instruments  read  in  evidence 
-~the  deed  from  the  bank  to  Moses  McLemore,  and  from- 
liim  to  William  J.  I^lcLemore,  and  from  him  back  to  ]\Ioses. 
McLemore — were  executed  at  the  time  they  })urport  to 
have  been  ;  and  said  slave  was  in  the  defendant's  posses-- 
3ion  at  the  eomuieucement  of  this  suit, — tliuu.the  jilaiutiC- 
's,<'i. titled  to  a  verdi"t.  . 
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"5.  AltliofTgh  Mrs.  Piiikston  Tiiay  liavo  inad(3  statements 
in  a  bill  in  chancery,  whicli  were  sworn  to  by  lier,  this  does 
not  jtreclnde  her  from  shtiwiiig-  that  slic  was  niist.ikeii  :  it 
is  only  an  admission,  and  its  being  sworn  to  onlv  r.iiscs  a 
stronger  presumption  of  the  tmth  of  the  statement,  or  of 
her  belief  in  its  truth,  but  does  not  conelnsiviiv  e-tiiuiish 
the  truth  of  such  statement,  if  there  is  suflicieuL  t.'vidcnco 
before  the  jury  to  satisfy  them  that  she  was  nii>taken, 
either  as  to  the  truth  of  the  statement,  or  as  to  the  infer-* 
ences  which  she  or  others  might  draw  from  it. 

"<3.  That  the  order,  judgment,  oi'  decree,  niadt;  in  the 
case  of  ]3rewster,  Solomon  &  Co.  and  otljers  against  l*ink- 
gton  and  Whitesides,  which  had  been  read  in  evidence,  is 
not  siU'h  a  final  order  or  decree  that  an  execution  could 
issue  on  it,  except  for  costsi 

"  7.  That  the  execution  issued  in  said  cause  is  void, 

"8.  That  the  decree  in  said  cause  cannot  be  looked  ta 
or  regarded  by  the  jury  for'any  pm*pose,  and  the  execntiorr 
issued  on  it  cannot  be  looked  tcr  or  regarded  by  them  for 
any  purpose." 

The  court  refused  each  of  these  charges,  and  the  plain-' 
tiff  excepted  to  their  refusal. 

The  court  charged  the  jury,  at  the  re-quest  of  the  de- 
fendant, "that  if  they  believed,  from  the  testimony,  tha- 
the  assignment  read  in  evidence  was  executed  at  tlie  time 
of  its  date,  and  that  the  debts  mentioned  in  it  v.ere  real 
and  hoim  fuh',  and  that  said  Pinkston  accepted  the;  assign- 
ment, and  took  possession  of  all  or  part  of  the  goods  and' 
notes  asrsigned,  and  sold  the  goods  so  taken  possession  of  irr  . 
1S3S,  and  fjiilod- or  neglected  to  pay  over  the  money  re- 
ceived from  the  sale  to  the  creditors  v.'ho  were  entitled  tor 
it  under  said  asssignment ;  and  if  they  believe,  also,  that: 
tlie  decree  read  in  evidence  was  based  upon  sucli  failure  or" 
neglect,  and  that  an  execution  v/as  issued  on  said  decree,- 
find  was  levied  by  the  defendant,  as  sheriff,  on  the  slav<' 
Ktied  for ;  and  that  said  slave  was  sold  by  the  defendant, 
under  said  levy;  and  that  said  Pinkston,  in  1S:30  or  1">1(): 
Umi^e  with  -his  stvid  wife  the  contraet  stated  in  tlK!  bill  irr  . 
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chancery  in  which  she  was  complainant,  which  had  been 
read  in  evidence  by  the  defendant  ;  and  that  said  slave  was 
purchased  with  the  earnings  of  Mrs.  Pinkston,  derived  from 
said  contract, — then  said  slave  was  subject  to  the  execution 
issued  on  said  decree  in  chancery  against  said  Pinkston." 
The  plaintiff  excepted  to  the  giving  of  this  charge. 

All  the  rulings  of  the  court  to  which,  as  above  stated, 
exceptions  were  reserved  by  the  plaintiff,  are  now  assigned 
as  error. 

Thos.  Williams,  and  Jno.  A.  Elmore,  for  appellant. 
Watts,  Judge  &  Jacksqx,  contra. 

A.  J.  WALKER,  C.  J. — It  was  objected  in  the  circuit 
court,  that  there  was  no  (iecree  for  the  payment  of  money, 
upon  which  the  fieri  facias  levied  by  the  defendant  could 
issue.  We  think  the  decree  of  the  chancellor  in  whicli  he 
-makes  a  reference  to  tlie  register,  and  the  decree  conhrm- 
ing  the  register's  report,  when  construed  together,  and  in 
reference  to  the  bill  and  to  the  report  confirmed,  amount  to 
an  order  for  the  payment  of  the  several  sums  of  money  re- 
ported by  the  register  to  be  due  by  the  defendants  severally 
to  the  respective  creditors,  notwithstanding  the  gross  in- 
formality of  the  decrees. — HuffaJccr  v.  Boring,  S  Ala.  SS '; 
IlarJand  c.  Eastland,  Hardin,  500  ;  Honore  v.  Cohnesnil, 
1  J.  J.  Marsh.  506. 

[2-3.]  Mrs.  Pinkston  being  the  party  really  interested, 
and  for  wliose  benefit  the  suit  was  brought,  as  shown  both 
by  the  complaint  and  the  evidence,  her  admissions  were 
competent  evidence  in  favor  of  the  adverse  party.  The 
bill  in  chancery,  which  was  given  in  evidence,  was  sworn 
to  by  her,  and  was,  therefore,  not  the  mere  allegation  of 
•counsel,  but  a  statement  of  facts,  admissible  against  her. 
Iktrdai  v.  Ckaidand,  4  Ala.  225.  Her  coverture  at  the 
time  when  the  affidavit  was  made  of  the  truth  of  her  sep- 
arate bill,  does  not  exempt  her  from  the  operation  of  the 
rule,  that  declarations  are  evidence  against  parties  making 
them.     The  separate  answer  of  a  ficme  covert,  made  under 
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oath  by  her,  is  admissible  against  her  ;  and  so  also  must 
be  her  separate  bill,  when  sworn  to  by  her. — 1  Dan.  Ch. 
PI.  &  Pr.  196,     For  these  reasons,   there  was  no  error  iu 

the  admission  of  Mrs.  Pinkston's  bill  in  evidence  against 
the  plaintiir  in  this  suit. 

[4.]  It  has  been  decided  in  this  State,  that  the  husban3 
of  a  distributee  of  an  estate  would  not  be  a  competent 
witness  for  the  contestants  of  a  will,  where  the  interest  of 
such  distributee  would  be  enlarged  by  the  setting  aside  of 
the  will. —  Walker  v.  WaRrr,  :3 1  Ala.  469.  Of  course,  the 
distributee  would,  under  hkc  circumslances,  be  an  incom- 
petent witness.  A  recovery  by  the  plaintiff,  in  this  case, 
would  have  precisely  the  same  effect,  in  swelling  the  dis- 
tributive share  of  tiie  distributees  of  Mrs.  Pinkston's  es- 
tate, as  the  setting  aside  of  the  will  in  the  case  cited  would 
have  had.  AVe  therefore  decide,  upon  the  authority  of  that 
case,  that  a  distributee  of  the  estate  of  Mrs.  Pinkstou  is  an 
incompetent  witness  for  the  plaintiff;  am]  that  there  was 
no  error  in  the  refusal  to  permit  James  K.  Piiikston,  who 
was  a  distributee,  to  testify. 

[-3.]  The  arg\mient,  upon  which  the  defense  in  this  case 
rested,  was,  that  the  slave  in  controversy  was  sold  under 
ji  mortgage  executed  by  James  K.  Pinkstou  ;  that  the  slave 
was  bought  at  that  sale  by  Moses  ]\[cLemore;  that  Moses 
]\[eLeniore  conveyed  the  slave  to  Wm.  J.  McLemore,  who 
conveyed  lier  back  to  Moses  ]\IcLemore,  in  trust  for  the 
«e])arate  use  of  Mi's.  Pinkstou,  the  wile  of  Janies  K.  Pink- 
feton  ;  that  the  money,  with  which  Moses  McLemore  bought 
and  paid  for  the  slave,  was  furnished  by  Mrs.  Pinkstou; 
that  this  motK'y,  as  to  the  creditors  of  James  K.  Pinkstou, 
was,  vipon  the  princi[)le  settled  in  P(iih/o)i  r.  McLemore, 
(:31  Ala.  30'^.)  the  prop(MTy  of  the  husband  ;  that  the  com- 
plicated tniusaction,  which  resulted  in  a  conveyance  to 
Mrs.  Piiikston,  was  a  contrivance  to  vest  her  with  the  title  ; 
and  that  the  whole  transaction  amounted  to  nothing  more 
than  a  gift  by  James  K.  Pinkstou  io  his  wife,  which  was 
VJid  as  to  the  debts  under  which  the  property  was  sohl, 
because  they  were  existing  at  the  time  of  that  transaction. 
43 
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The  plaintiff  offered  to  introduce  evidence,  for  the  purpose 
of  showing  that  the  money  received  by  Moses  McLcmore 
from  Mrs*  Piukston  was  not  appropriated  to  tlic  payment 
for  the  slave,  but  in  a  diflerent  manner.  We  do  not  say 
that  the  [lurpose,  for  which  the  evidence  was  offered,  was 
illegal ;  but  we  tliink  the  meana  by  which  it  was  proposed 
to  make  the  proof,  was  wholly  inadn:iissible.  The  chan- 
ceiy  record,  which  was  offered  in  evidence  for  that  purpose,  . 
was  rts  inter  alios  acta  as  to  the  defendant,  and,  therefore,  . 
not  evidence  against  him  for  any  purpose. 

[G.]  One  of  the  objections  made  to  the  first  charge  given  : 
by  the  court,  is,  that  a  trustee,  under  a  deed  of  trust  made 
for  the  benefit  of  creditors  residing  in  anothi^-  State,  does 
not  become  the  debtor  of  the  creditors,  when  he  receives 
moneys  wdiich,  by  the  terms  of  tlie  deed,  were  to  be  paid 
over  to  such  creditors  ;  but  that  he  could  only  become  the 
debtor  of  the  creditors,  after  a  violation  by  the  trustee  of 
his  duties,  or  after  demand  made  by  the  ci'editoi's.  Thi.s 
question  is  conclusively  settled,  adversely  to  the  appellant 
who  makes  tiie  objection,  by  the  decisions  of  this  court  in 
the  cases  of  Foot  v.  Cobb,  (IS  Ala.  5S-3,).  and  Gamiard  v. 
EsJava,  (20  Ala.  732.)  In  the  former  of  those  cases,  it  was 
decided,  that  an4igent,  who  has  sold  the  slave  of  his  j)rin- 
cipal  on  a  credit,  and  promised  to  pay  tlie  })urchase-money, 
when  collected,  to  his  principal,  is,  within  the  meaning  of 
the  statute  of  frauds,  a  debtor;  and  in  tlie  latter,  that  the 
grantor  in  a  deed  coiitainiiig  a  genej-al  covenant  of  war- 
ranty, there  being  anoutstanding adverse  title,  was  a  debtor 
of  tlie  crrantee,  within  the  ineaninir  of  the  same  statute. 
See.  also,  Hitchcock  v.-  Lulicns,  8  For.  .lioo.  The  fact  that 
the  creditors  resided  in  another  State,  can  make  no  difler- 
ence.  Ko  distinction  can  be  predicated  upon  the  residence 
of  the  creditors. 

[7.]  We  do  not  tliiiik  this  chai'ge  obnoxious  to  any  of 
the  other  objections- made  to  it.  It  is  certainly  not  ab- 
stract. The  evidence,  according  to  tlie  bill  of  exceptions, 
certainly  conduced  to  show,  that  Pinkstou,  the  trustee, 
received  money  belonging  tO' the  trust  within  three  months 
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after  flit;  date  of  the  deed  of  trust,  (Feb.  3,  1838;)  and  the 
bill  ill  chancery  ct'  ;^^r.s.  Phikstou  show^i,  that  the  agree- 
ment between  her  and  lier  husbaiid  was  made  in  1S:J9  oi 
'40  ;  so  that  the  bill  of  exceptions  positively  indicates  h 
tendency  of  evidence  to  support  the  proposition,  that  the 
indebtedness  of  Pinkston  exij^t^'d  befcre  the  airreenient  be- 
tween himself  and  his  wife  was  made.  If,  however,  this 
T^-ere  not  the  case,  we  vvoukl  presunie,  in  favor  of  the 
charge,  that  it  was  not  abstract ;  there  being  nothing  in 
the  record  to  the  contrary. 

[8.]  In  the  case  of  Finkston  v.  ^IcLemore,  (31  Ala.  -303,) 
it  is  distinctly  decided,  that  the  contract  between  Pinkston 
and  his  wife  v*'-as  void,  as  to  the  existing  creditors  of  tlie 
former  ;  and  that  the  earnings  of  the  wife,  and  rhe  servants 
put  under  her  control,  under  that  contract,  were,  as  to  such 
existing  creditors,  the  property  of  the  husband.  It  follows, 
that  if  the  slave  in  controversy  was  bought  by  McLemore, 
the  plaintiff,  for  the  separate  use  of  ]\irs.  Pinkston,  with 
iier  earniuii-s  accruing  under  tlie  agreement  witli  her  hus- 
band,  then  the  transaction  was,  as  to  those  who  were  the 
husband's  creditors  at  the  time  of  such  agreement,  a  pur- 
chase of  the  propeity  for  the  wife,  with  the  husband's 
money.  The  proj;>erty  so  {tnrchased  would,  as  to  creditors, 
belong  to  the  husband,  and  be  liable  to  their  demiuids. 
We  understand  the  charge  to  assert  nothing  more  tiiart 
this. 

[9.]  The  plaintiff  asked  eight  charges,  which  were  sev- 
erally refused.  The  first  four  of  those  charges  aflirm  the 
plaintiff's  right  to  a  verdict,  if  the  jury  believe  certain 
facts  flierein  specified.  The  facts  specified  in  each  one  of 
those  charges,  whatever  might  be  their  legal  effect,  if  not 
met  and  avoided  by  other  facts,  certainly  do  not  rise^  to  an 
irresistible  inference  in  fi^ivor  of  the  plaintiff '^s  right  to  i> 
recovery.  For  example  :  if  it  be  conceded  that,  upon  tlie 
facts  presented  in  each  one  of  those  several  charges,  a  title, 
good  as  to  the  creditors  of  Pujkston,  would  have  vested  in 
the  plaintiil";  yet  no  right  to  a  recovery  would  result,  upon 
those  facts,  if  it  was  showu   in  reply,   that  such  title  haxJ 
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been,  before  the  levy  by  the  defendaot,  divested  iu  some 
legal  manner,  and  vested  in  Pinkstan,  the  defendant  in  ex- 
ecution. The  bill  of  exceptions  docs  not  profess  to  set  out 
all  the  evidence,  and  we  can  not  presume  that  it  does. 
S.  M.  Ins.  Co.  V.  Hokomhe,  85  Ala.  327.  As  the  facts  upon 
which  the  plaintiff,  in  the  charges  asked,  predicated  his 
claim  ±0  a  verdict,  were  of  such  a  nature  that  their  legal 
effect  would  be  susceptible  of  being  avoided  by  other  facts  ; 
and  as  the  bill  of  exceptions  does  not  inform  us  whether  or 
not  sucli  other  facts  existed,  we  can  not  decide  tliat  tlie  re- 
fusal of  those  charges  was  erroneous.  We  can  not  pre- 
sume, for  the  purpose  of  attributing  error  to  tlie  court,  the 
non-existence  of  the  facts  requisite  to  justify  those  refu- 
sals.— PhiHijiS  V.  Feted,  3-5  Ala.  G9G  ;  FH2)erf  v.  Elston.  ib. 
79  ;  JVt/ait  v.  Sfcicart,  34  Ala.  716  ;  DucJacorih  v.  Butler, 
31  Ala.  1C4. 

£lO.]  In  refusing  the  fifth  charge  requested,  the  court 
eiTed.  A  party  is  not  estopped  from  denying  the  aver- 
ments of  a  bill  in  chancery,  although  sworn  to,  v/hen  they 
are  offered  in  evidence,  in  an  independent  suit,  against  such 
party.  Tlie  charge  was  not  abstract  ;  for  the  bill  of  ex- 
ceptions sets  forth  evidence  of  a  payment  for  the  slave,  in 
a  bill  of  exchange  accepted  by  Mrs.  Ilaipcr,  which  had 
been  collected  by  McLemore  from  the  acceptor. 

From  wlmt  has  already  been  said,  as  to  the  admissibility 
of  the  execution  in  evidence,  it  rt  .^»lts  tliat  the  Gth,  7th, 
and  Sth  charges  requested,  weie  properly  refustnl. 

There  was  no  error  in  giving  the  charge  which  was 
asked  by  the  defendant.  The  reasons  are  indicaicd  in  our 
remarks  as  to  the  first  charge  given. 

I'eversed  and  remanded. 
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HEATH  vs.  DEVAUGHX., 

[si.ani>i:k.] 

'.  What  icorda  are  aclionahle.. — Words  spoken  of  another^  imputing  t» 
him  tlio  stittntory.  offfiisc  of  tnidiiij;-  witji  .slaves,  (Code,  ^S  32H.',)  are 
not  actionnhle,  since  the  offense  docs  not  involve  moral  turpitude,  and 
the  piuuitiiuient  aftixedto  it  is  not  infamous. 

Appeal  from  the  Circuit  Court  of  Chambers. 
Tried  before  the  lion.  Johx  Gill  Shoimeu. 

The  complaint  in  tliis  case  was  in  the  following  words-: 

"James  Heath  \  The  plaintifl'  claims  of  the  de- 
f\s\  Vfendant  ten  tliousand  dollars  as  dam- 

Samuel  Devaugim.  )  ages  for  falsel}^  and  malicioiisly  charg- 
ing him  witii  the  crime  of  trading  with  slaves,  by  speaking 
of  and  C/oncerning  him,  ia  the  presence  of  divers  persons, 
in  substance  as  follows:  'Have  you  not  been  trading  with 
)ny  negroes'?  (meaning  the  negro  slaves  of  defendant ;) 
'  You  have  been  trading  with  my  negroes,  you  old  rascal,' — 
t:o-wit,  on  the  17th  August,  1857. 

"  The  plaintiff  claims  of  the  defendant  ten  thousand  dol- 
lars, also,  as  damages  for  falsely  and  maliciously  charging 
him  with  the  crime  of  trading  with  .'slaves,  witliout  the 
-consent  of  the  master,  owner,  or  overseer  of  such  slaves, 
by  speaking  of  and  concerning  him,  m  the  presence  of 
divers  persons,  in  substance  as  follows:  'Have  you  not 
been  trading  with  my  negroes' ?  'You  have  been  trading 
with  my  negroes,  you  old  rascal';  'lie  has  been  trading 
with  my  negroes,' — to-wit,  on  the  17th  August,  lS-37." 

The  court  sustained  a  demurrer  to  tiie  complaint,  on  tlie 
ground  that  none;  of  the  words  charged  were  actionable  ; 
and  its  ruling  is  liere  assigned  a,s  error. 

Brock  k  IUpv^jes,  for  appellant,  cited  the  following 
cases  :  Coghnrn  v.  Ilarivood,  ■Minor,  9;};  Fcnhir  v.  Bnniett, 
ib..  ly.S  ',  Uillhoiisc  V.  Peel;  2  Stew.  .^-  P.  39o  ;  Johnson  c. 
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Morrow,   9  Porter,   525;    BiaUeij  v.   Horn,  21   Ala.  379; 

Smith  V,  Gafford,   31  Ala.  45  ;  Bissdl  v.  Cornell,  24  Wend. 

354;  Brooler  v.  Coffin,  5  Johns.  188;  13  Johns.  124,  275. 

Allison  &  Anduews,  contra,   cited    Broolcr  v.   Coffin, 

5  Johns.  ISS;  Widrig  v.  Oyer,  13  Johns.  124  ;  Martin  v. 
Stillwell,  13  Johns.  275  :  GibhG  v.  Beivey,  5  Cowen,  503 ; 
Fox  V.  VunderhecJc,  5  Cowen, -513;  Goodrich  v.  Wokott, 
3  Cowen,  231  ;  S.  (7.,  TCo\s&ii?.,li4:i  Dmiarest  v.  Ilariiuj, 

6  Co-wen,  76;  Shaffer  v.Kintzer,  1  Binney,  542;  Frishic 
V.  Fonder,  2  Conn.  707- ;  Chapman  v.  GiUeti,  2  Conn.  61  : 
Hopkins  V.  BeedJe,  1  Caines'  Rep.  347;  Wcdher  v.  Winn, 
8  Mass.  248  :  MiUerr.  Miller,  8  Johns.  58  ;  Sheehj  v.  Biggs, 
2  Har.  &  J.  363  ;  House  t\  House,  5  Ear.  &  J.  125  ;  Budds 
V.  Henry,  9  Mass.  262. 

STONE,  J. — We  deem  it  tinnecessary,  in  this  ease,  to 
consider  whether  the  language  avened  in  the  complaint  to 
have  been  spoken  by  the  defendant,  sufficiently  identifies 
and  charges  the  offense  denounced  by  section  3285  of  the 
Code.— See  Code,  <^^  2224  ;  Perdne  v.  Burnett,  Min.  138  ; 
Sturgeneggcr  v..  Taylor,  2  Brev.  480.  On  another  liTound, 
we  think  the  judgment  of  the  circuit  couit  must  be  afMi'med. 
The  punishment  for  trading  illegally  with  slaves  is  a  money 
fine,  to  which  may  l>e  added  impi'isonmont  in  the  county 
iail,  not  exceedinii;  six  months.  A  mere  tradinir  v/ith  slaves, 
without  the  consent  of  tlie  master,  owner,  or  overseer  of 
sucl)  slaves,  Joes  not,  j)cr  se,  involve  moral  turpitude  ;  and 
tlie  punishment  is  not  infamous,  in  that  sense  v.-hich  con- 
vStitutes  the  words  action;"ible  of  themselves. — Hillliousc  v. 
Feci:,  2  S.  &  P.  395  ;  Johnson  v.  Morrow,  9  Por.  525 ;  Bud- 
ley  V.  Horn,  21  Ala.  379  ;  Andress  v.  Kappenheafer,  3  S.  &  Iv. 
255;  McClung  v.  Boss,  5  l)in.  2IS;  Jiirch  v.  Benton, 
26^10.  (5  Jones,)  153;  Spcalrr  v.  MeKem-ie,  ih.  255; 
ihiinn  r.  (J'Gara,  2  E.  D.  Smitli,  388  ;  Yonng'r.  Miller, 
3  Hill,  22;  .Vt/we  v.  InyalJs,  4  Seam.  30.  See,  also, 
ShuKlcicorth  v.  The  State,  35  Ala.  415,  and  authorities  oi' 
appellee's  brief. 

JudiinK'nt  of  the  circuit  court  afUrmed,. 
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Ex   Paute  KOKTIIEAST  &  SOUTH-WEST  ALA. 
RAILROAD  COMPANY. 

[applicatk^n  ior  maxdamcs  to  ciucvit  conrr.] 

1.  Lef/lxlaiire  po-icer  to  alter  ftummary  re)>edi/  <f  corporation  againut  dffauli- 
imj  stockholders. — A  suimiiary  reniwly  against  (Iffaiiltiiij;  .stuckli(il<I('r.s, 
given  to  a  corporation  by  thu  act  of  its  incorporation,  is  no  pait  of  it* 
cori)()rate  fiaucliLses,  and  n-iay  bo  altered  or  ui:j(liti;.'il  by  the  legislature 
at  pleasnre. 

2.  "iStuji-law"  applicH  to  siimnHt"!/  j)roccedliif/'i.^'l'hc  first  section  of  the  att 
"to  regulate  judicial  proceedings,"  approved  the  8th  February,  1861, 
and  conunonly  known  as  the  "  stay-law,"  (Acts  of  Called  Session  of 
Ihiil,  p.  o,)  whicli  prohibits  the  rendition  of  judgment  at  the  return 
term  of  any  "suit,  writ,  summons,  couiplaint  or  bill,"  ajiplies  to  a  sum- 
mary luoceediiig  by  notic'3  and  motion,  on  the  jiartof  an  ii\corporate<l 
raiirtiad  eonipany,  againsr  a  delin(iuent  stochluudcr ;  althougli  the, 
(•barter  cf  the  company  autliorizes  the  r'-iHlition  of  jiidgni'iit  in  its  f;ir 
vor  at  tlie  return  term  of  the  notice,  provided  it  has  been  seiAcd  twen- 
ty (hivs  previous  thereto, 

3.  C'dHtiiinance  and  dhcontui'iavce  of  atnnmary  prorccdinij. — A  sunnuary 
proi-eediiig  liy  notice  and  motion  will  Ije  disc(»ntinued,  unless  some  ac- 
tion is  li:id  on  the  notice  at  the  return  term,  although  the  "stay-law" 
])r<iliibits  the  rendition  of  judgment  nt  that  term  ;  yet  the  ]>!:iiuti!r 
iiuiy  keep  alive  his  iu:)tice,  by  having  it  docketed,  aceoiding  to  the  rule 
of  practice  adopted  at  this  term,  or  liy  sonie  action  of  the  court  con- 
tinuing its  existence. 

ArrLiCATiox  for  a  wandamusio  tlic  circuit  court  of  Tus- 
Haloosti,  lion.  Wm.S.  ]Mlt)D  picsiditig,  to  compel  that  court 
to  render  jiidoirient  in  a  certain  caMse  therein  penchng, 
\vh(M-eiii  t]ie  North-east  and  South-\ve.<r  Alaliania  Rnilroad 
Conip.iny  was  plnintitF,  find  oiu;  John  ]\rc(  "leliand  was  de- 
fendant. Tlie  plaintifl'  was  incorpornted  by  an  act  of  tlie 
legi.'^Iature  of  thi.s  Stale,  approved  I)i'cei!d)er  1:2,  lS5:i, 
(Session  Acts  PS-j:j-4,  p.  -iTO.)  aiid  tlie  1  Ith  section  of  its 
charter  oave  it  a  suininai'v  reined}'  I)}'  notice  and  ntofion 
a<iai!ist  delintpicnt  stockholders,  or  suhscriijcrs  foi-  stock. 
The  suit  was  commenced  1)V  ludic*',  which  was  siTved  (.n 
the  defendant  inoro  than  twenty  days  bef:;i-e  tlie  niiirn 
term.     The  circuit  court  refused  to  render  judiiipt-nr  at  th-' 


G80  ALABAMA. 


Ex  parte  North-eagt  and  South-west  Ahvbaina  Railroad  Company. 


return  term,  on  the  ground  that  the  fourtli  section  of  the 
"stay-law"  of  Februarys,  1S61,  applied  to  such  cases  ; 
and  this  refusal  is  made  the  ground  of  the  present  appli- 
cation to  this  court. 

E.  W.  Peck,  for  the  motion^. 

K.  W.  WALKER,  J.— By  the  1 4th  section  of  the  act 
"to  incorporate  the  North-east  and  South-west  Alabama 
Railroad  Company,"  it  is  provided,  that  upon  the  failure 
of  any  stockholder  to  pay  his  calls  of  stock,  the  corpora- 
tion "may  move  the  circuit  court  of  the  county  in  which 
the  stockholder  resides,  for  judgment  at  the  time  at  which 
such  motion  is  made,  twenty  days'  notice  being  given  him 
of  said  motion.  The  notice  may  be  issued  by  the  presi- 
dent of  the  coi'poration,  and  served  by  the  sheriff,  who  shall 
be  entitled  to  one  dollar  therefor,  to  be  taxed  iri  the  bill  of 
costs;  and  upon  such  judgment,  execution  shuVi  issue  as  in 
other  cases." — Acts  1^53-4,  p.  275. 

[1.]  Of  the  power  of  the  legislature  to  control  and 
modify,  at  its  pleasure,  the  summary  remedy  here  bestowed 
upon  tlic  corporation,  to  the  same  extent  that  it  can  regu- 
late the  remedies  for  the  enfoi-cement  of  contracts  between 
private  individuals,  we  entertain  no  doubt. — Bdi'k  of  Co- 
Jumhta  V.  Okelif,  4  Wheat.  244—5  ;  Iloicard  v.  Ky.  cf  Lou. 
Ins.  Co.,  13  B.  Monr.  2S5-G  ;.  Angell  Corp.  §  .7.09. 

[2.]  The  question  is,  whether  the  legislature  has  exer- 
cised the  power  here  asserted.  The  court  below  decided 
that  it  has,  and  held,  that  the  remedy  given  by  the  14th 
section  of  the  act  of  iiiCorpoi-ation  is  so  far  affected  by  the 
act  app^o^■ed  February  S,  1  SGI,  commonly  known  as  th$ 
"stay-law,"  that  the  corporation  is  not  entitled  to  have  its 
motion  heard  at  the  teim  to.  which  the  notice  is  rt turned^ 
jilthough  the  notice  has  been  served  more  than  twenty 
<lays  btfoie  the  motion  is  made. 

The  1st  section  of  the  act  last  referred  to  provi<les, 
"  That  hei'eaiter,  in  the  commencement  of  any  suit  in  any 
o.f  the  courts  of  law  or  equity  in  this  k^tate,  the  court  to 
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which  any  suit,  writ,  summons,  compluitit,  or  bill,  may  be 
made  retAirnablo,  sliall  be  deemed  and  held  as  the  return • 
term  of  such  suit,  writ,  summons,  complaint,  or  hill,  and 
tJie  same  shall  stand  for  trial  at  the  next  succeeding  regular 
term  of  such  court  appointed  by  law  to  be  holdt-n  after- 
such  return  term  ;  and  the  parties  in  the  law  courts  shall 
Dot  be  required  to  plead  at  the  first  term,  except  that  picas 
in  abatement  shall  be  fded  as  now  required  by  law." — Act» 
of  Called  Session  of  1861,  p.  3. 

The  language  here  emj^loyed  is  certainly  as  comprehen- 
sive as  could  be  desired.  Tha  words  of  this  suction,  stand- 
ing by  tliemselves,  are  broad  enough  to  embnice  a  summa- 
ry proceeding,  by  notice  and  motioi'^  in  the  circuit  court. 
Such  a  proceeding  is  a  suit  in  a  court  of  law  ;  and  the 
words  here  used  are,  "  in  the  commencement  of  any  suit 
in  any  of  the  courts  of  law  or  equity  in  this  State,  the 
court  to  which  any  suit,  writ,  summons,  complaint,  or  bill, 
may  be  made  returnable,"  &c.  The  use  of  all  theM>  terms 
clearly  implies,  that  the  statute  was  inten<it.'d  to  a})ply  to 
suits  not  begun  by  writ,  summons,  or  complaint,  as  well  as 
to  those  which  are.  In  Alabama  cO  Tvnncsi^co  Jlircrs  Tl.  li. 
Co.  V.  Harris,  {25  Ala.  2.32,)  it  was  held,  tiiut  a  pioceeding 
by  notice  and  motion  on  the  part  of  a  railroad  coiupany, 
against  a  delinquent  stockholder,  is  a  '••a  suii"  wiVhin  the 
meaning  of  section  2398  of  tlie  Code.  So,  i:-.  Kx  parte 
Ixohhins,  (29  Ala.  77,)  it  was  declared  that  an  action,  con> 
menced  by  original  attachment,  is  within  the  pi'ovisions  of 
section  239G  of  the  Code,  though  the  words  ot  that  sec- 
tion, litei-aily  construed,  seem  applicable  only  to  suits 
begun  by  summons  and  com[)laint.  In  SitntJi-y  r.  rtuiik  of 
Mohilc,  (23  Ala.  (502,)  it  was  hehl  tluiT,  in  a  }n-ocet>ding  by 
notice  and  motion,  the  issuing  of  the  notice  is  the  com- 
mencement of  the  suit,  and  previaits  the  statu ti'  of  limita- 
tions fi'oni  creating  a  bar,  altluMigh  the  iijotion  lorjud*:- 
ment  is  afterwards  delayed.  And  the  tH>tice  servtvs  tlie 
doidde  purpose  ofWrit  and  declai^ition. — Jri))i>-o,i  >\  I'.cC-  M^. 
BanJx,  17  ALt.  7o1;  Stanley  v.  Banl:.  supra;  fir  [(Jin  v.. 
Sanlc,  G  Ala.  90S  (910.) 
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But  we  are  not  left  alone  to  the  words  ot  the  1st  seetion. 
The  5th  section  provides,  that  "  the  provisions  of  this  act 
shall  not  be  held  to  apply  to  suits  of  any  descriptions  or 
judgments  in  any  court  against  defaulting  public  officers, 
for  failing  to  pay  over  money,  or  for  any  breach  of  the 
duties  required  of  them  by  law."  It  is  plainlv  to  be  im- 
2->lied  from  ihis,  that,  but  for  the  special  exception  here 
made,  siniimar}'  proceedings  by  rrotice  and  motion,  airainst 
sheriffs  and  other  public  oflicers,  would  be  subject  to  the 
provisions  of  this  act.  The  object  of  the  legislature  was 
to  reach  all  suits,  except  those  especially  named  in  the  5th 
section  ;  hnd  suits  in  which  judgment  is  obtained  on  notice 
and  motion,  are  as  mucli  within  the  intention  of  the  law, 
as  those  commenced  in  the  usual  mode. 

[3.]  The  rule  decla^'ed  in  our  former  decisions,  m  refer- 
ence to  proceedings  by  rotice  and  motion,  is,  that  some 
action  must  be  had  on  the  notice  at  the  time  specified  in 
it;  or  the  lav."  will  presume  tliat  the  party  has  aljandoned 
his  intention  of  proceeding  on  it,  and  he  cannot  altervards 
move  the  court  for  judgment  on  such  motion. —  />ro>in]ifrm 
V.  T)(ini;,  ()  Porter,  4S  :  yirmstroufi  v.  Hohhisou,  2  Ala.  104; 
Garij  V.  Bnjil\  U  Ala.  771  ;  Evans  v.  Ban]:,  \-2  Ala.  7S5. 
Under  tl)e  act  of  February  S,  1S61,  the  motion  camrot,  as 
we  have  si'cn,  be  heard  at  the  return  term  of  tlie  notice, 
against  the  olijection  of  the  defendant;  but  the  pliintift' 
can  keep  alive  his  notict?,  by  having  it  docketed,  according 
to  the  rule  adopted  at  this  term,  or  by  any  action  of  the 
court  coiitiuuiiiir  its  existence  ;  and  it  will  then  stand  for 
trial  i<\  the  next  succMN'ding  I'eo-ular  term. 

As  t!i<'  ruliiiL;'  of  the  circuit  court  was  correct,  we  need 
:iot  iiKjiiire  whetlicr  tliei-e  would  have  been  a  n^medy  by 
'>it(iii(l(n;ins,  if  it  had  been  erroneous. 

^bji'iou  oxcrrnled. 
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AXDERSON'8  EX'Il    vs.  AXDEIISO  X'S  1 1  EI  US. 

[final   SKTTLEMlvNT  of   KXKCl'TOli'.S    ArCt)rM  .■^.] 

L  ifarrhd  iromcni's  h(}c  of  If^-i-^  not  rctroadirc. — 'J'hi'  l;iv,-  is  spftlcd  hi 
tliivs  State,  ttiat  tlie  act  of  IMnrch  1,  1848,  sccuiinLi-  i"  i)iaMi<'i!  nouKni 
tlitjir  separate  estates,  does  not  atl'eet  flic  luisband's  rii^iit  to  ndnee  ^^ 
possession  his  wife's  cbos<;s  in  aetiun  wiiieh  aeciiii'd  ^irior  to  tin;  jias- 
saj^e  of  tliat  statute. 

2.  Ift(xliini(Vf<  vKirital  rU/hfti  ;rr(^iirtioii  of  vife'-s  (■liast\s  rr,  arlin,'  to  jn-.i'sr.i. 
HiOH  ;  di><iril>i<tion  of  dtccdciit'a  cfilatc  bij  ani>iiiit. —  Wih-m  1  iii  >ia\  r»  Ipc- 
lonj^iiiL;' 111  a  decedent's  estate  remain  r.n('ii\  idtil,  alicr  )  he  jiaynicii! 
of  liis  delits  and  tlie  iinal  set.t'i'iucnt  of  tlie  adiniiiislra!  ion  on  liis  es- 
tate, and  are  af'terwai'ds  divided  hy  consent  asuon'^  tlie  sivcral  dis- 
triliulei-s,  who  execute  leciprocal  conveyances  to  ca(  h  otluT  for  theii- 
rcs}icclive  shares; — the  husliand  of  one  of  the  fc;;;a!r  di.-t  i-iluitcc.-i 
thercliy  accinires  a  Cfilnplete  ('([nitahle  title  to  llic  sla\'c>  ai''  (ted  to 
him  and  liis  wife:  and,  oti  his  death,  ■\vinle  thus  in  jiosscssinn  citliem, 
his  personal  representative  is  charg<;ahle  v<.\\h  tliein  ;is  licli.i.,i;in;L;'  to 
Lis  est  ale. 

3.  AJJoivancv  of  vonnf^rl  fev  h  rxiculor. — On  hnr.l  si  tth  nicn;  o''  ihc  ac- 
counts of  an  i^xecntor  or  aduiinistrator.  lu;  is  not  (  itlitlel  to  n  cretlit 
for  counsel  fees  paitl  by  U>m  on  aceount  vf  ser\  icL-s  rendered  in  coii- 
testinj;-  a  pidper  eliai'ge  ajiiiinst  hi:n. 

4.  jllliiiroHv  of  fees  to  (jnuy^'.ian  .-id  litem. — .Vn  »  xti-iitor  <ir  a;l:M;:u-drai.n 
can  not  complain,  on  error,  of  the  aUowaiic!- nt' riimji,-i;.-a!  ii'U  (o  ilie 
guardian  ad  litem  of  tlm  infanr  distriliulei'S.  oji  tin.al  s'-iilcinent  of  hi» 
accounts  and  vouchers,  since  luj  is  not  t!iere'ii\    pjtjir'ii/ctl 

Ai'i'KAL  from  tlie  Probate  Court  of  Greene, 

In  the  matter  of  tlie  estate  of  James  A.  Aini-'isoe,  de- 
ceased, on  final  st'ttleliieul  of  tlie  aeedUiils  ai'd  \f nidicrs  of" 
Join;  B.  Thompson,  the  e.xeciiror.  'Hu'  exeeiilcr  asked 
leave  of  the  eoiirt  to  tmiciid  his  iiiveih(iry,  by  s;i!!  iMii,'  out 
the  iijimes  of  se\'eral  sla\es  whicli  wrie  in'-lui'^d  ihrrciij, 
on  the  ofoiiiid  that  tlicy  were  so  iiic!i:(if(!  by  nn-l  ikr  ;  and 
to  iiUow  him  a  cn.'dit  for  :' !oi>,  jiaidiiy  liim  \o  tin- ti'sl't'ir's 

<\sido\v,  to  whom  he  had  siiir<'nih'r('d  siiid  slavt^^.  lb,-  tlicir 
Lire  (htrin;,^  the  time  lie  hail  retain. 'd  tlii  ni.  Tin'  di-.fiib;!- 
tees  resisted  etieli   of    thess.'    motions,    ami    also    !iio\-,  d  tiio 

■  covirt  to  ehar<;e  tlie  exeeiitor  with  the    Iiire    et    .--aid   slaves 
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from  the  time  he  delivered' them  up  to  the  widow.  On  the 
evidence  adduced  toucliing  these  matters,  (the  m<iterial  por- 
tions of  which  are  stated  in  the  opinion  of  tlie  court,)  the 
probate  court  decided  each  of  the  motions  against  the  ex- 
ecutor ;  and  he  reserved  exceptions  to  its  several  rulings, 
as  also  to  its  refusal  to  allow  him  a  credit  for  counsel  fees 
paid  b}'  him,  for  services  rendered  on  the  settlement,  and 
to  the  allowance  of  compensation  to  tlie  guardian  ad  litem 
of  the  infant  distnbutees.  All  the  rulings  of  the  probate 
court,  to  which  exceptions  were  reserved  by  the  cxecutor^^ 
are  now  assigned  as  error. 

Wjr.  P.  Webb,  for  appellant. 
W.  CoLE.AiAX,  contra. 

A.  J.  WALKER,  C.  J. — Tl'io  main,  question  in  this  case' 
is,  whether  the  appellant  v»uis  chargeable,  upon  the  final 
settlement  of  his  accouuts,  as  the  executor  ol  the  will  of 
rfasiTes  A.  Anderson,  deceased,  with  a  negro  woman,  Jane, 
and  her  eliildnru,  and  with  their  hires.  The  aj)pellant's 
testator  died  in  })OSsession  of  the  slaves,  and  they  were  in- 
cluded in  the  inventory  as  a  paif  of  the  estate  of  the  de- 
ceased. ]jut  the  executor  afterwards  delivered  the  slaves 
to  the  widow,  and  paid  hire  to  her  up  to  the  time  of  deliv- 
ery. The  exi-eutor  was  h^gally  justifiable  in  delivei-ing  the 
slaves,  and  paying  hire  for  them  to  the  widow,  if  they  be- 
longed to  her.  For  the  ex(  cufor  it  is  contended,  that  the 
slaves  belo:iged  to  the  widow  ;  and  for  the.  children,  that 
they  wei'e  the  proiieity  of  the  testator.  It  appears  from 
rJie  bill  of  exceptions,  that  the  wife  of  James  A.  Anderson, 
the  deceasiNl,  is  tli(!  daughter  of  Jolm  S])aiglit  ;  tliat  John 
Spaighl  died  in  1S:J5,  leaving  a  widow  and  (lir(M'  children  ; 
that  the  sla\e  Jane  belonge-d  to  his  estate  ;  that  there  was 
an  admini-tr;ition  upon  the  estate  ;  that  there  was  a  final 
si'ttlement  of  the  admiuistration,  and  a  dischai-ge  of  the 
administraiui-  and  administi'atrix ;  that  the  del)!.s  of  the 
estate  wei-c  paid  ;  that  Jane  and  the  otlier  sla\-es  of  the 
estate  weie  left  undivided,  and,  after  the  settlouicnt  of  the 
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admiiiistr'ition,  remained  collectively  under  The  eliarge  of 
the  administratrix,  who  was  the  widow  of  the  deceased, 
and  her  son  :  that  in  IS42  the  appellant's  testator  ifitennar- 
ried  with  Elizaheth  V.  Spaight,  one  of  the  distributees  of 
Spaight's  estate,  and  tliat  then  the  widow  of  S[)aig!it  [daced 
Jane  in  the  possession  of  the  testator  and  his  wif't>,  to  be 
lield  as  a  loan  until  a  division  was  liad  ;  that  the  childnnt 
of  Jane  have  been  born  since  that  time  ;  that  Jane,  and 
lier  childi-en  remained  in  the  possession  of  the  said  James 
A.  Anderson,  the  testator,  until  some  time  dui'ing  thi' 
year  ISfO,  when  the  distributees  of  the  estate  of 
Spaight  made  a  division  of  the  slaves  belonging  to  that  es- 
tate, including  Jane  and  her  cliildien,  and  joined  in  a  coa^ 
veyauce,  reciprocally  conveying  to  each  other  their  respec- 
tive siiares  ;  that  Jane  and  her  children  were  allotted  to 
Anderson  and  his  wife,  and  that  they  afterwards  were  in  the 
possession  of  Anderson,  until  he  died.  Upon  these  facts, 
did  Jane  and  her  children  belong  to  Anderson,  or  to  Iiii 
wife,  (\t  the  time  of  liis  death? 

Without  deciding  th(i  point,  we  grant,  for  the  purposes 
of  this  o[>inion,  that,  until  the  division  in  JS19,  the  slaves 
Jane  and  her  children  l)elonged  to  the  estate  of  John 
Spaigiit,  deceased  ;  and  that  the  :>:aff'S  of  tlie  sl:;ve  projK 
erty  of  that  estate  was  such,  tliat  an  absolute  right  to  his 
wife's  interest  in  it  did  not  vest  in  James  A.  Anderson, 
jure  marUl,hi:hri;  the  division  in  ]S!9.  I'y  marriage,  »i 
husband  had,  by  the  common  law,  a  riglit  to  re<luce  hii< 
wife's  choses  in  action  to  possession,  iind  thus  actpiire  n. 
title  to  the  same  during  the  coverture.  The  first  statute 
securing  to  married  women  tlseir  separate  (-states,  was 
adopted  on  the  1st  March,  ISl--.  Ur(»n)  I^Il'  to  :\Iarch 
1st,  ISIS,  James  A.  Anderson's  relation  to  his  wife's  chose 
in  action,  consisting  of  a  lawful  claim  io  a  distributive 
share  of  the  slaves  of  her  deceased  father's  estate,  was guv- 
•erned  by  the  common  law.  The  common  law  gave  him  a 
light  to  reduce  liis  wife's  disfrilMitive  share  to  possession, 
at  any  time  during  the  coveiture.  This  right  was  not 
taken  away  by  the  adoption  of  the  married  woman's  lavt 
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of  March  .1st,  1S18,  but  remained  as  complete  and  effective 
after  the  passage  of  that  law,  as  it  w'i.is  before.  The  law 
lias  been  so  settled  in  this  State,  by  the  decisions  in  Kldd  r, 
Montayue,  (19  Ala.  olO.)  and  Sterns  i\  Weathers,  (30  Al.'k. 
712.)  See,  also,  Manniivj  c.  Manninrj,  24  Ala.  3SG;  Hardy 
V.  Jjoa,",  29  Ala.  1C8  :  Slta?})  v.  Burns  d'  Coles,  35  Ala.  Go3. 

It  is  probable,  that  the  position  which  has  ]>een. taken  in 
this  State,  upon  this-subject,  is  irreconcilable  with  the  posi- 
tion of  the  appellate  court  of  Mississippi,  in  reference  to  a 
kindred  question. —  ClarJc  t\  McCreury,  12  S.  &  M.  347  ; 
Duncan  v.  Jolinson,  23  Miss.  130.  But  the  doctrine  an- 
nounced by  this  court  necessarily  controls  the  title  of 
property  to  a  large  extent,  and,  having  been  recognized  as 
law  for  ten  yeai'S,  is  not  nov/  open  for  controveis\\  We 
do  not  wish,  however,  to  be  understood  as  insinuating  a 
doubt  of  the  correctness  of  it:  for  we  are  inclined  to  think, 
that  it  is  sustained  by  satisfactory  reasoning  in  the  decision 
of  Kidil  V.  MavAugae,  wliei-e  it  was  first  announced. 

[2.]  By  vjitae  of  the  pi'!'w:;ipie  above  stated,  James  A- 
Anderson  had  a  right,  notvrithstanding  the  act  of  I\[arch 
1st,  1^4S,  to  go  on  and  reduce  to  possession  his  wife's  dis- 
tributive interest  in  the  slaves  of  her  father's  estate  ;  and 
if  he  did  so  in  his  life-time,  a  complete  title  vested  in  him, 
to  the  exclusion  of  liis  wife.  The  division,  by  tlie  concur- 
ring consent  of  all  the  distrii)utees,  may  not,  accoi'ding  to 
previous  decisions  of  this  court,  have  had  the  effect  of  vest- 
ing the  respective  distributees  with  the  legal  title.  ]iut, 
as  the  debts  of  the  estate  were  paid,  and  a  final  settlement 
of  the  administration  had  been  effected,  the  division,  and  . 
reciprocal  conveyancers  of  the  distributees,  certainly  had, 
at  least,  the  effect  of  investiiig  each  with  the  equitable 
title. — JlJarsJiaU  c.  Crow,  29.  Ala.  27  S  ;  Vandcrrccr  i\  Al'- 
ston,  Ki  Ala.  404;  Bcthca  v.  McColl,  5  Ala.  30S  ;  Miller 
V.  Eatinan,  \  \  Ala.  GOi).  .  A  court  of  chanceiy  would,  upon 
tt  suitable  a]iplication,  have  ordered  a  division  ;  and  those 
who  weie  interested  may,  by  consent,  do  tiiat  which  might 
have  been  accomj  lishe  1  through  the  agency  of  a  court  of 
chancery.     The  wife  of  James  A.  Andersoivhuviug,  by  the 
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division  iiiid  deed,  acquired  a  title  to  tin;  slaves  J;iiie  arid 
her  cliildreii,  even  thouirh  it  was  purely  e(juitable,  and 
Iiaving  p'lssession  tliereatter,  the  husband,  by  \  irtue  of  his 
riglit  to  reduce  to  possession  his  wife's  chosr-s,  ac(|uin,'d  at 
least  an  e(|uitable  title,  which  is  not  allected  by  the  mar- 
ried woman's  law. 

Tlie  executor  was  p:uilty  of  a  palpable  bre;ich  of  duty 
in  surrendering  the  property  tliiis  iield  by  his  testator,  and 
the  comt  properly  cl)arged  him  on  a(;coinit  therccd'. 

[8.]  The  executor  was  not  entitled  to  a  credit  for  the 
fee  paid  his  counsel,  on  account  of  services  rendered  in 
sup[>ort  of  the  attempt  to  relieve  himself  Irom  the  charge 
for  the  slaves  Jane  and  her  childreni  The  litigation  upon 
that  sul)ject  was  produced  by  his  own  error,  and  by  an  at- 
tempt to  obtain  the  sanction  of  that  error  by  the  court. 
For  the  fees  of  counsel  in  such  a  litigation,  the  estate 
ought  not  tc  be  charged. — Smith  v.  King,  at  June  term, 
IS60. 

[i.]  If  there  was  any  error  in  making  the  allowance  to 
the  guardian  ad  litem,  it  was  one  which  did  not  prejudice 
the  appellant. 

It  is  not  necessary  for  ii?  to  notice  the  rulings  on  ques- 
tions of  evidence.  They  have  not  been  presented  by  coun- 
sel in  argument ;  and  it  is  very  clear  that  the  court  has 
committed  no  error  in  those  rulings,  wJiicli  would  have 
changiid  the  result. 
Atlirmed.  . 


HARRISON  PS.  McCKARY. 

;;ifiix  IN  F.Qrir\' Fon  srix-n-ic  i'ki.'Pohmaxch  or  awakd,  si-TTi.::Mi-.Ni 

OK   rAHTNKI-.Sinr    A<eoCNTS.    INJUNCTION,    kC] 

1.   Injur.  ;Uon  of  action  at  /«»•.— A  oonrf  of  oqnity  will  not  pdJ.mii  an  actior 
:kt  luw  for  a  trespasa,  on  the  -lonnd  that  the  phiintili  thfi'ciii  is,  anc. 
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-was  a.t  the  time  of  the  alle<i;etl  trespass,  iudebted  to  the  defeutlaut  on 
account  of  otlier  Tnattere,  and  is  insolvent. 
2.  Dissolulioii  of  injiiuefion,  without  disnmsal  of  bill. — An  injunction  may 
proi>eily  be  dissolved  for  want  of  equity,  where  the  a)le<^ations  of  tho 
hill  are  not  sufficient  to  authorize  the  interference  of  the  court  by  in- 
junction, although  the  bill  may  be  retained  for  other  relief. 

ArpEAL  from  the  Chancery  Court  of  DcJlas. 
Heard  before  the  Hon.  James  B.  Claijk. 

The  complainant  in  this  case,  L.  C.  Plarrison,  and  P.  K. 
McCrary,  tlie   defendant,  formed  a  mercantile  p:irtner.«hip 
in  October,    lS-51  ;  the  business  to  be  conducted  in  the 
town  of  Summerfield,  in  'Dallas  county,  and  to  continue  for 
the  period  of  five  years,  unless  sooner  dissolved  by  agree- 
ment.    On  tlie  22d  December,  1853,  Harrison  bought  out 
McCrary's  interest  in  the  firm,  and  employed  him,  at  a  fixed 
Jialary,  to  collect  tht^  outstanding  debts  ;  and  the  jirofifs  and 
losses  of  the  bu.?iness  up  to  that  t'mn%   as   shuwn   by  the 
books,  were  adjusted  between  them  by  written  [igreement. 
It  was  soon  afterwaids  discovered  that  the  data  on  which 
this  agreement  was  based  were  incorrect,  and  tiie  parties 
thereupon  entered  into  another  wn'itten  agreement,  which 
provided,  in  substance,   that  the  settlement  betwe(Ma  t'tem 
xhould  be  made  according  to  the  principles  of  the  original 
articles  of  partnership,  instead    of  the  second   agreement 
above  nientioned.     Not  being  able  to  settle  the  partnership 
accounts   between  themselves,  the  parties  entered  into  a 
written  agreement,  under  seal,  dated   the   2nd  Se[)tember, 
18-57,  to  submit  the  matters  in  dispute  to  arbitration;  the 
award  to  l)e  entered  up  as  tlie  judgment  oi  the  circuit  court, 
under  the  prijvisions  of  the  Code.     On  the  4tli  ^Tay,  1858, 
an  award  v.as  made  by   two   of  the   arl»ilrators,  .deciding 
that  ^lc(  'i aiy   was  indebte<l  to    Harri-.-ion    in   tlie  sum   of 
$5,767  '57.     I'liis   award  was  filed  in  the  office  of  the  cir- 
cuit cli'ik,    anil   an   execution  was   thereon  issued   against 
McCrary,  which  was  levied  on  four  slaves  ;  and  these  slaves 
were  afterwards  sold  under  the  execution,   and  were  pur- 
chased at  the  sale  by  Harrison.     At  the  term  of  the  circuit 
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court  to  which  the  execution  \v;i.s  returnuljh',  M^(Ji•ary  made 
a  motion  to  quash  it,  aiul  to  set  asiiU'  the  award  ;  and  his  mo- 
tion having  been  overruled,  he  excepted  to  the  rul'ng  and  de- 
cision ot  the  circuit  court,  and  sued  out  an  appeal  to  the  su- 
preme court,  where,  at  the  June  term,  ISGO,  the  judgment 
of  the  circuit  court  was  reversed,  andthe  cause  femandcd, — 
the  suj)reme  court  holding,  that  "  the  award  was,  at  least 
prima  facie,  void." — See  tiie  case  report(!d  in  30  Ahi.  -577. 
8oon  alter  the  levy  of  the  executio!i  on  the  slaves,  (at  what 
precise  time  does  not  appear,)  McCrary  brought  an  action 
of  trespass  against  Harrison, '  to  recover  damages  tor  the 
taking  of  tlie  slaves  ;  and  that  action  was  pcTidingon  the  7th 
July,  f>00,  wlien  Harrison  filed  his  bill  in  e(piity  against 
McCrary, — alleging,  in  addition  to  flie  facts  above  stated, 
that  ]McCrary  was  largely  indebted  to  him  on  account  oi 
the  partnership  transactions  between' tijern,  and  was  insol- 
vent. The  prayer  of  the  bill  was,  that  the  action  at  law 
might  be  perpetually  enjoined,  and' the  award  specifically 
performed  ;  or,  in  the  event  the  couit  should  decline  to 
decree  a  performance  of  the  award,  that  an  account  might 
be  taken  of  all  the  partnership  transactions,  and  that  the 
value  of  Ihe  slaves,  with  their  hire,  might  be  applied  to 
the  satisfaction,  jjro  tanto,  of  the  amount  which  might  be 
found  due  to  the  complainant ;  and  the  general  prayer,  for 
other  and  further  relief,  was  added.  On"  the  filing  of  this  bill, 
an  injunction  was  granted  by  a  circuit  judge.  After  put- 
ting in  an  answer,  in  which  was  incorporated  a  demurrer, 
the  defendast  moved  the  chancellor  to  dismiss  the  bill  tor 
want  of  ecpiity,  and  to  dissolve  the  injunction.  On  the 
liearing  of  this  motion,  the  cliancellor  dissolved  the  injunc- 
tion, but  refused  to  dismiss  ihe  bill  for  want  of  equity  ; 
and  the  dissolution  of  the  injunction  is  now  as-^^igned  as 
error  by  the  complainant. 

r.viii)  &  Morgan,  for  appellant,  cited  Story's  Equity, 
§^  893-97,  901,  902,  905,  907,  '.)')7-oS]  Harrcll  v.  KUi- 
■u-orfhy  17  Ala.  57G;  Burden  v.  Sfeiii,  27  Ala.  104. 
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Pettus,  Pji:gues  &  Dawson,  contra,  cited  Ham iJ fan  v. 
AdauiSf  15  Ala.  596  ;  Wiggins  v.  Armstrong,  2  Johns.  Cli. 
14-i  ;  Norrisv.  Norris,  27  Ala.  519, 

R.  W.  WALKER,  J. — There  wag  no  error  in  the  decree 
dissolving  thy  injunction.  The  complainant  admits  tliat  he 
committed  a  trespass  in  taking  and.  carrying  away  the  de- 
fendant's slaves;  and  he  seeks  to  enjoin  the  action  for  that 
trespass,  on  the  ground  that  the  defendant  is  indebted  to 
liiin  on  account  of  partnershi])  transactions,  and  is  insol- 
vent. The  well-settled  rule,  tliat  a  creditor  at  large,  or 
before  judgment,  is  not  entitled  to  an  injunction,  to  pre- 
vent the  debtor  from  fraudulently  disposing  of  his  prop- 
erty, {]figgins  v.  Armstrong,  2  Johns.  Ch.  14 i;  Jlcrcer  v. 
Dgicns,  Ho})kins'  Ch.  305,)  would  seem  to  be  decisive 
against  the  right  to  an  injunction  in  this  case.  For,  if  the 
creditor  can  take  his  de1)tor's  property  by  force,  to  secure 
his  debt,  and  hold  on  to  it  by  enjoining  the  action  of  tres- 
pass, he  is  permitted  to  accomplish  by  force,  sanctioned  in 
equity,  that  which  the  couit  would  not  allow  him  to  do 
without  force.  To  suffer  that  to  be  dene,  v/ould  be  a  plain 
violation  of  the  familiar  and  wholesome  pi'inciple,  that  a 
right  cannot  grovv'  out  of  a  wrong. — =See,  further,  Hamilton 
V.Adams,  15  Ala.  596.  In  addition  to  this,  a  court  of  law  . 
is  the  proper  tribunal  to  ascertain  the  damages,  to  which 
a  party  is  entitled  for  a  trespass  upon  his  property.  '  Smart 
money,'  or  vindictive  damages,  can  be  recovered  at  law  ; 
but  a  court  of  equity  cannot  co:-sider  that  question  at  all, 
and  therefore  cannot  ascertain  the  danui<!:es.  The  elle(;t  of 
sustaining  the  injunction,  in  such  a  case,  must  be  to  deny 
the  right  of  the  injured  party  to  smart  mone3\ 

It  is  hardiy  necessary  to  add,  that  where  a  bill  does  not 
warrant  an  injunction,  the  injunc.ion  may  properly  be  dis- 
solved, although  the  bill  may  be  retained  for  other  relief.--- ■ 
Korris  v.  Xorris,  27  Ala.  ij-2''.K 

Decree  aflirmedo 
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l.'l'resnmjiiion  in  far  or  of  nil  in  rj  of  primary  court. — In  a  iirol)atecase,  where 
the  correct iK'ss  of  the  niliii;^  of  the  priiiiary  court  depeiHls  on  tho 
proof,  and  the  record <h)PS  not  purport  to  set  out  all  the  evidence  on 
which  the  probate  judjre  acted,  the  appellate  court  will  presume  that 
liis  decision  was  justified  by  tlic  evidence. 

2.  Eerocntion  of  letters  of  tuhnimiitraiion. — If  letters  of  administration  arc 
granted  by  tho  probate  court,  within  forty  days  after  the  deatli  of  the 
intestate  is  known,  in  contravention  of  tho  order  of  i)refcrence  pre- 
scHbed  by  the  statute,  (Code,  vS^  IG(3^~f)i),j  the  largest  creditor  of  tho 
estate  may  proceed  to  obtain  a  re\oc?i,tion  of  such  letters;  but,  to  en 
title  him  to  make  ^  application  for  that  puqiose,  he  must  show  that 
he  is  the  largest  creditor  of  the  estate;  and  he  cannot  complain,  on 
error,  of  the  refusal  of  his  application,  when  the  record  docs  not  show 
that  he^jn'oved  that  fact. 

AiTEAL  from  the  Probiite  Court  of  Henry. 


In  the  matter  of  the  estate  of  Angus  Cameron,  deceased, 
on  tlie  application  of  John  AVard  and  Christopher  Ward 
foi'  the  revocation  of  letters  of  administration  previously 
granted  to  Sarah  Cameroiv  and  Richard  T.  Hudspeth,  and 
the  grant  of  letters  to  themselves.  The  refu.sal  of  the  ap- 
plication is  assigned  as  error. 

I^Iartin',  Baldwin  &  Sayre,  for  appellanto.' 
PuGH  &  Bullock,  contra. 

A.  J.  WALKER,  C.  J. — An  application  v/as  made  by 
the  appellants,  for  the  repeal  of  the  letters  of  administra^ 
tioii  of  the  appellees.  The  parties  making  the  motion 
filed  a  petition,  which  is  set  out  in  the  record.  In  the  peti- 
tion they  claim  to  be  the  largest  creditors  of  the  estate. 
The  entry  of  the  judge,  overruling  the  petition,  does  not 
«et  out  all  the  evidence  which  was  adduced  on  the  trial, 
aiid  tlvere  is  no  bill  of  exceptions.     We  have,  there forCr 
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presented  the  case,  which  has  been  unfortunately  of  verv 
frequent  occurrence,  where  the  correctness  of  the  ruling  of- 
the  court  below  depends  upon  the  proof,  and  we  do  not 
know  what  the  proof  was.  In  such  case,  we  must  pre- 
sume in  favor  of  the  con-ectness  of  the  judgment,  and 
award  an  affirmance. — JMor-gan  v.  Morgan,  35  Ala.  303  ; 
Taylor  r.  McElrath,  ib.  330  ;  Southern  Ins.  Co.  v.  Hokoinhe, 
ib,  327  ;  Biipert  v.JElston,  ib.  79. 

[2.J  It  is  not  shown  that  the  appellants  proved  that  they 
were  the  largest  creditors  of  tlie  estate,  or,  indeed,  that 
they  were  creditors  at  all.  "We  have  decided,  that  where 
an  administrator  was  appointed  within  forty  days,  in  con- 
travention of  the  order  of  preference  prescribed  by  the 
statute,  the  largest  creditor  of  tlie  estate  might  proceed  to 
obtain  a  revocation  of  the  administration4l-C'^,'r^/s  v.  Wil- 
iMms,  33  Ala,  r570  ;  Curtis  v.  Burt,  34  ib.  729.  But,  unless 
the  petitioner  was  a  creditor  of  the  estiitc.  he  would  have 
no  right  to  move  for  a  revocation  of  an  iri'cguhtr  appoint- 
incKt,  and  no  ground  for  complaint  that  the  court  over- 
ruled his  motion.  As  it  does  not  appear  that  the  peti- 
tioners were  -creditors,  we  can  not  affirm  tiiat  there  wa^s 
no  sufficient  reason  for.the  action  of  the  court. 

.Affirmed. 


COKER  vs.  PITTS. 

[.<.\I.K  OF  Sr-.WKS  BY  I'liOIiATK  COniT  lOU  l'Al;Tni()X.] 

].  llhcn  ftah',  for  pariilion  may  he  tlrorcd. — CiHler  the  act  of  February  ;>. 
1856,  (Hessiou  Acts  1.S55-6,  p.  20,)  an  order  for  tlio  salt*  of  .slaves,  for 
partition  aiuoiif!;  the  several  joint  owners  or  tenant.s  in  common, 
should  ijoi  lie  <;ranted  Ijy  the  probate  court,  on  the  application  of  the 
guarc^ian  of  inf'arit.s,  witlunit  prf)i)f  that  tlu.>  sale  would  be  to  the  inter- 
est of  the  iufauts;  but,  -when  the  application  is  made  by  adult  part- 
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owners,  such  proof  is  not  necessary,  aUhoii<jh  some  of  tlie  parties 
intere.sted  are  iiifauts. 

Appeal  from  the  Probate  Court  of  Tallapoosa. 

Wm.  II.  Bapxes,  for  appellant. 
McCRA^v'•&  Olheit,  contra. 

STONPj,  J. — TLe  present  application,  for  the  sale  of 
slaves  for  division,  was  made  under- the  act  appioved  Feb- 
ruary 5th,  18-56,  which  act  was  amcndiitory  of  tlie  act 
approved  February  lotli,  1S-j4,  and  of  section  2077  of  the 
Code. — See  Pamphlet  Acts  of  lS-3-5-(i,  p.  20  ;  Acts  of 
185.3-4,  p.  7.  The  petitioners  in  this  case  were  not 
guardians  of  infanfs,  or  persons  of  unsound  mind  ;  but  peti" 
tioned  in  tiieir  own  right,  they  being  adults.  The  proof 
taken  in  the  cause  conclusively  shows,  that  an  e([uitabfp 
"partition  or  division"  of  the  slaves  can  not  l^e  made  v»ith- 
out  a  sale  ;  but  it  is  not  shown,  that  it  would  be  to  the 
interest  of  the  inflmts,  who  are  pai-t-owners  of  this  prop- 
erty, to  sell  tlie  same.  It  is  hei-e  contended,  that  the  order 
of  sale  should  not  have  been  granted  in  the  absence  of 
such  proof.  In  support  of  thi.-a  position,  the  appellants  rtly 
on  the  5th  section  of  the  act  of  February  5rh,  1S5G,  which 
declares,  that,  "before  granting  any  application  under  this 
act,  the  said  judge  of  probate  must  be  siitislied  J)y  evidence, 
taken  as  in  chancery  cases,  that  an  eeuitubh'  partition  or 
division  can  not  be  made  ;  anrl,  when  the  application  is  by 
the  guardian  of  jmy  one  or  more  of  the  infimts  or  persons 
of  unsoun<l  mind,  tiie  judge  of  prolxite  must  not  only  be 
satisfied  that  such  property  can  not  be  e(|uitably  divided, 
but  that  it  wouhl  be  to  the  interest  ot  sucli  infants  or  per- 
sons of  unsound  mind  to  sell  the  same  for  the  purpose  of 
partition  and  division." 

This  argument  can  noi  be  maintained.  It  runs  counter 
to  the  express  language  of  the  statute,  and  to  the  familiar 
maxim  of  the  law,  inch(sio  foiius  est  excluslo  nUmus. 
Moreover,  there  is  strong  renson  for  requiring  prout  that 
the  interest  of  the  infants  would  be  promoted  by  a  sale, 
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when  the  guardian  is  the  actor  in  the  proceedmgs.  In  such 
case,  the  guardian  alone  manifests  a  wish  to  sell  ;  and  sound 
policy  would  dictate  that  his  wnsh  should  not  be  gratilied, 
unless  it  would  be  to  the  interest  of  the  infants  to  sell. 
The  case  is  quite  changed, when  adult  part-owners  ask  a 
Bale  for  division.  Their  interests  are  co-equal  with  those  of 
the  infants.  Their  right  to  have  the  possession  of  their 
property,  and  to  have  their  wishes  in  the  premises  grati- 
fied, is  to  be  respected  equally  with  the  interests  of  the 
infants.  It  would  be  monstrous  to  hold,  that  adult  part- 
owners  should  be  kept  out  of  the  enjoyment  of  tlieir  prop- 
erty, merely  because  other  j^art-owneis  w^ere  infants,  and 
ttie  interests  of  such  infants  did  not  require  that  The  prop- 
erty should  be  sold. 

Judgment  of  the  probate  court  affirmed.     Let  the  costs 
of  this  appeal  be  paid  by  the  appellant,  Thomas  J.  Smith. 


•ALA.  &  TENN.  RIVERS  RAILROAD  COMPANY  vs. 
OAKS  &  MILLS. 

[action  against  lUILROAD  COMPANY  AS  COMMON  CAUIJlEll.] 

1.  HxaminaUmi  of  parties  CIS  n-itncHfiff:,  in  appeal  cane  frmnjii ■'dice's  court. 
lu  appeal  cases  from  a  justice's  coiut,  Avheie  the  amount  in  contro- 
Tersy  exceeds  twenty  dollars,  the  statute  aiithorizing  either  partj'  to 
he  a  witness  iu  his  own  belialf,  (Code,  ^^  2779.)  has  uo  application  to 
suits  by  or  against  corporations  aggregate. 

AiM'EAL  from  the  Circuit  Court  of  Shelby. 
Tried  before  the  Hon.  Jamks  V>.  Mautix. 

Byud  &  Morgan,  for  appellant. 

R.  W.  WALKER,  J. — Tliis  was  an  appeal  from  a 
justice's  court.  Tlie  plaintilfs  (who  were})artners}  claimed 
over  twenty,  and  less  than  filty  dollars ;  and  one  of  theuj 
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offered  liiniself  as  a  witness,  lie  was  obiected  to  as  incom- 
petent to  testify,  on  the  <:round  tliat  the  defendant  was  a 
corporation;  but  the  court  overruled  the  objection,  a«d 
permitted  tlie  witness  to  testify. 

The  Code  provides,  that  "when  the  matter  in  contro- 
versy, or  damages  claimed,  exceed  twenty  dollars,  cither 
party  may  be  a  witness  in  his  own  behalf,  unless  the  party 
against  whom  the  testimony  is  oflered  swears  that  the 
testimony  proposed  to  be  given  is  untrue." — Code,  ^  2779. 
The  language  here  employed  plainly  implies,  that  this  pro- 
vision was  designed  to  apply  only  to  those  cases,  in  which 
the  i)arty  against  whom  the  testimony  is  oflered  has  the 
legal  capacity  to  take  an  oath.  A  corporation  aggregate 
can  not  take  upon  itself  an  oath,  and  upon  that  oath  swear 
that  the  testimony  proposed  to  be  given  is  untrue.  The 
section  of  the  Code  (§  2313)  construed  in  Youf/e  i\  Mohile 
a>  Oliio  n.  Ii.  Co.,  (3i  Ala.  422,)  bears  a  strong  resemlilance 
to  the  one  we  are  considering;  and  the  decision  of  the 
court  in  that  case  supports  the  o[)inion  just  expressed,  that 
the  clause  of  section  2779,  above  quoted,  has  no  application 
to  suits  by  or  against  corporations. 

Judgment  reversed,  and  cause  remanded. 

A.  J.  Walker,  C.  J,,  not  sitting. 


COATE  vs.  COATE'S  ADM'R. 

[Tl!()A'EIt    FOR   COXVKUSIOX  Ol'  SLAVKS.] 

3.  Competoicj/of  irannf error  as  iritiicxs/or  tratix/errec — A<li'*tril)utfe  olim 
estati',  who  is  bbowii  to  liavc  irlca.-cd  to  tli«.'  otlier  distrilaitfis  his 
intfiost  ill  tlie  snl.j<'ct-n!attiT  of  a  suit  l.r()n;,'ht  by  the  adiniiiistratur 
in  liis  r<"i>n^sciitativc  cJiaract*  r,  is  not  inconipft«*Ht  as  a  witness  for 
tlic  idafutitl"  nndor  soef  ion  ~'2;)(i  ot  tin-  Code. 

2.  Coiiipitnici/  of  di'SlrtbHlf^'  «s  iviln''<.i  for  u(lmiiii'ifr(t(or.—}hTt  such  dis- 
••  tributuc,  notwitlistandiiif^   such  rulcase,   is  not  a  ctmijx'tent  witness 
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fnr  the  administrator,  oii  the  ground  of  interest,  althon^li  he  might 
be  rendered  competent  by  a  release  of  his.  entire  iuteie.st  in  tbc- 
®$tate. 
',).  Competencif  of  witness  as  affected  hy  interest. — An  oLligjor  in  a  bond 
given  under  section  1691  of  the  Code,  -wlien  administration  is  com- 
mitted to  tlie  general  administrator,  the  sl>eriff,  or  the  coroner,  condi- 
tioned for  the  paymeut  of  the  fees  and  allowancLS  made  hj  the  court 
on  such  administration,  "  if  the  property  of  the  estate  is  insntlicient 
therefor,"  is  not,  under  sectirtn  2^302  of  the  Code,  incomjietent  as  a 
witness  for siieh  admiuistrator,^iu  au^- action  brougM  li)y  iuui  in  his 
representaiive  character. 

Appeal  fwm  the   Circuit  Court  of  Clark. 
Tried  before  the  Hon.  Joh>:  K.  Henry. 

This  action  was  brought  by,  E.  P.  Chapman,  as  tlio  acU 
rainistrator  of  William  F.  Coate,  ueceased.  aiijaiust  Durr  J. 
Coate,  to  recover  damages  for  the  conrersion  of  several 
slaves.  The  defendant  pleaded  not  guilty,  and  the  statute 
of  limitations  of  six  years,  with  leave  to  give  any  special 
matter  in  evidence.  "On  the  trial,"  as  the  l)iil  of  <'.\cep- 
tions  states,  "the  plaintiff  introduced  one  Andrew  J.  Coate 
as  a  witness  ;  to  whose  competency  the  defendant  objected, 
on  the  ground  that  he  was  interested  in  the  event  of  this 
Hu\t,  and  that  the  record  in  this  suit  would  be  evidem^e  for 
him  in  another  suit  ;  and  proved  to  the  court,  that  plain- 
tiff's intestate  died,  leaving  no  children,  and  that  said  wit- 
ness was  his  brother,  and  one  of  the  distributees  of  his  es- 
tate. The  plainiiff  then  offei'cd  an  instrument  cf  wi'iling, 
which  was  proved  to" have  been  executed  and  delivered  by 
said  witness,  dated  the  24th  September,  ISCtU  ;  by  which, 
he  released  and  conveyed  to  Ma.ry  E.  Tuland  and  John  S. 
Coate  all  hit'  right  au;L title,,  both  at  law  and  e(piity,  in  and 
to  the  slaves  wiiicli  are  the  subject  of  this  suit,  and  their 
hire  ;  and  pioved  to  the  ccuirt,  that  said  3[ary  E.  Toland 
and  John  S.  Coate  were,  besides  said  witness,  the?  only  dis- 
tributees of  said  estate.  Th*3  defendant  still  objected  to 
tlie  competency  of  said,  witness,  on  the  ground  above 
stated,  and  b(!canse  said  instrument  was  but  a  transfer  of 
said  witness'  interest  in  the  subject-matter  of  the  suit. 
The  court  overruled  both  of  said  objections,  and  permitted 
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s?iicl  witness  to  testify  for  the  plaintitF;  and  the  deleiitlatit 
exccjited.  The  defendant  further  ohjectcd  to  tlie  cotn.^e- 
tency  of  said  witness,  on  the  ground  that  he  was  one  of 
the  makers  of  a  houd,  indemnifying  said  plaintiff,  as  tlijB 
administrator  of  said  estate,  agains-t  any  fees  and  allow- 
ances for  which  lie  might  be  liable  beyond  the  assets  of 
said  estate  ;  and  read  said  bond  in  evidence,  after  proving 
its  execution.  The  court  overruled  this  objection,  and  the 
defendant  excepted."  The  condition  of  said  bond,  alter 
reciting  that  letters  of  administration  on  the  estate  of  said 
intestate  had  been  granted,  on  the  application  of  said  John 
S.  Coate,  to  E.  P.  Chapman,  the  sheriff  of  the  county., 
was,  that  "if  said  John  S.  Coate  shall  well  and  truly  pay, 
or  cause  to  be  [)aid,  such  fees  and  allowances  as  may  bo 
made  by  said  court  on  such  administration,  if  tiie  pi-o])erty 
of  the  estate  if  insuiHcient  therefcw,  then  this  obligation  to 
be  void,"  &c.  The  overriding  of  the  sevei-al  objections  to 
the  competency  of  the  witness,  and.  permitting  him  to  tes- 
tify, are  the  only  matters  assigned  as  error. 

DiCKixsox  *t  KiLPATRiCK,  for  appellant. 
WiLLiAJ[  BoYLES,  coiiru,  . 

A.  J.  WALKER,  C.  J.— The  objection  that  An.hvw  J. 
Coate  was  incompetent,  because  he  was  a  tiausferror, 
oflei'ed  as  a  Vv"itness  to  establish  a  riirlit  transferred  by  him, 
is  nut  to  be  decided  upon  tl\e  decisions  ^f  this  com  t  made 
before  the  adoption  of  the  Code.  Tlu3  subji'ct  is  covered 
by  tlie  Code,  and  the  question  must  be  determined  by  ref- 
erence to  secti<jn  2290  of  the  Code,  and  the  consi ruction 
of  it  which  has  been  adopted.  The  precise  objiM-tion 
which  we  are  considering,  was  made  and  oveiTuled  in  the 
case  of  UoJifiisunr.  Tipton,  (;3i,.VJa.  -39-3,)  and  by  that  tieci- 
sion  we  are  wilting  to  aliide. 

[2.]  This  court  is  couimitted  to  the  proposition,  that  the 
distriljutce  is  incompetent  as  a  witness  for  the  admiiiistj-a- 
tor,  on  the  ground  of  inten^st, —  JVdJker v.  W(il':<r.  -ll  Ala. 
4G9  ;    McLcmore  v.  NuchoUs,  at  the  present   term.     Th£ 
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ovitness  in  this  case  was  iiicompetLnit,  unless  his  incompe- 
tency was  removed.  To  restore  the  competency  of  the 
witness,  the  plaintiff  proved,  that  tlie  witness  liad  made^5l 
transfer  to  two  of  his  co-distributees,  of  his  interest  in  the 
slaves  in  controversy,  and  the  hire  of  them.  It  is  well  es- 
tablished, that  a  release  by  the  distributee,  of  his  entire 
-interest  in  the  estate,  woukl  have  removed  tlie  objection. 
Moh'msmi  v.  Tipton,  supra;  Gray  v.  Gray,  22  Ala.  2-"j3  ; 
Jlerndonv.  Givcns,  19  Ala.  313;  Johnson  v.  Cidhreath,  ih. 
34S  ;  ChaJand  v.  Ilneif,  IS  U).  343.  But  we  think  it  is 
equally  clear,  both  upon  principle  and  authority,  that  a 
mere  transfer  of  the  distributee's  interest  in  the  subject- 
matter  of  the  particular  suit  will  not  have  that  ellect. 
Kotv-ithstanding  such  a  transfer,  the  witness  is  interested 
in  tlie  remainder  of  the  estate,  in  swelling  the  fund  for  the 
payment  of  debts,  and  in  avoidimj;  the  imposition  of  costs 
upon  the  administrator,  whereby  the  assets  for  distribution 
will  be  diminished.  The  precise  question  was  decided  by 
'  this  court  in  Ahercromhie  c.  Hall,  ((5  Ala.  057.)  adversely  to 
the  competency  of  the  witness.  See,  also,  2Iuiiryv.2Ia$on^ 
S  Porter,  2fl. 

[3.]  As  the  objection  to  the  competency  of  the  witness 
last  noticed  wrAx  be  remov(>d  upon  a  future  trial,  it  is  ne- 
ccssaiy  for  us  to  notice  anotlu'r  objection.  The  witness  is 
one  of  the  obligors  in  a  bond  given  under  section  Ki'Jl  of 
the  Code,  conditioned  to  pay  the  fees  and  allowances  made 
by  the  probate  ccAirt  on  the  administiation,  "if  the  prop- 
erty of  the  estate  is  insufficient  therefor."  The  liability 
upon  tliis  bond  is  contingent  upon  the  facts,  that  there  are 
fees,  and  that- allowances  are  made  l>y  the  coini,  and  that 
"the  proi)erty  of  the  estate  is  insiifhrient  therefor."  It  is 
not  a  bond  for  the  indemnity  of  the  administrator  against 
the  costs  of  tlie  suit  ;  and  the  question  here  is  not  at  all 
analogous  to  1  hat  which  was  decided  in  Harris  v.  Flant, 
(31  Ala.()3!),)astothe  coinpetmicy  of  oneboundto  indemnify 
the  party  who  oilers  him.  The  proceedings  in  this  case 
are,  as  to  the  obligors  in  the  bond,  res  inicr  alios  acta. 
'We  can  not  perceive  how  the  judgment  could  be  evidence 
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fortlit'in  in  a  suit  upon  the  how],  except  in  the  same  sense 
in  which  it  would  be  evidence  as  to  all  the  world,  to  prove 
the  fact  that  such  a  judgment  was  rendered.  We  decide, 
therefore,  that  the  witness,  under -section  2'j{)2  of  llie  Code, 
was  not  incompetenr,  in  consequence  of  his  biMuji;  an  ob- 
ligor on  tlie  bond  above-named. 
Reversed  and  remanded. 


JMEMPHIS  &  CHARLESTOX  RAILROAD  CO:\IPANY 

vs.  num. 

[actiox  against  kvilroap  company,  to  kix'ovicu  value  or  houses 

KILLKD  liY  LOC'O.MOTIVK.] 

1.  Ohjt'dion  to  inferroffatorij  l^o  tciinr-'is ;  uhcn  made. — When  a- deposition  is 
taken  ■without  tiliii";  interro^atoiit^s,  an  ohjeetion  to  a  ([notion, on  the 
gronnd  that  it  is  leading,  must  be  nnide  at  thi^  examination  of  thi; 
witness,  and  eonies  too  late  Avlien  made  for  the  iirst  time  at  tlie  trial. 

2.  Stutuiortj  UuhUit})  of  railroad  compatijj ;  ijeiitral  charge  on  crUltiicc. — lii 
an  action  aj;ainst  a  raih'oad  company,  to  recover  tlie  value  of  horses 
run  over  and  killed  by  the  defendant's  engines  and  cars,  if  the  evi- 
dence simply  shows  that  the  liorscs  were  run  ovti-  and  killed  by  a 
train  of  cars,  ami  that  the  «:ni;ineer  iu  charge  (if  the  train  laih-d,  at 
the  time  the  accident  occurred,  to  comply  witli  the  rc(}uisitions  of  tlie 
statute  as  to  bloAvinij  the  wldstle,  linirinj;  the  Ix'll,  reveisinj,'  the  en- 
gine, &e.,  (Session  Acts  ].N)7-H,  p.  J.").)  the  court  is  not  anthori;:ed  to 
charge  the  jury,  that,-ii"  they  believe  th.e  evidence,  they  must  lind  for 
the  plaintiff:  such  a  charge  is  an  invasion  of  the  jirovini  e  of  iIk- jury, 
"wiut  alone  could  infer  from  the  evidence  that  the  danuige  was  caused 

'  by  the  engineer's  neglect  of  duty. 

Appeal  .from  the  Circuit  Court  of  Jackson. 
Tried  before  the  lion.  8.  D.  Hale. 

This  action  was  brought  l)y  A.  S.  Bibb,  against  the  ap- 
pellant, a  corporatioii  chaiterod  b}-  an  act  of  the  legislature 
of  this    State,  to  recover   tlie   value  of  two  horses,  which 
were  run  over  and  killed  by  a  train  of  cars  i)elu!iging  to  the 
i  defendant  ;  and  was  commenced  on  the  -3th  of  November, 
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lS-59.  Ko  pleas  appear  in  the  record.  "When  the  cause 
was  called  for  trial,"  as  the  bill  of  exceptions  states,  "  the 
defendant  moved  tlie  court  to  suppress  the  second  inter- 
rog■ator3^  with  the  answer  thereto,  contained  in  the  depo- 
sition of  the  witness  Rigney,  because  said  interroiratory  is 
leading."  The  deposition, of  this  witness  was  taken  with- 
out filing  interrogatoiies  ;  but  the  commissioner  by  whom 
it  was  taken  wrote  down  the  questions  wliich  were  asked, 
with  the  answers  tliereto.  The  court  overruled  the  mo- 
tion, and  the  defendant  4'xcepted. 

The  witness  Rigney  testified,  that  he  was  a  passenger  on 
the  train  of  cars  by  wliich  the  plaintift''s  hoi-ses  were  killed  ; 
that  his  attention  was  attra-cted  by  the  continuous  blowing 
of  th^^  whistle,  and,  on  looking  out  of  the  window,  he  saw 
the  horses  on  the  railroad  track,  running  at  full  speed,  and 
apparently  much  frightened;  that  the  cars  were  moving 
with  their  usual  velocity,  v>"ere  not  more  than  iiltv  vards 
behind  the  horses,  and  wei-e  gaining  on  them  ;  that  the 
horses,  when  he  first  saw  them,  were  about  one  hundred 
and  filty  yards  aistant  fiom  the  railroad  bridge  across  Paint 
Rock  River,  and  were  running  towaidsthe  bridge;  thai; 
they  were  overtaken  ])y  the  cars  just  l>efore  reaching  the 
bridge,  were  run  over,  and  killed  ;  and  that  the  speed  of  the 
cars  was  not  checked  until  they  were  very  near  the  l)ridge, 
and  not  in  time  to  save  the  hoi'ses.  It  was  j)roved  l.)y  the 
plaintiff,  that  the  railroad  track  was  ci-ossed  by  the  public 
road  leading  from  Iluntsville  to  Pjellefonte,  at  a  point 
which  was  variously  estimated  by  the  witnesses  at  from 
four  to  six  hundred  yaids  from  tlie  bridge  ;  that  the 
track,  at  the  crossing,  was  on  an  embankment  about  eight 
fe(,'t  liiui;,  which  graduailv  increased  to  about  twenrv-fivc 
fci.'t  at  till'  bridge,  and  was  an  up-grade  ;  and  that  the  en- 
G:ine(M-,  who  had  cliaru'c  of  tlu?  trainat  the  timeot  the  acci- 
dent,  did  not  blow  the  widstle,  nor  ring  tlie  bell,  before 
reaching  the  crossing.  The  value  of  the  hoives  was  also 
proved.  The  above  being  the  substance  of  all  tlu;  evi- 
dence introdu(;«'d  by  the  [)laiutiff,  ami  the  defendant  intro- 
ducing no  evidence  at  all,  the  court  charged  the  jury,  "  thats 
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if  tlicy  believed  the  evidence,  they  must  liiid  tor  the  phnii- 
trfF;"  to  whicli  charge  the  defendinit  excepted. 

Th(;  charg(!  to  the  jury,  and  tlie  luliiit:  of  the  court  on 
tlie  evidence,  as  above  stated,  are  now  assigned  as  error. 

Wai.keu  &  BiuCKELL,  for  app<'lJant. 
RoHixsox  &  JoxES,  conira. 

STOXE,  J. — The  objecticn  to  the  form  of  the  interroga- 
tory, if  there  be  anytliing  in  it,  came  too  late.  It  should 
have  been  made  at  the  examination  of  the  witness;  for,  to 
hold  othf'rwise,  would  license  parties  to  experiment,  and 
greatly  iiinder  the  ascertainment  of  truth. — A'y/r  '-.  llosticl'., 
10  Ahi.  -5S.9  ;  Sayre  v.  Duncood,  -io  Ahi.  -J-'jI  ;  Torcnsc. 
Alford,  -2  Ala.  37S  ;  -'3  Bin.  130;   10  >^.  ct  R.  (;:]. 

[ii.]  The  act  "  to  define  and  regulate  the  liability  of  rail- 
road com[)anies,"  approved  Fidjruuiy  Oth,  l>o'2,  which  was 
construed  in  XashcUle  d'  Chnttaiioofja.  Jlai/mail  Co.  r.  Pea- 
cod:,  (:^o  Ala.  230.)  was  materially  modilled,  and  some  of 
its  [)rovisions  re])ealed,  by  the  later  statute,  of  the  same 
title,  apju-oved  February  Gth,  lb-5S. — See  Session  Acts  of 
lS-51-2,  p.  4-3  ;  and  of  1S-57-S,  p.  1").  The  later  statute 
was  of  force  when  the  plaintiff  in  the  pivsent  suit  sus- 
tained the  injury  of  which  he  comjuains. 

The  act  ot  l^-5^,  after  declai-ing  tlii-t  it  is  "the  duty  of 
the  engiufi'i',  or  other  person  having  cont!\>l  of  the  rumiinir 
of  a  locomotive  on  any  railroad  in  this  Suite,  to  bh)w  the 
whistle,  or  ring  the  bell,"  and  to  apjily  the  l)i-ak(  s,  and  re- 
verse the  engine  in  certain  case's,  cmploA's  the  foUowing 
language  :  "  That  all  railroad  com[>anies,  in  whose  em{)loy- 
nient  said  engineers  are  at  the  ti;ne  of  any  accident  occa- 
sioned by  failure  to  comply  with  tht.'  provisions  of  the  first 
section  of  this  act,  shall  be  liable  for  all  damatre  done  to  per- 
sons, stock,  or  other  property,  on  account  of  said  failure  to 
comply  \\ith  the  recpiircme-nts  of  this  act,  or  on  account  of 
any  negligence  whatever  on  the  part  of  t!ie  railroad  com- 
pany or  its  agents,  and  in  no  other  case." 

The  testimony  in  this  case  tends  to  show,  that  the  en- 
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gineer  failed  to  comply  with  the  provisions  of  the  first  sec- 
tion of  the  act  of  18-58  ;  and  to  this  extent,  there  does  not 
seem  to  have  been  any  conflict  in  the  testimony.  But  there 
was  no  witness  who  testified,  or  probably  could  testify, 
that  the  accident  complained  of  was  occasioned  by  the  en- 
gineer's omission  of  duty.  Before  it- could  be  affirmed  that 
Mr.  Bibb  had  lost  his  horses  0)i  account  of  the  engineers 
failure  to  comply  with  the  duties  enjoined  on  him  by  the 
statute,  it  was  necessary  that  some  other  fiict  should  be  in- 
ferred from  those  of  which  proof  was  made.  It  is  the 
province  of  the  jury  to-  draw  inferences  of  fact;  but  the 
court  can  draw  no  such  conclusions,  except  the  case  be 
within  the  OT>eration  of  some  legal  presumption. — See  Br. 
Bank  v.  Crocheron,  5  Ala.  2-50 ;  W(&d  v.  StaU,  at  the  last 
tei-m  ;  Bliss  v.  Anderson,  '^l  Ala.  Rep.  612.  The  charge 
given  on  the  effect  of  the  evidence,  if  believed,  invaded  the 
province  of  the  jury. 

This  case  is  not  affected  by  tlie  act  of  the  late  extra  ses- 
sion of  the  legislature. — Pamphlet  Acts,  37. 

Reversed  and  remanded. 

E,  W.  Walker,  J.,  not  sitting. 


KCNT'S  EXECUTOR  vs.  PIALL. 

fAClIOX  OX  PROMISSOIJY  XOTi:,  BY  ASSIGNEE  AGALN'ST  MAKElt.  J 

1,  Conjikt  of  laws  as  tr>  rate  of  interest. — \  promissory  note,  made  in  thia 
State,  l)iit  payable  in  New  Orleans,  bears  interest  according  to  the 
laws  of  Louisiana,   unless  a   ditierent  rate  is  specified  in  the   note. 

'''*:- Ah crati:)n  of  ttrittcn,  bi/  subHcquent  verbal  contract;  variance. — 'Ili>) 
maker  and  Iioldcr  of  a  promissory  note  may,  by  subsequent  verbal 
af^reement,  founded  on  snllicient  consideration,  clianfje  the  rate  of 
interest  wliicli  it  bears;  yet  tlie  holder  cannot,  m.  a  suit  on  the  note 
itself,  recover  on  such  modiiied  contract. 

AiTEAL  from  the  Circuit  Court  of  ^lobile.  . 
Tl-ied  before  the  Hon.  C>  W.  Rapiek.  . 
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This  action  wu.s  brought  by  the  executrix  of  Thomas  F. 
Hunt,  (leceasctl,  against  John  Hall,  Joseph  Hall,  und  ( ierald 
B.  Hall  :  was  founded  on  the  detindants'  pioniissorv  note 
for  $2,000,  dated  Mobile,  starch  llth.  1  >-30,  paviible  to 
John  Hunt,  or  order,  in  the  city  of  New  Orleans,  with 
interest  fi'om  date,  and  assigned  by  the  personal  iv[)res(Mita- 
tive  of  said  John  Hunt  to  the  plaintiif'js  testator  ;  and  was 
commenced  on  the  2:Jd  ]\Iarcli,  lS-39.  The  defendants 
pleaded  the  general  issue,  an<l  [jaymen.t.  On  t!ie  trial,  as 
the  judgment  entry  shows,  the  plaintilf  read  in  evidence 
the  note  which  was  tlie  fouixlation  of  the  suit,  witii  the 
several  cr<?dits  endorsed,  and  the  deposition  of  one  Walker. 
The  credits  endorsed  on  the  note  were  the  following:  "New 
Orleans,  March  G,  lS-51,  $100,  interest  on  this  not!'  to  the 
11th  inst."  ;  "New  Orleans,  March  U),  lSo2,  S 1 00,  tbr  one 
year's  interest  on  this  note";  "on  account  of  principal  and 
interest  of  this  note,  $1,500,  Da.'C.  S,  1S-5S"  ;  "on  account 
of  principal  and  interest,  $1,027  50,  April  15,  1--5!)." 
The  last  endorsement  was  signed  by  the  plaintiff 's  attoi'ney  ^ 
the  others,  as  Walker  testified,  were  in  the  handwriting  cf 
the  personal  representative  of  John  Hunt.  AValker  testi- 
fied, also,  to  facts  tending  to  shov/  that,  l)y  the  terms  of  the 
contract  between  the  payee  and  makers,  the  note  was  to 
bear  eight  per  cent*  interest;  and  that,  by  subse(|uent 
agreement  between  himself,  as  the  collecting  attoiney  of 
the  plaintiff,  and  one  of  the  d<;fendants,  the  latter  expressly 
promised  to  pay  eight  per  cent,  interest,  in  consiileration 
of  his  forbearance  to  sue  until  a  specified  day,  which  had 
na^sed  before  the  con.imencemeut  of  the  suit.  It  was 
admitted,  that  th«  legal  rate  of  interest  in  Louisiana  was 
five  per  cent.  This  being  all  tlie  evidence  intro^luced  by 
the  plaintiff,  the  deh-ndants  demurred  to  it;  and  the  court 
thereupon  rendered  judgment  for  the  plaintiff,  for  one  cent 
damages,  besides  costs  ;  holding,  that  the  d<;fendanfs  were 
inUcbted  to  the  plaintiff  at  the  connnencement  of  the  suit, 
but  had  paid  tlie  (sum  due.  The  plaintiff  appeals  from  this 
judgment,  and.  here  assigns  the  same. as  erroi*.  . 
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AY.  C.  Eastox,  for  appellant. — The  judgment  of  the 
court  below  is  founded  on  the  erroneous  assumption,  that 
the  note  carried  only  ffve  per  cent,  interest,  and  was  tliere- 
fore  fully  paid  by  the  credits  endorsed  on  it.  It  has  been 
decided  in  Louisiana,  that  if  the  rate  of  interest  specified 
in  a  contract  be  according  to  the  law  of  the  place  where 
the  contiact  was  made,  although  that  rate  may  be  greater 
than  is  allowed  by  the  law  of  the  place  where  payment  is 
to  be  made,  the  courts  of  the  latter  place  \^  ill  enforce'the 
payment  of  the  specified  rate,  as  a  part  of  the  substance  of 
the  c<jntract. —  Dessau  v.  Humphreys,  20  La.  1 1 .  Tiie  same 
doctrine  prevails  in  New  York  and  Yermont ;  is  said  by 
Chancellor  Kent  to  have  much  to  recommend  it,  for  reason- 
ableness, cun^-enience,  and  certainty  ;  is  fully  sustained  by 
Judge  Parsons,  and  is  cited  with  approbation  by  this  court, 
in  Hcnirkl:  v.  Andrews,  9  Porter,  30. — See  Cliapni.an  v. 
Ecjlinson,  6  Paige,  G27 ;  Feci  v.  Mayo,  14  Yermont,  33  ; 
2  Kent's  Com.  4G0,  note;  Parsons  on  Contracts,  90,  note. 
The  rate  of  interest  not  being  expressed  on  the  hcc  of  tlie 
note,  Walker's  testimony  \Vas  admissible  to  prove  it. —  West 
V.  Kelly,  19  Ala.  3-33  ;  llanrkh  c.  Andrews,  9  Porter,' 35; 
31  Ala.  721  ;  1  Greenl.  Ev.  ^4  2SG,  2SS. 

CiiAMBEKLAiN  &  Hall,  con'tra. — The  note  being  pay^^ 
ble  in  New  Orleans,  the  rate  of  interest  is  to  be  determined 
by  the  law  of  Louisiana. — DieJcirison  v.  Brar/cJi  IJanI:, 
12  Ala.  54  ;  Story  on  Conflict  of  Laws,  (4th  ed.)  ^^  291. 

R.  AY.  AYALKEP.,  J.— The  note  was  made  payable  in 
Louisiana,  and,  being  silent  in  respect  to  the  rate  of  inter- 
est, must  bear  interest  according  to  the  law  of  that  State. 
Dknlnsun  r.  IJranr'h  JJank,  12  Ala.  54  ;  Story  on  (."onilict 
of  Lav.s,  f>  291;  Smjield  v.  Day,  20  Johns.  102;  Pcch 
V.  Maya,  ]4  Yermoiit,  33.  It  was  an  admitted  fact  in  the 
case,  tli.'ii  tlie  legal  rate  of  interest  in  Louisiana  is  live  per 
cent.  It  is  c'l  .ir,  therefore,  that  if  we  look  alone  to  the 
note  itself,  in  connection  with  ihe  admitted  law  of  Lor.- 
isiana,  which  is  silently  incorporated   into  it   as  one  of  its 
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terms,  tlie  defendant  was  only  bound  to  pay  interest  at  the 
rate  of  five  per  cent. ;  and  on  that  hypothesis,  the  pay- 
ments proved  satisfied  tlie  note. 

[2.]  It  is  true,  however,  tliat  although  the  legal  effect  of 
the  note' was  a  promise  to  pay  only  five  per  cent,  interest; 
still  it  was  in  the  power  of  the  parties  to  modify  the  writ- 
ten contract,  in  this  respect,  by  a  subsequent  verbal  agree- 
ment, founded  on  sufficient  consideration. — SniitJi  v.  Garth, 
32  Ala.  373  ;  Stoiulcnmeier  v.  fVilliamson,  29  Ala.  569. 
And  under  a  complaint  counting  on  the  original  contract 
as  modified  by  the  subsequent  parol  agreement,  the  plain- 
tiff would  be  entitled  to  recover  the  rate  of  interest  stipu- 
lated by  such  agreement.  But,  in  a  suit  ujx>n  the  note 
itself,  it  is  not  allowable  to  prove  a  subsequent  change  of 
its  terais,  and  recover  upon  the  contract  as  thus  modified. 
(That  would  be,  to  allege  one  contract,  and  recover  upon 
another  ;  which  the  law  will  not  tolerate. — See  Taylor 
v.'Pope,  3  Ala.  190. 

While,  therefore,  it  may  be  admitted,  that  there  was 
evidence  tending  to  show  a  subsequent  parol  agreement, 
whereby  the  defendant  bound  himself  to  pay  interest  at 
the  rate  of  eight  per  cent. ;  yet,  as  the  only  count  in  the 
complaint  was  upon  the  note  itself,  such  proof  could  be  of 
no  avail  to  the  plaintiff.  Nor  would  it  help  the  plaintiff, 
to  show  that  the  defendant  had,  at  different  times,  paid  in- 
terest on  the  note  at  the  rate  of  eight  per  cent.  That  fact, 
if  establislied,  could  not,  of  itself,  operate  to  change  the 
legal  eftect  of  the  note  ;  and  even  if  it  did,  it  would  not 
avail  the  plaintiff  in  this  suit,  who  cxm  only  recover  upon 
the  contract  alleged,  according  to  which,  as  we  have  seen, 
the  rate  of  interest  to  be  paid  was  five, per  cent. 

Judcrment  affimied. 

a 
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STRONG  vs.  CATLIN'S  ADM'R. 

[action  on  account  for  work  ANDiLABOR  DONE.] 

1.  What  is  rcvimhU. — Motions  for  a  coutiiiuauce,  and  for  a  new  trial, 

are' addressed  to  the  sound  discretion  of  tlie  presiding  judge,  and  his 

decision  is  not  revisable  on  error;  and  where  such  motions  are  predi- 

,cated  on  the  fact,  that  the  presiding  judge  has  ne-^er  seen  an  opinion 

'  pronounced  in  the  case  by  the  supreme  court,  tlie  principle  is  still  the 
fianie. 

9..  Melevanmj  of  evidence  to  prove  contraci,. — xV  letter,  -^vritten  hy  defendant 
toplaintiff  and  another,  requesting  them  to  publish  in  their  newspa- 
per an  advertisement  of  an  incorporated  school,  of  which  the  defend- 
ant was  one  of  the  trustees,,  does  not  authorize  the  publication  of  the 
advertisement  by  the  plaintiff  alone  in  his  paper,  and  does  not  prove 
an  assent  l)y  the  defendant  to  such  publication:  yet,  it  being  shown 
that  the  defendant,  when  payment  was  demanded  of  him,  made  no 
objection  to  the  puljlication,  but  only  insisted  that  the  account  should 
have  been  chargetl  against  the  school,  and  not  against  himself  indi" 
vidually,  the  letter  is  admissible  evidence,  as  tending  to  show  his 
agency  in  procuring  the  publication  in  his  own  name. 

Appeal  from  the  Circuit  Court  of  Dallas, 
Tried  before  the  Hon.  Pokter  King. 

This  case  v/as  before  this  court  at  its  January  term, 
ISGO,  when  the  judgment  of  the  circuit  court  was  re- 
versed, and  the  cause  was  remanded. — See  35  Aha.  G07. 
The  action  was  brought  by  John  D.  Catlin,  (and  afterwards 
revived  in  the  name  of  his  administrator,)  against  John  M. 
Strong,  "to  recover  $7-3,  due  by  account  on  the  lOtli  Jan- 
uary, 18-5:2,  for  work  and  labor  done,  and  materinls  fur- 
nished by  pluintiil  to  defendant,  at  the  defendant's  re- 
([uest";  and  w^as  cofnmenced  on  the  24th  jMarch,  1857. 
Tlie  (h^fendaiit  vjleadetl,  "in  short  by  consent, "  the  general 
issue,  want  of  consit^M-ation,  faihn-e  of  consideration,  the 
statute  of  linu  aijions  of  three  years,  and  fraud  in  tlie  per- 
formance of  tlv^  'vork.  AVIk'E  tlie  cause  was  called  for 
trial,  as  the  bill  of  exceptions  shows,  the  defendant  asked 
a  contiiiu.'ince,  on  the  ground  that  the  opinion  of  the  su- 
preme court,  reversing  the  former  judgment,  (which,  i^; 
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was  admitted,  was  not  reported,  and  had  never  been  seen 
by  the  presiding  Judge,)  bad  been  lost  or  mislaid,  and  none 
of  the  counsel  redoUected  the  ground  of  reversal.  The 
court  refused  to  continue  the  cause  until  a  copy  of  said 
opinion  could  be  procured,  and  ruled  tlie  defendant  to  trial ; 
to  which  the  defendant  excepted. 

*'  The  plaintiff  offered  one  Olover  as  a  witi.ess,  who  tes- 
tified, that  he,  as  the  collecting  agent  of  plaintifl  's  intes- 
tate, in  the  spring  or  fall  of  185:3,  presented  to  the  defend- 
ant an  account  for  between  fifty  and  seventy-five  dollars, 
in  fa'.or  of  said  intestate,  for  printing  an  advertisement  of 
a  school  in  Selma,  called  the  ^Central  Masonic  Institute^' 
of  which  the  defendant  was  a  ti'ustee  ;  that  the  defendant 
would  not  pay  it,  and  said  it  sliould  have  been  made  out 
againt  the  school,  and  not  against  him  ;  that  witness  re- 
ported this  conversation  to  said  intestate,  who  told  him  to 
tell  defendant  that  he  had  received  a  letter  fi'om  him  to 
that  cflect ;  that  he  afterwards  saw  the  defendant  again, 
and  told  him  what  the  intestate  had  said  ;  and  that  the  de- 
fendant thereupon  replied,  'It  he  has  a  letter  from  me  to 
that  efiect,  I  will  pay  it.'  The  plaintiff  then  offered  in 
evidence  a  letter  from  the  defendant,  dated  at  Selma,  Septo 
25,  1S51,  and  addressed  to  Messrs.  Armstrong  &  Catlin,  in 
the  following  words  : 

*'  'Gentlemen  :  In  compliance  with  n^y  promise,  I  enclose 
you  an  advertisement,  which  I  wish  you  to  give  a  conspic- 
uous place  in  your  paper,  for  three  months :  asking  tin;  fa- 
vor of  you  to  call  the  attention  of  tlie  public  to  it  by  r, 
short  and  appropriate  editorial. 

Your  obedient  servant, 

Jxo,  M.  Strong. 
-'  'P,  S.  As  ours  is  a  charitable  institution,  I  hope  your 
:h{irge  will  be  as  moderate  as  possible." 

"The  defendant  objected  to  the  introduction  of  sair. 
'ctter  as  evidence  ;  the  court  overruled  his  objection,  anc 
admitted  it,  and  the  defendant  excepted.  This  was  all  t'^c 
Bvidence  in  the  case.'* 
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The  juiy  having  returaed  a  verdict  for  the  plaintiff,  the 
defendant  moved  for  a  new  trial ;  but  tl^»  court  refused  his 
motion. 

The  rulings  of  the  court  on  the  application  for  a  con- 
tinuance, on  the  evidence,  and  on  the  motion  for  a  new 
.trial,  are  now  assigned  as  error. 

Geo.  W.  Gatle,  for  the  appellant. 
TjiYRD  &  Morgan,  contra. 

STOKE,  J. — It  has  been  unifonnly  held  in  tliis  court, 
that  the  rulings  of  the  primary  courts,  in  granting 
or  refusing  applications  for  continuance,  and  for  new  trials, 
are  not  revisable.  Such  applications  are  addressed  to  the 
sound  discretion  of  the  presiding  judge  ;  and  the  question 
is  not  varied,  if  the  case  has  previously  been  decided  by 
this  court,  and  the  opinion  pronounced  here  has  not  been 
seen  by  the  judge  presiding  in  the  court  below. — Shep. 
Digest,  698,  <^  9  ;  Spence  v.  TiiggJe,  10  Ala.  538  ;  Fldeming 
V.  The  State,  Minor,  43 ;  Starr  v.  The  State,  25  Ala.  49. 

[2.]  The  only  other  question  presented  by  this  record, 
relates  to  the  admissibility  in  evidence  of  the  defendant's 
letter  to  Catlin  &  Armstrong.  "When  this  case  was  before 
in  this  court,  (35  Ala.  607,)  we  decided,  that  the  two  facts, 
tliat  Cathn  &  Armstrong  received  the  defendant's  said  let- 
ter, and  that  the  plaintiff's  intestate  ^performed  the  services, 
did  not,  withaut  more,  entitle  the  plaintiff  to  recover.  We 
added  :  "  Whether  there  may  not  be  some  other  ground 
from  which  the  defendant's  assent  to  the  terms  complied 
with  by  the  plaintiff  may  be  implied,  will  be  a  subject  of 
inquiry  on  a  future  trial.  It  may  be,  that  the  defendant 
will  be  bound,  if  he  knew  that  the  phiintiir  was  publishing 
the  advertisement  in  his  paper,  while  the  publication  was 
in  progress,  and  failed  to  dissent  fiom  it." 

It  is  certainly  the  law,  that  if  A  request  B  to  perform 
certain  services  for  him,  and  C  perform  the  services,  with 
the  knowledge  and  approbation  of  A,  an  implied  promise 
arises  from  A  to  pay  C  what  those  services  are  worth  j  and 
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in  proving  sucli  a  contract,  A'^s  request  to  B  would  be  coni- 
petent  evidence,  to  prove  that  A  desired  the  services 
should  be  performed.  Knowledge  that  one  was  perfonn- 
ing  services  which  another  had  "been  requested  or  employed 
to  perform,  without  dissent  from  the  promissor,  is  a  legiti- 
mate circumstance  to  be  laid  before  the  jury  on  the  ques- 
tion of  ratification,  or  assent. 

In  the  present  case,  a  letter  w'as  addressed  to  Messrs^ 
Gatlin  &  Armstrong,  requesting  them  to  publish  an  in- 
closed advertisement  in  a  conspicuous  place  in  their  news- 
paper, and  to  direct  attention  to  it  m  an  editorial.  Tlie 
plaintiff  produces  that  letter  on  the  trial.  When  Mr. 
Strong  was  asked  for  the  money  on  an  account  for  those 
services  made  out  against  him,  and  in  favor  of  the  plaintiff, 
he  raised  no  objection  on  the  ground  that  the  publication 
bad  been  made  by  Catlin-,  instead  of  Catlin  &  Armstrong. 
His  objection  was,  that  the  account  should  have  been 
charged  against  the  institute,  and  not  against  himself. 
Urging  a  specific  objection,  his  silence  on  all  others  was, 
at  least,  a  circumstance  tending  to  show  that  he  waived  all 
others.— 3  Phil.  Ev.,  (4th  Am.  ed.)  44-3-0  ;  2  Greenl.  Ev., 
-^601  ;  Fireman's  Ins.  Co.  v.   CrandaU,  33  Ala.  9. 

Coming  to  the  conclusion  that  the  reply  of  Mr.  Strong 
to  Mr.  Glover  tended  to  show  that  he  raised  no  question 
on  the  matter  of  the  person  by  whom  the  publication  had 
been  made — that  he  only  contended  that  the  charge^  should 
be  against  the  institute — ^the  letter  was  ctMtainly  competent 
evidence,  as  conducing  to  prove  that  Mr.  Strong  had  been 
instrnmental  in  having  the  publication' made,  and  that  his 
request  was  in  his  ov^'ii  name,  charging  not  the  institute, 
but  himself,  for  the  payment  of  the  bill.  The  testimony 
was  admissible.  Whether  sufficient  or  not,  is  a  question 
not  presented  for  our  determination.— //r/>Y//»  v.  Turner, 
9  Ala.  110  ;  Addison  on  Contr.  .J3-4--3  ;  Hirfffins  v.  Hop- 
kins, 3  Exch.  Rep.  1(53  ;  Dotz  v.  Wilson,  14  Johns.  378; 
Shep.  Dig.  GIG,  §  473, 

Affirmed.. 
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EVANS  vs.  SIMS. 

[appeal  case  from  justice's  court.] 

1.  Set-off  of  jyartncTHliip  demand  against  individual  dcht. — A  tlemautl  due 
from  the  plaintilF,  to  a  partuership  of  "wliit-li  the  defendant  is  a  mem- 
ber, is  not  available  as  a  set-off  against  a  debt  due  from  the  defendant 
individually  to  the  plaintiff;  there  beino-  no  averment  or  jiroof  that 
such  demand  is  the  defendant's  individual  x>ioperty,  or  that  his  part- 
ners assented  to  his  use  of  it  as  a  set-off. 

Appeal  from  the  Circuit  Court  of.  Jackson. 
The  record  does  not  shov/  the  name  of   the   presiding 
judge. 

This  action  was  brought  by  ]\Iattliev7  Sims,  against  L, 
B.  Evans,  and  was  commenced  in  a  justice's  court.  After 
the  removal  of  the  case  to  the  circuit  court,  the  phiintijQT 
there  filed  a  complaint,  in  which  he  claimed  fort^-nine 
dollars,  alleged  to  be  due  to  him  from  the  defendant,  on  an 
account,  and  for  money  paid,  and  money  liad  and  received. 
The  defendant's  pleas,  as  copied  in  tlie  record,  were — "1st, 
noti  assumpsit ;  2d,  payment ;  3d,  set-ofl',  consisting  of  an 
account  for  work  and  labor  done,  and  materials  furnished 
plaintiff^  at  his  instance  and  request,  by  defendant  and  one 
Ledhetter,  while  working  as  partners  in  the  smith-trade, — 
which  account  is  his  projierty."  The  judgment-entry 
recites,  that  "the  plaintiff  demurred  to  the  defendanV.s  plea 
of  set-off,  because  it  disclosed  the  fact  that  it  ^'a**  -%  .part- 
nership demand  ;  which  demurrer  being  sust;iired  by  the 
court,  the  plea  was  then  amended,  by  averring  individual 
property  in  the  defendant  ;  and  thereupon  came  a  jury," 
&c.  The  sustaining  of  the  demurrer  to  this  plea  is  now 
assigned  as  error. 

S.  I).  J.  j\I()OKE,  for.  appellant. 
KoHiNSuN  &  Jones,  contra. 

R.  W.  WALKER,  J.^We  understand  from  the  mi.-aite- 
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en-try  that  the  words,  *<>v?hicli  account  is  liis  property," 
wliich  form  the  conclusion  of  the  3d  plea  as  set  out  in  the 
transcript,  were  added  to  the  plea  by  way  of  amendment, 
after  the  demurrer  had  been  sustained.  The  sufficiency  of 
the  plea  before  this  amendment  was  made,  is  the  only 
question  presented  by  the  record ;  and  the  ruling  of  the 
circuit  court  on  this  question  is  sustained  by  the  decisionB 
of  this  court,  declaring  the  law  to  be,  that  a  defendant, 
when  sued  for  his  individual  debt,  caimot  set  ofi'  a  debt 
due  to  a  partnership  of  which  he  is  a  member. — Taijlor  v. 
Bass,  5  Ala.  ]10;  Jones  v.  Jones,  12  Ala.  21o;  Nail  Sf 
JBrooJiS  V.  31clnt>jre,  31  Ala.  534.  The  question  would 
have  been  very  different,  if  there  had  been  an  averment, 
showing  the  consent  of  the  other  parties  to  the  defendant's 
use  of  the  demand  due  the  firm,  as  a  set-off  in  this  suit. 
Judijment  affirmed. 


HAMBLIN  ^-5.  McLENDON  &  ROBINSON. 

[appeal  case  from  JVSTICE'i?  COURT — ACTH^X  OK  OPEN'  ACCOUNT.] 

1.  Esam'uHiiion  of  pariics  as  u-ituesscii.— In  an  ap]tcal  case  iVom  a  justice's 
court,  if  the  sum  in  controversy  is  between  s-2U  andsoit,  tlie  examina- 
tion of  tlie  parties  as  witnesses  is  governed  by  section  Ull'J  of  tlie 
Code  ;  but,  if  the  sum  in  controversy,  with  the  interest  thereon  ao- 
cruiii;^-  pending  an  appeal  to  tlie  supr<  nie  court,  exceeds  s.Mi,  the  ei- 
amhuitiou  of  the  parties  ou  the  second  trial  must  be  governed  by  seo- 
tion  2313  of  the  Code. 

Appeal  from  the  Circuit  Court  of  Chambers. 
Tried  before  the  Hon.  Robert  Dolgiiekty. 

This  action  was  commenced  in  a  justice's  court,  on  the 
26th  February,  1S55,  and  was  removed  by  the  defendant 
into  the  circuit  court,  where,  at  the  fall  term,  l^o7,  the 
plaintiffs  filed  a  complauit,  claiming  the   following  suoig, 
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alleged  to  be  due  by  open  account  for  goods  sold  and  de- 
livered, to-wit:  S13  05,  due  on  the  25th  December,  1S51  ; 
$18  62,  due  on  the  25th  December,  1S52  ;  and  S13  38, 
due  on  the  25th  December,  1853  ;  together  with  interest 
on  these  several  sums  from  the  time  when  they  respectively 
fell  due.  Aitriai  was  had  in  the  circuit  court,  at  the  March 
term,  1858,  which  resulted  in  a  verdict  and  judgment  for 
the  defendant;  but  the  judgment  was  reversed  by  this 
court,  at  its  January  term^  1859,  and  the  cause  remanded. 
See  the  report  of  the  case  in  34  Ala.  86.  On  a  second  trial 
in  ,the  circuit  court,-  at  its  Mai:ch  tenn,  1860,  as  the  bill  of 
exceptions  in  the  present  record  shows,  the  following  pro- 
ceedings were  had : 

"The  plaintiffs  offered  to  prx)ve,  by  their  own  oaths,  the 
sale,  and  delivery  of  the  goods  mentioned- and  set  forth  ia 
the  accounts  attached,  to  the  defendant ;  that  the  same,  as 
made  out  and  stated,  as  to  amounts  and  dates,  are  correct; 
and  that  the  goods  were  sold  by  them  to  the  defendant,  for 
the  amounts  and  prices  respectively  set  fWth,  at  the  tim^s 
mentioned  in  said  accounts  ;  which  statement  had  beer- 
committed  to  writing,  and  sworn  to  by  one  of  the  plaintiffs 
in  open  court.  The  defendant  declined  to  swear  that  this 
statement  was  untrue  ;  whereupon,  the  plaintiff"  McLendon 
offered  himself  as  awitness,  and  the  court  permitted  'am 
to  testify,  against  the  defendant's  objection ;  and  the  de- 
fendant excepted.  Said  plaintiff  then  testified  to  the  facts 
proposed,  and,  in  addition  thereto,  that  the  account  was 
due  and  unpaid,  and  that  the  credits  thereon  are  light  as  to 
amounts  and  dates ;  said  credits  being  S39  65,  dated  ]\rarch 
10th,  1855.  The  defendant  objected  to  the  plaintift^'s  tes- 
tifying to  each  and  every  fact  out  of  what  he  pro})Osed  in 
writing  to  prove,  but  did  not  propose  to  sw^^ar  that  any  of 
said  facts  was  untrue  in  any  respect  ;  and  excepted  tc  the 
overruling  of  his  several  objections. 

"  The  plaintiffs  having  here  closed,  the  defendant  then 
proposed  in  writing  to  prove,  by  his  own  oath,  the  follow- 
ing facts,  to-WMt:  the  payment  of  the  entire  accounts  ;  that 
\ui   sent   $50   to   plaintiffs,   by   one  Emory,  to  pay  sai^ 
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accounts,  and  that  it  is  not  credited  on  said  accounts. 
Thereupon,  the  plaintiffs  swore  in  writini^,  in  open  courts 
that  the  evidence  proposed  to  be  given  by  the  defendant 
was  untrue  ;  that  said  defendant  never  did  make  payment 
of  the  entire  account  sued  on  ;  that  the  plaintiff  McLendon 
did  receive  $-50  from  the  defendant,  by  said  Kmorv,  and 
gave  him  credit  therefor  oa  his  mercantile  account  with 
said  McLendon  individually  ;  and  they  most  positively  de- 
nied that  any  such  payment  was  made  on  their  accounts 
here  sued  on.  and  denied  the  truth  of  tlie  testimoiiv  so  pro- 
posed to  be  given  by  the  defendaat.  TJie  coiut  thereupon 
refused  to  allow  the  defendant  to  testify  to  tiie  facts  above 
proposed  to  be  proved  by  him,  and  the  defendant  excepted. 
The  defendant  then  introduced  one  Deloach  as  a  witness, 
who  testilied,  that  he  was  present  at  an  interview,  in  1S55, 
between  the  defendant  and  the  plaintiff  Robinson,  when  they 
were  settling  ;  that  the  defendant  then  paid  said  Ivobin- 
8on  $10,  and  remarked  that  there  w;is  some  small  amount 
(ten  or  fifteen  cents)  coming  to  him  in  change,  and  tluit  said 
RobinsoJi  did  not  deny  this.  The  defend;int  introduced  a 
note  signed  by  himself,  and  payable  to  plaintiffs,  of  later  date 
than  the  maturity  of  the  accounts  sued  on.  The  accoimts 
proved  were,  $4-2  -50,  due  on  the  l^-lth  December,  lS-51, 
credited  March,  JS55,  with  $39  65;  $JS  &2,  due  on  the 
25th  December,  lSo2,  and  $13  30,  due  on  the  20th  Deceu»- 
ber,  1S53.  The  plaintiff  McLendon  then  testified  on  oath, 
against  the  defendant's  objection,  that  the  note  above  men- 
tioned was  given  for  the  transfer  of  a  land-warrant,  and  on 
no  otlier  consideration.  The  defendant  obje(;te(l  to  the 
plaintiff's  being  allowed  to  testify  to  the  facts  above  stated, 
but  did  not  ofler  to  swear  that  said  facts  were  untrue  ;  and 
his  objections  being  overruled,  he  excepted." 

The  several   rulings  of  the    court   to    which,   as  above 
stated,  exceptions  were  reserved,  are  now  assigned  as  error. 


C.  D»  Hudson,  for  appellant. 
Bkock  &  Bai{NES,  contra.. 
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STOXE,  J. — When  this  case  was  before  us  at  a  former 
term,  (34  Ala.  86,)  it  appeared  from  the  bill  of  exceptions, 
that  the  competency  of  the  parties  as  witnesses  was  deter- 
minable by  section  2779  of  the  Code.     We  then  laid  down 
a  rule  to  be  observed  in  appeal  cases,   when  the  amount 
in  controversy  is  over  twenty,  and  not  exceeding  fifty  dol^ 
laxs.     The  circuit  coui-t  followed  that  rule  on  the  second 
trial ;  and  from  its  various  nilings  this  a}»peal  is  prosecuted. 
The  amount  sued  for  did  not  originally  exceed  fifty  dollars  ; 
but  when  the  last  trial  took  place,  ]March  tei'm,    iSGO,  in- 
terest had  swelled  the  amount  to  about  sixty  dollars.     Un- 
der these   circumstances,  this  case  was  taken  out  of  the 
operation  of  the  rule  laid  <lown  in  34  Ala.  Eep.  S6,  and  it 
is  now  controlled  by  the  principles  declared  in  Jordan  v. 
Owen,  27  Ala.   153.     This  being  the  case,   it  is  manifest 
that  the  circuit  court   erred  in  two  paiticulars ;  first,  in 
allowing  the  plaintiiis  to  testify  to  facts   other  than  those 
specified  in   the  wi-itten   oiler :    and,   second,   in  allov.-iiig 
them  to  prove- facts  that  did   not  pertain  to  tlie  establish- 
ment of  the  plaintiffs'  demand. —  West  v.  Brunn,   3-5  Ala. 
265:  Eixjllsli   v.   Wilson,    34    Ala.  201;  Flash  v.   Fcrri, 
34  Ala.  1S6  ;   Waring   v.  Henry,  30    Aku  721  ;  Fnjor  v. 
Harris,  30  Ala.  118. 

The  otlier  points  we  need  not  now  consider,  as  they  will 
not  probably  arise  again  in  the  form,  they  now  assume. 

Reversed  and  remanded. 


FREEMAN  vs.  McCANN. 

rAC'llON  G??  STATED  ACCOUNT.] 


1.  How  (uhniuMrnior  may  or  mmt  declare. — The  -words  "aduiiuistrator," 
«S:c.,  l'<)ll<)\viiii,Mlic  iilaiiititt's  name  iu  tlic  summons,  and  in  tlic  caption 
of  the  complaint,  are,  of  tlicmselyes,  mere  desLriptio  j)rrxon(i\  and  do 
not  .sliow    hat  the  phiintilf  sued  iu  his  rcpreseutivtivc  character. 
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2.  Variance. — Where  the  sumiuoiiM  and  complaint  are  iu  thonanio  oltho 
plaiiitili'  iiidividuaJly,  he  cannot  recover  on  proof  of  a  cause  of  action 
accruing  to  him  as  administrator. 

Appeal  from  the  Circuit  Court  of  Talladega. 
Tried  before  the  Hon.  Robert  Dougherty. 

The  defendant  in  this  case  was  summoned  "to  answer 
the  complaint  of  Joseph  D.  McCann.  administrator  of  all 
and  singular  the  goods  and  chattels,  rights  and  credits, 
which  were  of  Christopher  P.  McCann,  deceastnl  ;''  and  the 
same  words  followed  the  plaintiff's  name  in  the  margin  of 
the  complaint,  though  there  was  no  averment  that  he  sued 
as  administrator,  or  that  the  recoveiy  would  enure  to  the 
estate  ;  the  cause  of  action,  as  stated  in  the  complaint, 
being  simply  "the  sum  of  $-50,  due  by  account  stated,  on 
the  251h  June,  1S5G,  with  interest  thereon."  The  defend- 
ant pleaded,  in  short  by  consent,  no7i  assumpsit,  payment, 
and  set-olf,  On  the  trial,  as  the  bill  of  exceptions  siiows, 
•the  plaintiff  adduced  evidence  tending  to  show  an  admission 
by  the  defendant  of  an  indebtedness  to  Christopher  P. 
McCann  in  his  life-time;  and  the  defendant  introduced 
evidence  tending  to  rebut  the  plaintiil 's  evidence.  "Ou 
this  state  of  facts,  the  court  charged  tito  jury,  that  if  they 
believed,  from  the  evidence,  that  the  defendant  did  make 
the  admission  to  C.  P.  ]\IcCann  above  referred  to,  and  did 
owe  him  fifty  dollars,  and  had  not  paid  it,  then  the  plaintiff 
would  be  entitled  to  recover  the  amount  so  admitted  to  be 
due,  with  the  interest  thereon."  This  charge,  to  which 
the  defendant  excepted,  is  the  only  matter  assigned  as 
error. 

L.  E.  Parsons,  for  appellant. 
Joux  Henderson,  contra. 

R.  W.  WiVLKER,  J. — We  are  constrained  to  reverse 
this  judgment.  The  words  "admiuistrntor  ot  all  and  singu- 
lar the  goods  and  chattels,  rights  and  credits,  ot  Christo- 
pher P.  McCann,  deceased,"  which  follow  the  name  of  the 
plaintiff  in  the  summons,  and  iu  the  margifi  or  caption  of 
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the  complaint,  must  be  treated  as  descriptio  personce  ;  anl 
the  suit  must  be  regarded  as  the  suit  of  the  plaintiff  as  an 
individual,  not  as  an  administrator. — Agee  v.  WiJUams, 
2T  Ala.  644;  Crnnm  v.  Crawford,  29  Ala.  623,  (628.) 
The  only  cause  of  action  proven,  was  one  in  favor  of  C.  P. 
McCann  in  his  life-time;  and  this  could" not  authorize  a 
recovery  by  the  plaintiff,  when  suing  in  his  individual 
character. 

Judgment  reversed,  and  cause  remanded.. 


SAL^^DERS  vs.  ALBRITTOX. 

[lULL  IX   EQUITY  FOK  rXJUNCTION  OF  JUDGMENT    AT  LAW.] 

li  Ffjidtahlc  relief  ar/aiiiif  jtid<jmcn.t  at  late. — A  conit  of  equity  ^\\]\  noti 
eujdin  a  judgment  at  law,  rendered  by  a  court  wliicli  had  juiisdietion 
of  the  case  and  the  parties,  on  accouut  of  mere  errors  or  irre<;ulari- 
ties  in  tJie  proceedings,  when  the  complainant  doe^*  not  impeach  the 
existence  or  validity  of  the  debt  on  which  the  judgment  is  fouudetk 

ArPEAL  fr6m  the  Chancery  Court  of  Pike. 
Heard  before  the  Hon.  N.  W.  Cocke. 

The  bill  in  this  case  was  filed  by  Ephraim  Saunders, 
agaiiist  Joseph  E.  Albritton,  to  enjoin  a  jrulgment  at  law 
wliich  said  Albritton  had  recovered  against  him  in  the  cir- 
cuit court  of  Coffee.  The  action  at  law,  in  which  the 
judgment  was  rendered,  originated  in  a  justice's  court, 
where  two  suits  were  io.stitutcd  by  said  Albritton,  against 
3aundeis  and  one  Striplin,  founded  on  two  promissory 
notes.  The  jufc,tice  having  rendered  judgments  against 
the  defendants  on  the  14tli  April,  18-55,  Saunders  removed 
the  cases,  by  certiorari,  into  the  circuit  court  ;  alleging,  in 
his  petition,  that  he  signed  the  notes  as  the  surety  of  Strip- 
lin, that  he  had  no  notice  of  the  pendency  of  the  suits, 
im^  that  he,  was  a  resident  of.  Dale  county  at  the  time  tlie 
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suits  were  instituted.  The  two  cases  were  consolidated  in 
the  circuit  court,  but  without  any  order  of  the  court,  so 
far  as  the  record  di-scloses  ;  and  a  judgment  was  there  ren- 
dered, against  Saunders  and  the  sureties  on  his  certiorari  . 
bond,  at  the  spring  term,  18-59.  The  comphdnant  asked 
relief  against  this  judgment,  on  the  following  grounds  : 
that  he  was  a  resident  citizen  ef  Dale  county  at  the  time 
the  suits  were  instituted  against  him  in  the  justice's  courts, 
and,  therefore,  was  nt)t  liable  to  be -sued  in  Coffee  county  ; 
that  he  had  no  notice  of  the  pendency  of  the  suits,  until 
after  the  rendition  of  the  judgments  by  the  justice  ;  that 
the  causes  were  discontinued  after  tlieir  removal  to  the  cir- 
cuit court,  and  were  consolidated  without  an  order  of  court; 
and  that  divers  other  errors  and  irregularities  intervened  in 
the  proceedings.  On  final  hearing,  on  pleadings  and  proof, 
the  chancellor  dismissed  the  bill ;  and  his  decree  is  uow^ 
assigned  as  error. 

CuxxiXGiiAJi  &  RuFFix,  for  appellant. 
J.  E.  Floukxoy,  contra. 

R.  W.  WALKER,  J.— It  is  plain  that,  on  the  facts 
proved,  the  complainant  would  not  have  been  entitled  to 
an  injunction,  even  if  the  alleirations  of  the  bill  had  been 
in  conformity  with  them.  On  the  return  of  the  certiorari 
to  the  circuit  court,  that  court  had  jurisdiction  of  the  case 
and  the  parties.  It  may  be,  that  its  subse([uent  proceed- 
ings were  marked  by  gross  irregularities  ;  but  mere  irregu- 
larities, no  matter  how  glaring,  do  not  furnish,  of  them- 
selves, a  suflicient  ground  for  a  resort  to  chancery.  It  is 
not  shown  that  the  complainant  did  not  execute  tlie  notes, 
on  which  the  judgment  was  rendered.  On  the  contrar}', 
his  petition  for  a  certiorari  alleges,  that  he  was  a  surety  on 
said  notes.  There  is  no  e\'idence  tending,  in  the  slightest 
degree,  to  impeach  the  validity,  or  the  consideration  of 
these  notes  ;  so  that  the  existence  and  ho)2a  fides  of  the 
debt,  for  which  the  judgment  was  rendered,  stand  unas- 
sailed.     Under  those  circumstances,  whatever  errors  may 
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have  been  committed  in  consolidating  the  cases  without  an 
order,  or  in  the  judgment  by  default,  or  in  any  of  the 
other  proceedings  in  the  circuit  court ;  and  whatever  rem- 
edy the  complainant  may  have,  either  by  direct  application 
to  the  circuit  court,  or  by  an  appeal  from  its  judgment  to 
this  court,  it  is  obvious  that  he  has  failed  to  show  any  right 
to  an  injunction. — See  Lucas  v.  Bank,  2  St.  280 ;  Crafts 
V.  Dexter,  8  Ala.  767  ;  Secor  v.  Woodivardy  8  Ala.  500 
Hair  &  Lahuzan  v.  Loive,  19  Ala.  224» . 
Decree  affirmed. 


INDEX. 


ACCOUXT. 

1.  Proof  hy  entries  made  by  deceased  derk. — Books  of  arconnt,  kcpo 
by  a  deceased  clerk,  aud  all  otiier  eutries  or  memoranda  made  in 
the  course  of  bufiiiiess  or  duty,  by  one  "vvlio  would  be  at  tlie  Time. 
acomi)ctciit  Avitness  to  tbo  fact  ■which  he  registers-are  lield  eoin- 
petent  evidcnc-e  from  the  presumed  necessity  of  the  case :  V>ut  tlie 
reason  of  tlic  rule  ceases,  aud  the  rule- itself  conse<(ueully  fails, 
■^vheu  it  appcare  tbat  there  is  otJier  and  better  evidence  of  the 
same  facts;  as  ^rhere  it  is  shown  to  l>e  the  custom  of  a  bank  ro 
pay  out  money  only  on  the  checks  of  its  depositors. — lUink  of 
Monfrjomcry  v.  Plchnnet'n  Adm'r 2'2'-3 

ACTIOX, 

1.  WJicn  liaihi' rr-.ry  sue  in  his  otcn  namr.. — A  bailee  for  it  ward,  hav- 
ing; di-livcred  tlic  j;oods  on  bpard  his  bari^c  to  a  ste:imboaf,  lo  be 
carried  to  their  2)laee  of  destination,  may  maintain  an  action  in 
bis  own  name,  aj^ainst  the  owners  of  the  steamboat,  for  tlie  neuli- 
gence  and  carelessness  of  their  servants  in  the  transportation  of 
the  goods,  whereby  plaintiff  lost  his  reward,  and  was  eompeHed 

to  pay  damages  ro  the  owners  of  the  goods. — McVJl  f.  Moixi!,:..     4C- 

2.  What  yuardlan  vay  sue. — Under  the  pn)visions  of  tlio  Cede, 
(vK^  lilKi"),  2132,)  a  guardian  may  sue  in  his  own  name,  for  the  nse 
of  his  waid,  to  recover  damages  for  the  conversion  of  tin;  ward's 
property. — Longmi^Hi   v.  rilkinyion 21 H" 

3.  717(17)  dclion  lies  foi-  kiUing  doy. — Trespass  lies,  'n  favor  of  tlio 
owner,  for  killing  a  dog,  wliich  was  at  the  time  in  the  posHe.s.sioa 

of  a  tliird  person  under  a  h)an. —  ]''hitc  r.  Jlraiitltij 4r.r 

4.  Action  Ity  jinrchaun-  of  exempt  2>roptrty,  ayainst  ojfi.'^rmfr'ittfj  levy 
A  purchaser  from  the  defendant  in  execution,  of  property  exempt 
from  levy  and  sale,  may  maintain  an  action  against  the  sheritl', 
fora  snl)se(|uent  levy  aTid  sale,  without  nuiking  the  ;>ttidavit  itj- 
quired  by  the  statute  (Code,  ^  24'JG;  frtiin  the  defcudaut  in  execu- 
tion.— Cook  V.  Lai  lie '^'- 

5.  Aciiofi  oyaiitst  hiuatie,  for  luicmirie.^.—An  adult  person,  wlio  is 
non  e-omi>os  mentis,  is  liable  on  an  implied  contract  for  nece-isarie- 
fuuiished  him,  suitable  to  his  estate  and  condition  in  lile ;  aiul 
where  no  guardian  hsis  been  appointed  for  him,  jvu action  for  tlio 
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value  of  such  necessaries  must  necessarily  be  prosecuted  against 
him  i^ei-sonally. — Ex  parte  Xorthingtan 49f 

'■G.  Action  at  laic  between  co-sureties  on  ojdicialhond. — One  of  the  sure- 
ties on  a  sherifi''s  official  bond  cannot  maintain  an  action  at  law  on 
the  bond,  against  the  other  sureties,  for  their  principal's  default. — 
Mitchell  V.  Turner 660 

7.  What  actions  lie  against  corporation. — An  action  of  trespass  for 
false  imprisonment  lies  against  a  corporation,  but  an  action  on 
the   case   for   a   nialicio.us  prosecution  does  not. — Owsley  v.   M. 

^  W.  F  BaihoadCo bGC- 

8.  Statutory  liuiUify  of  railroad  company. — In  an  action  against  a  rail- 
road company,  to  recover  the  value  of  horses  run  over  and  liilled 
by  the  defendant's  engines  and  cars,  if  the  evidence  simply  shows 
that  the  horses  were  run  over  and  killed  by  a  train  of  cars,  and 
thAt  the  engineer  in  charge  of  the  train  failed,  at  the  time  the  ac- 
cident occurred,  to  comply  with  the  requisitions  of  the  statute 
as  to  blowing  the  whistle,  ringing  the  bell,  reversing  the  engine, 

•  &c.,  (Session  Acts  1857-8,  p.  15,)  the  court  is  not  authorized  to 
charge  the  jury,  that,  if  they  believe  the  evidence,  they  must  find 
for  the  plaiiititf;  such  a  charge  is  an  invasion  of  the  pi'ovince  of 
the  jury,  who  alone  could  infer  from  the  evidence  that  the  damage 
was  caused  by  the  engineer's -neglect  of  duty. — M.  <f'  C.  EuHroai 

•Co.  f.  Bill) 699 

ADYA^X'EMEXT. 
See  E.sTATES  of  Decedent.s,  1,  2,  3. 

ADVEESE  POSSESSION. 

1.  Whatvonstiiiites. — A  knowledge  on  the  pai-t  of  an  adverse  holder 
that  his  title  is  defective,  does  not,  of  itself,  jirevent  the  o])cra- 
tion  of  the  statute  of  limitations  in  his  favor. — 2Ianly's  Adm'r  r. 
Tumipseid  and  Wife o'li2 

2.  Between  husband  and  wife;  prescription. — At  common  law,  the  pos- 
session of  personal  property  by  the  wife,  during  the  coverture,  is 
the  po.«S2Ssion  of  the  husband,  and  cannot  ripen  into  a  perfect  title 
in  her,  as  against  the  husband's  administrator,  although  it  is 
shown  that  the  husband  had  abandoned  her  when  lier  possession 
commenced;  that  he  never  afterwards  returned  to  her,  and  never 
asserted  any  claim  to  the  property:  and  that  she  held  and  claimed 

'it,  as  her  own  individual  property,  for  a  continuous  period  of  more 
than  twenty  years. — Bell  r.  Bell's  Adnir 53^ 

3.  By  purchaser,  under  color  of  title. — Where  a  j)urchaser  enters  into 
the  p()sse.«fcion  of  land  under  a  vendor's  bond,  conditioned  to 
make  title  1)y  a  specified  day,  which  must  arrive  before  a  part  of 
•■the  purchase-money  is  due  by  the  terms  of  the  contract,  his  po9- 
-session  cannot  be  considered  adverse  to  the  vendor,  until  the  day 

ajipoirtted  for  the  conveyance  of  the  title;  and  where  such  bond 
is  executed  by  one  who  ])rofe8ses  to  act  as  the  agent  of  several 
joint  owners,  foi  one  of  -whom  he  has  no  authority  to  act,  and  is 
thus  conditioned  for  the  conveyance  of  title  by  them,  the  chfl-raC- 
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ADVERSE  POSSESSION— CONTINUED, 
ter  of  the  purchaser's  possession  is  the  same  as  to  all  the  owners. 
Ormoud  v.  Martin WiS 

4.  I'rescrqMve  easement. — A  tolerated  or  perruissrro  user  of  an  ease- 
ment can  never  ripen  into  a  title  by  prescription,  while  a  user 
which  is  adverse,  independent,  or  as  of  right,  if  continued  for  a 
period  corresponding  with  the  statutory  bar  to  a  right  of  entry 
upon  land,  will  confer  an  absolute  right;  but  the  use  of  a  ditch 
xmd  levee  on  a  party's  ovm  land,  which  is  in  itself  rightful,  cannot 
confer  a  i^^rescriptiv-e  right  to  injuriously  overflow  the  lands  of  an 
adja<;ent  proprietor  many  years  aftei'wards,  when  the  ditch  has 
become  gradually  filled  up  with  the  sand  and  dirt  accumulated 
and  deposited  therein  by  the  continued  flow  of  water. — Follij  v. 
McCall , 20 

5.  Same;  liurdcn  of  pmof. — If  a  person  diverts  water  from  its  nat- 
ural channel,  by  means  of  a  ditch  and  levee  on  his  own  lands,  and 
thereby  injuriously  overflows  the  lauds  of  an  adjacent  proprietor; 
and  this  injiiry  continue.';,  without  increase,  for  ten  years, — the 
jury  may  infer  from  these  facts,  in  the  absence  of  all  other  evi- 
dence, that  the  use  was  adverse,  and  of  right. — S.  C. 20 

'J.  Easement  founded  on  adva'se  evjoyinent. — The  English  doctrine,  that 
a  right  to  have  ancient  windows  unobstructed  can  arise  from  mere 
uninterrupted  enjoyment  for  the  period  prescribed  by  the  .statute 
of  limitatioue  as  a  bar  to  actions  for  the  recovery  of  land ,  does  not 
prevail  i  n  this  country.—  IVard  v.  Xcal 506 

AGENCY. 

1.  Criminal  liuhUityof  agent. — The  mere  removal  of  a  licensed  retail- 
er to  another  county,  neither  abrogates  his  license,  nor  renders 
his  clerk  or  agent,  Avho  continues  to  carry  on  his  iKisLness,  subject 

to  an  indictment  under  the  statute. — Thompsoiiv.  The  State 151 

2.  A(jencij  veluon,  question  of  fact. — Where  the  fact  of  agency  is  con- 
troverted, and  tJiere  is  any  evidence  tending  to  establish  it,  the 
sufficiency  of  tliat  evidence  is  a  question  for  the  jury,  under  ap- 
propriate instructions  from  tlie  court ;  and  a  charge  asserting  that 
tlie  evidence  is  not  sufficient  to  prove  the  agency,  is  erroneous. — 
Bank  of  Montgomery,  v.  riaanetVn  Adm'r.. 222 

3.  Xote  signed  by  agentjfor  principal,  held  ^vimskfacie  contract  of  prin- 
cipal.— A  promissory  note,  beginning  thus,  "Twelve  months  after 
date,  we  promise  to  pay,"  &c. ;  and  signed  thus,  "  For  the  Mont- 
gomery Iron  Works,  J.  S.  W.,  president,  S.  J.,  secretiiry," — is,j^>t- 
ma  facie,  the  contract  of  tho  principal,  and  not  bintliug  ou  J.  S.  W. 
per-souaUy.— i?ouc]/'«  Adni'r  v,  JVinler „^  277 

ALIMONY. 

See  CUANCKUY,  1,  2. 

.iJMENDMENT. 

(.  Of  complain1.~X  complaint  may  bo   amended,  (Code,  $  ?403,;  by 
striking  out  the  name  of  one  of  the  plaintifl;*,  who  w^isdead  ot  tho 
46 
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AMENDMENT— coxTts-UED. 
^ommenceuieBt  «f  the  smt—JeoutoH,  ic.  SmitJi _  355 

S.  ^JM«.— Under  the  provisions  of  the  Code,  (S§  2402-3,)  where  the 
summons  is  in  the  name  of  the  phiintiif  iadividually,  the  com- 
plaint may  he  «o  amended  as  to  show  that  he  sues  as  guardian  of 
a  minor,  and  for  the  use  of  his  "W-ard. — L^ngniire  v.  Pilk'mgiov 296 

3.  Same,  after demurrei' sustained. — Underthe  Code,  (6  2255,) if  phiintLff 
.amends  his  complaiet,  after  the  court  has  sustained  a  demurrex  te 
the  original,  and  preceeds  to  trial  on  the  amejided  complaint,  he 
•does  not  thereby  waive  his  right  to  assign  as  error  the  judgment 
on  the  demurrer,  ujiless  the  record,  shows  that,  in  «onise<iuenee  of 
the  amendment,  he  sustained  no  injury  bj  that  judgment.  (Over- 
lulii^  .Sheppard  n.  Shelton-,  -34  .41a.  £52,  and  limiting  StalUags  v. 
JVj!icwwi»,  26  Ala.  300,  to  cases  commenced  before  the  Cotle.) —  Wil- 
Ziams  T.  Ivey -—  ..,. 242 

•4.  Sa3i>.e,  not  revisable  o»  error  wnless  excepted  to. — The  aUowance  of  an 
amendment  of  the  complaint  ia  not  revisa.bfe  on  ^rror,  unless  the 
point  is  duly  reserved  by  bill  of  axceptions  in  the  prixoary  court. 
barman  t\  McMaJmn's  Advir~ 4ii 

5.  ■Clerical  mispr'mon.. — The  iailuxe  to  render  judgment  {^gainst  on« 
of  the  sureties  oa.  th&  appeal  botid,  in  an  appeal  case  trom  a  jus- 
tice's court.,  is  a  clerical  misprision,  Tvhich  is  amendable  in  the  pri- 
mary court;  consequently,  if  .such  irregularity  be  an  eiTor  of 
•which  the  other  suretj  and  his  principal  can  complain  at  all,  they 
caainot  xaise  tiie  objection  for  the  £rst  time  on  error. — McDowell «, 
2ritcha7x ,... 41? 

t5.  Of  J^bdgmerd  mxoe  pro  tunc. — ^A  judgment  of  satisfoctien-canoot 
be  entered  nunc  pre  tunc,  as  of  &  prey  ious  term,  unless  it  is  shown 
thattbe  adverse  party  had  notice  of  the  oiiginai  motion. — Womac'ic 
t.  ScmforS, 441^ 

7.  Of  bill  in  ■chancery, — ^Under  tte  act  of  February  8, 1858,  *'aniend- 
atory  of  proceedings  in  ■chancery,'"  (Session  Acts,  1857-6,  p.  230,) 
any  am^ndinrent  of  a  biM,  either  as  to  parties  ox  averments,  whrch 
may  become  necessary  to  meet  the  justice  cf  the  case,  or  to  meet 
any  Btat©  -of  the  proof  that  will  antiiorize  relief,  must  be  allowed 
by  the  chancelloT,  upon  Birch  terms  as  he  may  deem  just  and  equi- 
table; but  the  statute  does  not  anthorize  the  allowance  of  an 
amendment,  which  womld  convert  the  bill  of  the  wife  into  the  biU 
of  the  husband,  and  enable  him  to  assert  a  claim  barred  by  the 
statnte  of  limitations. — King  ami  Wife  v.  Avtry IB^ 

S,  .Same;  fi^ng  wifkott  leave,  and  waiver  of  irregular ily. — An  amended 
bill,  OT  matter  of  amendment  bronght  forsvard  in  &  bill  of  revivor, 
■will  be  stricken  out  on  motion,  if  filed  without  leave  previously 
obtained ;  but,  if  no  such  motion  is  made,  and  answers  are  &fter- 
vpards  filed,  treating  the  .anieiadm«nt  a«  properly  made,  and  it  is 
c«cogniz»3d  and  acquiesced  in,  both  by  the  parties  and  by  the  chan- 
eellor,  the  appellate  court  ■will  consider  the  irregularity  as  waived, 
£«mdwfiii>nl  r.  JS^Uy^s  J2eir«.... 5«5S 

.APPEAL. 
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ASJBITKATION. 

I.  JSsioppei  ly  performance  cf  mtrard'. — After  an  arward  has  been  rati- 
fied and  fully  executed,  the  parties  are  estopped  from  asserting^ 
tija't  it  wasnot autbca-issed  1^  the snlxHiiseioB. — Beyinold»v. Mo^uek,  408 

ATTACHMENT. 

1.  Action  on  ioni;  damagefK — In  an  action  oa  aoi  a,ttachment  lk>nd,  if 
the  attachment  "uras  not  vexatious  as  j^ainat  the  defendant  in  the 
process,,  the  fact  that  the  attaching  creditor  was  actuated  by  m^ce 
towards  a  third  person,  who,,  though  a  joint  obligor  with  the  de- 
fendant in  attaclument,  was  not  a  party  to  the  process,  affords  ho 
ground  for  the  recovery  of  vin4ictive  damages. —  Wood  v.  Barker,    60 

2.  WfMt  irregulariUea  are  available-tq  plaintiff  in  garnishment. — ^The  al- 
lowance of  a  set-off  claimed  by  the,  garnishee,  against  the  claim* 
admitted  by  him  to  be  due  to  the  defendant,  or  to  his  transferree, 
is  not  a  matter  of  which  the  plaintiff  can  complain  on  error,  when 
the  record  shows  that  h«  contested  the  transferree's  right  to  the. 

^  claims,  and  that  the  jury  found  the  issue  in  fa,vor  of  the  transfer- 
rer—  JJnion  India  Euhber  Co.  v.  Mitchell 3.14 

3.  Costs  against  garnishee  and  transferree. — If  a  transferree  of  the 
debt  admitted  by  the  garnishee  to  be  du«  to  the  defendant,  when 
brought  in  on  notice,  fails  to  make  good  his  claim  to  the  debt,  the 
costs  of  the  contest  should  be  taxed  against  him,  and  not  against 
the  garnishee, — Chambers  v.  Yarnell 40O 

4.  Form  and  sufficiency  of  judgment  against  garnishee, — A  judgment 
against  a  garnishee  must  recite  the  fact  that  the  plaintiff  h^  re- 
covered a  judgment  against  the  defendant  in  attachment  or  exe- 
cution, and  must  specify  the  amount  of  such  judgment — 40O 

5.  Bequisites  of  Judgment  against  defaulting  garnishee. — To  sustain  a 
judgment  final  against  a  defaulting  garnishee,  the  record  must 
show  a  previous  conditional  judgment  against  him,  in  the  form 
prescribed  by  the  statute,  (Code,  $  2545;)  and  neither  the  words 
"  judgment  nisi  as  to  J.  'i'.  B.",  following  the  judgment  against  the 
defendant  in  attachment,  nor  a  recital  in  the  final  judgment  of 
the  fact  that  a  judgment  nisi  had  been  rendered,  not  stating  enough. 

to  show  its  validity,  is  sufficient. — Bonner  v.  Martin  ^'  Lowe. . 83 

6.  Same. — To  authorize  a  final  judgment  against  a  garnishee  who  I^joa 
not  answered,  a  judgment  nisi  must  be  first  entered  against  him, 
and  a  sci.  fa.  thereon  must  be  executed  and  returned,  or  two  eci. 
fa.'s  must  be  returned  "not  found"  by  the  sheriff  of  the  county  in 
which  the  garnishment  was  executed. — Goode  v.  Rolcovibe  4'  Wife,    94 

ATTORNEY-AT-LAW. 

1.  Duty  and  lialility  of. — An  attorney,  receivings  note  for  eollectiou, 
is  not  bound  to  file  it  as  a  claim  against  the  insolvent  estate  of 
the  deceased  debtor,  and  is  not  gailtyof  any  negligence  in  failing 
to  file  it,  Avhen  it  appears  that  the  debtor  was  living  at  the  time 
the  note  was  put  in  his  hands,  and  it  is  not  shown  that  he  had 
l^nowledge  of  the  debtor's  subsequent  dea^. — Stuhbs  v.  Beene'i 
Adm'r 627 
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BAIL. 

See  BoxDS,  1,  2. 
BAILMENT. 

1.  Wlien.  bailee  mxey  sue  in  his  otcn  name. — A  bailee  for  reward,  hav- 
ing delivered  the  goods  on  board  his  barge  to  a  steamboat,  to  be 
carried  to  their  place  of  destination,  may  maintain  an  action  in 
his  owimame,  against  the  owners  of  the  steamboat,  for  the  negli- 
gence and  carelessness  of  their  servants  in  the  transportation  of 
the  goods,  whereby  plaintiff  lost  his   reward,  and- was  compelled 

to  pay  damages  to  the  owners  of  the  goods. — McGiU  i:  Moneffe..     49 

2.  BaiJofs  right  to  termbiafe  hailmpnt. — ^If  the  bailor  of  slaves,  when 
delivering  possession  to  the  bailee,  declajres  that  he  gives  or 
lends  them  to  her,  "  but  subject  to  his  call  at  any  time,"  his  right 
to  terminate  the  bailment,  and  reclaim  the  slaves,  is  not  neces- 
sarily limited  to  the  life-time  of  the  bailee. — McGehcc  v.  Muhoiic.  25-; 

3.  Lmhility  of  steamhoatmen,  as  common  cai-riera,  in  matter  of  tranship- 
ment  of  freight. — A  transhipment  of  freight  is  only  justifiable  in 
cases  of  necessity,  and,  if  made  in  the  absence  of  snch  necessity 
as  constitutes  a  legal  excuse,  subjects  the  carrier  to  liability  for 
the  subsequent  loss  of  the  freight  on  the  vessel  to  wliich  it  is 
transferred ;  and  the  mere  grounding  of  a  steamboat  on  an  inland 
river,  from  which  she  couhl  relieve  herself,  w  ith  safety  and  conve- 
nience, by  temporarily  placing  a  fiart  of  her  cargo  on  the  bank, 
and  afterwards  take  it  on  board  again  and  finish  her  voyage,  does 
not  constitute  such  legal  excuse. — Cox,  Brainard  <V-  Cc.  v.  Foscne..  50.V 

4.  Liability  of  common  carrier  fw  negligence. — A  common  carrier  can- 
not-Umit  his  common-law  liability  by  any  general  notice,  but  may 
solimititby  a  special  contract  with  the  shipper ;  and  a  bill  of 
lading,  given  hj  the  carrier  on  the  receipt  of  the  goods,  and  ac- 
cepted by  the  shipper,  is  a  special  contract  within  the  meaning  of 
this  rule  ;  yet  such  sj>ecial  contract  cannot  be  pleaded  by  tlie  car- 
rier, as  an  exemption  from  liability  for  any  loss  or  damage  result- 
ing from  his  own  negligence. — Steele  <.^-  Bttrgess  v.  Townf>cud 247 

5.  Burden  of  proof  on  question  of  negligence  hy  common  carrier. 
"Wliere  the  bill  of  lading  contains  an  express  stipulation,  that  the 
carrier  is  "not  accountable  for  rust  or  breakage,"  proof  of  injury 
to  the  goods  by  breakage  nevertliolcss  make  out  a  p;  ima  facie  case 
of  negligence  against  him;  and  the  onus  is  then  on  him  to  show 
the  exercise  of  due  care  and  vigilance  on  his  part  to  prevent  the 
injury;  unless  the  nature  of  the  injury,  or  of  the  goods,  of  itself 
furnishes  evidence  that  due  care  and  diligence  could  not  have  pre- 
vented the  injury. — S.    C 247 

o  Hircr'H  authority  to  pnn'.sh  slave,  and  liahility  for  abu,sc  of  that  an- 
■  thority. — In  the  absence  of  qualifying  stipulations  in  the  contract 
of  hiring,  the  hirer  acquires  the  master's  authority  to  inflict  rea- 
sonable punishment  on  the  slave ;  and  in  detcrniining  what  is  a 
rea.sonable  puni-sliment, — a  question  which  admits  of  no  certain 
and  uniform  solution, — regr.rd  must  be  had  to  the  nature  of  the  of- 
fense, and  to  the  temper  of  the  slave  while  receiving  the  punish- 
ment; binco  obsfinacj',  refractoriness,  or  rebel lionsness  on  Ids 
part,  justifies  severer  puuishinont  than  would  otlierwi.se  be  right 
iud  proi)er. — Tillman  v.  Chadirick -^^ 
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9ILL  OF    EXCErTIOXS. 

J.  Contail'j  of. — Whore  writlou  tlocumcnt.s  arc  nieiitioiiod  in  the  hill 
of  exceptious,  as  constilnting  a  part  of  it,  hut  are  ueithcr  copied 
iuto  it,  nor  tlescrihed  l)y  snch  iileutifyiiij?  features  as  to  leave  no 
room  for  mistakes  in  the  transcribing  oUicer,  tliey  cannot  he  re- 
garded as  a  part  of  the  hill. — Garlitiyion  i\  Joins 240 

JJ.  rmdice  on  motion  to  eHtablish. — Ou  motion  in  the  ai)pellate  court 
to  estahlish  a  hill  of  exceptions,  -which  the  presiding  judge  of 
the  primary  court  failed  or  refused  to  sign,  (Code,  ^S^  2;>'>4-5G,) 
the  point,  decision,  and  facta,  as  a  Avholc,  mnst  he  correctly  stated 
in  the  hill ;  and  if  written  documents  are  referred  to  in  the  hill, 
as  constituting  a  part  of  it,  hut  are  neither  copied  into  it,  nor  suf- 
ficiently  identilied  to  lj<i  regarded  as  part  of  it,  it  cannot  he  estab- 
lished.—5.  ,C 24(V 

3.  Execution  of. — A  hill  of  exceiitions,  which  is  without  date,  and 
■which  is  not  shown  by  the  record  to  have  been  signed  within  the 
time  prescribed  by  the  statute,  (Code,  {  2.358,)  will  he  rejected, 
on  motion,  as  forming  no  part  of  the  record  —  Union  India  Jiuhher 
Company  v.  JlilcheU ,, , 314 

4.  Tf'hen  ueeesmnj. — The  allowance  of  an  amendment  of  the  com- 
plaint is  not  revisahlo  on  error,  ujiless  the  point  is  duly  reserved 
by  bill  of  exceptions  in  the  primary  court. — Jarman  r.  McMahou^s 
Adm> 431 

5.  TJ'hcn  non-s^nf,  uith  hiU  of  exceptions,  mail  l>€  taken. — A  nonsuit  may 
be  taken,  with  a  bill  of  exceptions,  (Code,  §  i5357,)  in  cousequcncc 
of  the  .suppres-sion  of  the  plaintiff's  deposition,  on  motion,  before 
the  trial  is  entered  ujion. — Doxfjiass  v.  Af.  <)'■  TV.  P.  Railroad  Co 63-^ 

BILLS  OF  EXCHANGE,  AND  PEOMISSORY  NOTES. 

L  IlleejaJily  of  consideration  of  note. — If  the  consideration  of  a  note 
is  partly  illegal,  it  avoids  the  whole  note  ;  but  the  maker,  when 
sued  on  the  note,  may  nevertheless  waive  the  illegality,  and  insist 
on  a  failure  of  the  consideration. —  Wynne  r.  IVht^axant 40 

2.  Failure,  or  want  of  eonmlcralicn. — In  an  action  on  a  note  given  for 
the  i)urchase-money  of  land,  sold  by  an  administrator  under  an 
order  of  the  probate  court,  a  defect  in  the  title  is  no  defense  to  the 
suit,  if  the  court  had  jurisdiction  to  order  the  .sale, —  IFatson  v. 
CoUiite'   Adrn'r 5^ 

3.  Construction  of  note  pcyahle  in  cash  or  icork. — A  note,  dated  and 
executed  at  Panama,  and  payable  one  day  after  date,  in  work  or 
cash,  after  the  maker's  arrival  in  San  Francisco,  does  not  show,  on 
its  face,  that  California  was  the  place  of  performance  agreed  on 
by  the  paities;  the  alternative  stipulation  being  for  the  benefit  of 
the  maker,  it  was  his  duty,  on  hi.-;  arrival  in  California,  within  a 
Tea.souablc  time  after  the  execution  of  the  note,  to  otter  to  pay  in 
work,  if  he  desired  to  do  so ;  and  on  liLs  failure  to  make  such  of- 
fer, if  Imj  had  an  opportunity,  either  in  California  or  elsewhere,  ho 
became  liable  to  j[)ay  in  money,  although  the  payee  was  absent 
from  California  when  he  arrived,  and  did  not  return  during  his 
residence  there. — Schucssler  r.  H'ntson's  Jdni'r ' i^i 

4.  JS'otc  bi'jned  by  agent,  for  principal,  held  prima-faci<'  ronlructof2»''''' 
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BILLS  OF  EXCHANGE,  AND  PROMISSORY  NOTE^— coxtinued. 
cipaL — A  promissorr  note,  beginning  thus,  "Twelve  montlis  after 
date,  ice  promise  to  pay,"  &c. ;  and  signed  thus,  "  For  the  Mont- 
j^omery  Iron  Works,  J.  »S.  W.,  president,  S.  J.,-  secretary," — is, 
2)rima  facie,  the  contract  of  the  princii^al,  and  not  binding  on  J, 
S.  W.  personally. — lioneifs  Adm-r  v.  Winter. ..'., 27* 

5.  Waiver  hy  endorser  of  dc^nand  and  nofiot.— rThe  words,  "I  waive 
protest  on  the  witiiiu  note,"  written  by  an  endorser,  on  the  last 
day  of  grace,  on  the  back  of  a  promissory  note  i)ayable  in  bank, 
are  a  waiver  of  demand  and  notice,  anci  fix  his  liability — Fisher 

V.  Price 407 

6.  Miatalce  in  payees  name. — When  a  promissory  note  is,  by  mietaie, 
■  made  payable  to  Aaron  Formey,  instead  of  Aaron  Formby,  the  lat- 
ter may  sue  upon  it  in  his  own  name,  alleging  that  it  was  made 
payable  to  him  by  the  name  therein  inserted,  and  may  prove  on 
the  trial,  by  parol  evidence,  that  he  was  the  person  intended ;  and 
his  assignee  may  sue  in  like  manner,  making  the  same  averment* 
and  proof.  (Overruling  Gayh  v.  Hudson,  10  Ala.  116.) — Taylor  v. 
Stricl'land G45 

7.  Interest. — A  promissory  note,  made  in  this  State,  but  payable  in 
New  Oi'leans,  bears  interest,  according  to  the  laws  of  Louisiana, 
unless  a  different  rate  is  specified  in  the  note  itself. —  RuhVs  F^'r 

V.  Hall 702 

8.  Altei'ation  of  note  oy  subseqxient  verbal  corJract;  variance. — The 
maker  and  holder  of  a  promissory  note  may,  by  subsequent  verbal 
agreement,  founded  on  sufficient  con.sideration,  change  the  rate  of 
interest  which  it  bears ;  yet  the  holder  cannot,  in  a  suit  on  the 
note  itself,  recover  on  such  modified  contract. — S.  C 70iJ 

BONDS. 

1.  Bail-bond;  breach  of  condition. — The  condition  of  a  bail-bcmd  may 
be  broken,  (Code,  H  2734,  2737,  2740,)  not  only  by  the  principal 
obligor's  passing  beyond  the  prison  bounds,  bnt  also  by  his  failure 
to  surrender  himself  to  the  jailor  at  the  expiration  of  sixty  days. 
Stewart  r.  Warfield 446 

2.  Same;  summary  judgment  against  surety. — ^To  sustain  a  snmmary 
judgment  against  the  suretj'  on  a  bail-bond,  (Code,  §  2737,)  the 
record  must  affirmatively  show,  not  only  that  the  debtor  was 
giiilty  of  an  escape,  but  that  the  esea]>8  was  committed  "bypass- 
ing beyond  the  pi'ison  bonnds." — S.  C 446 

3.  Injunction  bond;  averment  of  breach. — In  an  action  on  an  injunction 
bond,  conditioned  that  the  principal  obligor  "shall  Avell  and  truly 
do  and  perform  all  such  matt&rs  and  tMugs  as  may  be  required  of 
him  in  the  premises,  and  jiay  all  such  costs  and  damages  as  may 
be  recovered  against  him  for  the  wrongful  stiing  out  of  said  in- 
junction," an  averment  that  the  injunction  suit  was  dismissed, 
and  the  injunction  dissolved,  and  that  the  defendants  have  not 
paid  the  reasonable  counsel  fees  necessarily  incurred  by  the  plain- 
tiff in  the  defense  of  said  injunction  sirit,  does  not  show  a  breach 

of  the  bond. — Dunn  v.  Davis 9£'. 

4.  Estoppel  by  bond. — Tlie  sureties  on  a  Iwnd,  which  recites  that  the 
jwincipal  obligor  "  has  been  duly  elected  iutendant  of  the  town  nt 
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C,  and  is  thereby  made  ex  officio  a  justice  of  the  peace,"  arc  estop- 
petl,  Tv'hen  sued  on  the  bond  for  the  default  of  their  principal, 
from  alleging  that  he  was  not  a  justice  of  the  pe^co ;  it  appeaxing 
that  he  was  at  least  a  justice  dc  facto,  and  received  much  business 
as  a  justice  on  the  faitli  and  credit  of  the  bond, —  WilUammui^'  Mo- 
ArCtiurv.  Wo'olf 238 

5,  Same. — A  delivery  bond,  executed  bj  the  defendant  In  detinue, 
which  does  not  recito  any  fact  showing  tbat  the  defendant  had 
possession  of  the  property  at  the  service  of  the  writ,  does  not 
estop  him  from  showing,  in  defense  of  the  action,  tliat  he  did  not 
ha  vie  the  possession  of  the  property  at  that  time,-  nor  does  the 
.giving  of  such  bond  operate  an  estoppel  en  pais  against  him.  (Ex- 
plaining and  limiting  Wallisr.  Long,  16  Ala,  738.) — Miller  v.  Uamp- 
Un - ..-. 342 

^  Validily  and  comsideration  of  bond  of  officer  de  facto, — A  bond,  exe- 
cuted by  tbe  intehdant  of  an  incorporated  town,  with  others  as 
liis  sureties,  whicb  recites  that,  by  virtue  of  his-election  as  intendr 
ant,  '"  he  is  thereby  made  ex  officio  a  justice  ot  the  peace,"  and  is 
conditioned  for  the  faithful  discharge  of  his  duties  as  such  jus- 
t<ic«.  wiQ  be  upheld  as  a  common-law  obligation,  (although  there 
is  no  law  requiring  the  intendant  to  give  bond,)  when  it  appears 
that  he  was  at  least  a  justice  dejacto,  and  that  the  bond  is  suj>- 
poiled  by  a  sufficient  consideration  ;  and  if  it  was  given  for  the 
purpose  of  procuring  for  the  intendant  patron^e  and  business  as 
a  justice  of  tlie  peace,  and  he  did  receive  patronage  and  biisiness 
as  a  justice  on  the  faith  and  credit  of  it,  it  is  supportetl  by  a  smM- 
"cient  consideration. —  WilliamsoH  <^- McArtliur  v.  Woolf 2S>8 

7.  Parfial  saUsfaction  qf  bond. — A  deed,  executed  by  the  vendor  at 
the  request  of  tlie  purchaser',  conveying  a  part  of  the  land  em- 
braced in  tbe  title-bond,  with  •cov-onants  of  warranty,  to  a  third 
person,  may  be  accepted  by  the  purchaser  as  a  partial  compliance 
Tivith  the  condition  of  the  bond ;  and  being  so  accepted,  its  admiss- 
ibility and  validity  are  not  affected  by  a  mistake  in  the  descrip- 
tion of  the  land  conveyed,  nor  by  the  fact  that  the  vendor  had 
no  title  to  that  part  of  the  land. — BedelVs  Adrn'r  v.  Smith 615 

CHAJfUEEY, 

i.  Jurisdiction, 

3,  fATimony  ;  wlien  equity  will  dec/rec  permanent. — It  is  the  settled  law 
of  this  State,  applicable  as  well  to  cases  which  have  ariseu  since^ 
as  to  those  which  occurred  before  the  adoption  ef  the  Code,  that 
where  the  husband  abandons  his  wifet,  without  just  cause,  and 
casts  her  upon  society,  -destitute  of  the  means  of  subsistence,  a 
court  of  chancery,  as  an  original  ground  of  equity,  will  entertain 
a  bill  filed  against  him  for  pemoanent  alimony ;  and  an  unfounded 
•charge  of  infidelity  against  the  wife,  in  consequence  of  which  she 
is  driven  from  her  husband's  house,  is  equivalent  to  an  abandoo- 
Tuent  of  her,  within  the  menning  of  this  rule. — Kin«ey  v.  Kinsey..  395 

S  Same:  whether  te^fe's  separate  estate  mmt    Ix  estimated. —Semllf, 
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that  a  decree  for  permanent  alimony,  in  a  suit  instituted  for  that 
pur2>ose,  -vrould  not  deprive  tlie  husband  of  his  right  to  control  the 
■fife's  statutory  separate  estate;  consequently,  there  seems  to  bo 
no  good  reason  M"hy  the  value  of  such  sepai-ats  estate  should  be 
estimated  in  fixing  the  amount  of  alimony,  as  in  divorce  cases 
(Code,  §  1971);  but,  since  there  is  no  pix)of  in  this  case  that  the 
wife  has  a  stattitory  separate  estate,  it  is  not  necessary  to  decide 
■whether  tlie  statute  is  applicable  in  such  cases. — ^\  C 393 

3,  Attaehm^ni. — "Wliere  a  sum  of  money  is  bequeathed  to  a  triistee, 
iu  trust  for  a  debtor,  "not  subject  to  any  debt  or  debts  he  may. 
have  contracted,  but  for  his  comfort  and  support,"'  it  may  be  sub- 
jected by  equitable  attachment  (Code,  §  2956)  to  the  payment  of 
his  existing  debts. — Sm lih  r.  Moore 327 

-1.  Dower  ;  mesne  profit-i,  and  meai^nre  thereof. — After  dower  has  been 
allotted  to  the  widow  bj-  the  probate  court,  she  may  come  into 
equity  to  recover  damages  for  its  detention  ;  and  the  measure  of 
her  damages,  where  the  husband  left  no  descendants,  would  be 
one-half  of  t]ie  rent,  from  the  death  of  her  husl^and,  until  the  as- 
signment of  dower. — McAIUstefs  Exceuior  v.  McAUisfcr 45! 

5.  EquitaMe  fet-off  affainat  daitn  f':r  vie-sne  profits. — If  the  executor 
carries  on  the  plantation  of  the  deceased  husband  with  the  labor 
of  the  slaves,  pays  all  the  debts  and  expcu.^cs  of  admiuistratiou 
out  of  the  income,  thereby  saving  the  ejitire  personal  estate  for 
distribution,  and  distributes  to  the  widow,  under  an  order  of  the 
probate  court,  her  distributive  share  of  the  residue  of  such  in- 
come, this  constitutes  no  defense  to  the  widow's  claim  for  mesne 
profits  ;  yet,  if  he  acted  in  good  faith,  he  is  entitled  to  a  credit  out 
of  the  a.sset3  for  the  amount  of  damages  recovered  ii\>ni  him  by 
her;  and  if  the  amount  received  by  her  as  a  distributee  exceeds 
her  proper  share,  to  be  ascertained  after  deducting  the  amount  of 
her  recovers,-  from  the  entire  fund  for  distribution,  he  may,  under 
appropriate  pleadings,  recover  the  balance  from  her,  and  have  it 
adjusted  in  the  suit  for  mesne  profits. — S.  C 484 

'1  EquitaMe  relief  again-'it  proJxiti  decree. — A  court  of  equity  will  not 
grant  relief  to  an  administrator,  against  a  decree  rendered  by  the 
probate  court  on  final  settlement  of  his  accounts,  by  establishing 

t  a  credit  or  set-ofl"  which  might  have  been  allowed  in  the  probate 
court,  merely  on  the  ground  that  he  wa?  prevented  from  asserting 
his  defense  before  that  court  by  the  repeated  promises  and  assu- 
rance of  the  distributees,  "that  they  would  do  what  was  right  in 
the  matter." —  Jfihon  r.  Eaudall  and  Wife 74 

7.  Injunction  of  action  at  laic. — A  court  of  equity  will  not  enjoin  an 
action  at  law  for  trespass,  on  the  ground  that  the  plaintitt'  therein 
is,  and  was  at  the  time  of  the  alleged  trespass,  indebted  to  the 
defendant  on  account  of  other  matters,  and  is  insolvent. — llarri- 
ton  r>.  McCrarij 687 

8.  Equitable  relief  arjaiwit  jndfjmevt  at  law. — A  court  of  eqiiity  will 
not  enjoin  a  judgujcnt  at  law,  rendered  by  a  court  which  had  juris- 
diction of  the  case  and  the  parties,  on  account  of  mere  errore  or 
in-egularitios  in  the  itroceediug'^,  when  the  complainant  <]oes  not 
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impeach  the  existence  or  validity  of  the  debt  on  which  the  judg- 
ment id  founded. — Saunders  v.  Albritton 716 

9.  Same,  on  {/round  of  dhcovery. — After  the  rendition  of  a  judgment 
at  law  against  a  party,  he  cannot  maintain  a  bill  in  equity  for  a 
discovery  as  to  matters  of  purely  legal  cognizance,  without  show- 
ing a  sufficient  excuse  for  his  failure  to  take  the  proper  steps  to 
obtain  tlie  discovery,  either  by  bill  in  equity,  or  by  interrogatories 
under  the  statute,  while  the  action  at  law  was  pending. — McCol- 
hnii  V.  Frewitt 573 

10.  Same,  on  (jrouvd  of  uKiiry. — Usury  in  the  note  on  which  a  judg- 
ment at  law  is  founded,  constitutes  no  ground  for  Cfiuitable  relief 
against  the  judgment,  unless  a  sufficient  excuse  is  shovrn  for  the 
failure  to  make  the  defense  at  law. — S.  C. 573 

11.  Same,  on  account  of  siirprUe,  accident,  mistake,  or  fraud. — A  party 
who  seeks  equitable  relief  against  a  judgment  at  law,  on  grounds  ' 
which  were  available  as  a  defense  at  law ;  and  who  simply  shows 
that  ho  had  a  valid  defense  to  the  action,  and  a  sufficient  excuse 
for  his  failure  to  be  present  at  the  trinl  term,  at  which  the  judg- 
ment Avas  rendered ;  btit  fails  to  show  that  he  had  employed  coun- 
sel, or  summoned  witnesses,  or  taken  any  other  steps  to  defend 
the  action,  although  it  was  jjending  more  than  six  months  before 
the  judgment  was  rendered, — docs  not  relieve  himself  from  the 
imputation  of  negligence,  and,  consequently,  is  not  entitled  to  re- 
lief.— <?.  C 573 

12.  Same,  on  account  of  irregular  affirmance  on  certificate. — The  affirm- 
ance of  a  judgment  by  the  supreme  court,  on  certificato,  at  the 
term  next  preceding  that  to  which  the  ai)peal  is  taken,  may  be 
corrected  on  motion,  and,  consecjuently,  furnishes  no  ground  for 
e(|uitable  relief  against  the  judgment. — S.  C 573 

lio.  Same,  h)j  eStohliHhinfj  set-ojf. — A  defendant  in  an  action  at  law, 
having  a  cross  demand  which  was  available  as  a  set-off  either  at 
law  or  in  equity,  and  which  he  failed  to  bring  forward  in  the  ac- 
tion at  law,  cannot  afterwards  make  it  the  basis  of  equitable  re- 
lief against  the  judgment,  withoiit  showing  some  sufficient  excuse 
for  his  fsiilure  fo  avail  himself  of  it  at  law. — Kehns  r.  Freiciit 389 

t4.  Lcyacy  ;  procvcdinr/s  to  recover  ;  eleciihn. — Where  a  residuary  legacy 
contains  a  clause  directing  a  debt  due  from  the  testator  to  the  lega- 
tees, arising  from  the  faot  that  ho  had  made  an  unauthorized  sale 
of  their  interest  in  a  tract  of  land,  to  be  deducted  from  the  amount 
of  the  legacy;  and  some  of  the  legatees  arc  infants,  and,  conse- 
quently, incapalde  of  electing  to  ratify  the  sale, — the  chancery 
court-alone  can  make  an  election  for  them,  and  is,  therefore,  the 
appropriate  fonim  for  tlu3  settlement  of  the  estate  and  the  ascer- 
tainment of  the  legacies. — Bush   and  Wife  v.   Cnnninyham's  Ex'rs-    60 

t5.  Partition;  rents,  and  improvements. — In  a  chancery  suit  for  the 
partition  of  lands,  by  analogy  to  the  rule  prescribed  by  statute  for 
real  actions  at  law,  (Code,  ^  2216,)  a  defendant,  who  holds  posses- 
sion under  color  of  title,  in  good  faith,  will  not  be  charged  with 
rent  for  more  than  one  year  before  the  commencement  of  the  suit : 
and  he   will  bo  allowed  compensation  for  the  value  of  improve 
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monts  made  by  him   dnriug  such  possession,  not  exceeding  the 
amount  of  rents  cliarged  against  him. — Ormond  v.  Martin 598 

16.  Same;  action  at  laiv. — The  act  of  February  G,  1858,  "to  regulate 
the  practice  in  j)artition  suits,"  (Session  Acts,  1857-8,  ^.  294,)  dis- 
penses with  the  necessity  of  an  action  at  law,  to  settle  a  coutro- 

•  verted  question  of  legal  title  arising  in  a  chancery  suit  for  tlio 
partition  of  lands.— >§.  C 59S 

17.  I'artnersMj) ;  when  equity  iclll  decree  dissolution. — Although  the 
defendants  may  not  have  committed  such  acts  of  misconduct,  or 
been  guilty  of  such  willful  violation  of  the  terms  of  the  contract, 
as  would  autUorize  a  court  of  equity  to  decree  a  dissolution  of  the 
partnership  for  that  cause;  yet  a  dissolution  will  be  decreed, 
where  it  apiiears  that  they  refuse  to  carry  out  one  of  the  terms  of 
the  articles  of  the  partnership,  and  insist  that,  in  order  to  conduct 
the  partnership  business  successfullj",  that  stiimlatiou  must  be 
either  changed  or  disregarded;  that  they  have  refused  to  corres- 
pond with  the  complainants,  on  matters  connected  with  the  part- 
nership business;  that  the  state  of  feeling  between  the  parties 
justifies  the  apprehension,  that  the  joint  business  can  be  no  longer 
prosecuted  to  the  mutual  advantage  of  all  the  iiartners;  that 
there  is  no  partnership  property  which  might  be  sacrificed  by  a 
sale,  and  that  a  dissolution  would  not  probably  inllict  any  mate- 
rial injury  on  either  XJarty. — Mealier  v.  Cox,  JJrainard  <f-  Co 201 

38.  Same. — Astipulation  in  articles  of  partnership,  providing  for  a 
submission  to  arbitration  of  all  matters  of  controversy  Avhicli  may 
arise  among  the  partners,  does  not  take  away  the  jurisdiction  of 
equity  to  decree  a  dissolution. — S.  C 201 

19.  Specific  performance ;  iller/al  contract. — A  court  of  equity  will 
not  decree  the  specific  execution  of  a  contract  Avhich  is  illegal  and 
void,  because  in  contravention  of  the  policy  of  the  public  land- 
laws,  although  the  party  askiug  it  is  in  possession  of  the  land, 
and  has  made  valuable  improvements. — Smith  v.  Johnson G,i'3 

20.  Voluntary  executory  trust  not  enforced. — A  court  of  equity  Avill  not 
enforce,  against  the  grantor  or  his  personal  ^eprcseutati^'e,  a  purely 
voluntary  executory  trust  in  favor  of  a  grand-child. — Borum  v. 
King's  AdiiCr • C06 

21.  Contract  between  trustee  and  cestui  que  trust.— To  subject  a  mar- 
ried woman's  separate  estate,  created  by  deed  or  will,  to  tlie  x>'>y- 
nient  of  a  delit  contracted  bj'  her  with  her  truslce,  or  ^^•ith  a  part- 
nership of  which  ho  is  a  member,  it  is  not  enough  Ibr  the  com- 
])]ainant  to  aver  and  prove  that  "  the  articles  were  furnished  by 
lier  exi)ress  desire,  under  the  faith  and  credit  of  her  sc2)arate 
estate,  and  were  suitable  and  proper  to  her  condition  iu  life  :  "  ho 
must  iep(d  the  imputation  of  bad  faith,  which  the  law  casts  upon 
him,  by  sliowiug  that  the  luices  chaiged  were  reasonable,  and 
that  he  made  no  protit  by  the  transaction. — Clerchind  r.  Pottard..  55G 

22.  Computatiitii  of  interest  in  rnal<in(j  ahatenuiit  of  pitrehdsv-muney. — In 
nuiking  an  ahati.  uicnl.  of  llu;  puicliase-nioncy,  wlii'if  tin;  scscial 
notes  fall  due  at  diii'i  rout  tiui(.'S,  and  do  not  bear  intocst  until 
after  maturity,  it  ia  a  i>ropcr  mclhud  of  cumpating  interest,  tc; 
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divide  tlie  aiiiouut  of  tlio  damages  by  the  number  of  uotcs,  and 
to  allow  interest  on  each  snm  from  the  time  the  notes  resi)ectively 
fall  dne  ;  but,  whore  the  several  notes,  though  falling  due  at  dif- 
ferent times,  all  bear  interest  from  a  given  day  before  maturity, 
tlie  interest  on  the  damages  sliouhl  bo  computed  from  that  day, 
and  not  from  the  maturity  of  the  last  note. —  WrUjM  r.  Wright 420 

23.  Vendor's  lien  extends  not  to  exchanged  lands. — A  vendor's  lien  for 
the  unpai<l  irarchase-money  of  laud  cannot  be  enforced  against 
other  lands,  obtained  by  the  purcliaser  in  exchange  for  those  sold 

by  the  vendor. — Bishop  v.  Sndl 90 

II.  Pleading,  and  Pkactick. 

24.  Who  are  parties  defendant. — A  ^lerson  against  whom  process  is 
prayed,  and  who  the  bill  prays  may  bo  required  to  answer,  is 
thereby  made  a  party  defendant,  uotwith.standingthe  want  of  ap- 
propriate allegations  showing  his  interest  in  the  litigation. — Bon- 
durant  v.  Sihley's  Ilvirs 5C5 

25.  Vrho  are  necessary  parties  to  bill  for  redcmpiion. — The  heirs-at-law 
of  the  deceased  purchaser  of  lands  sold  under  execution,  he 
having  died  intestate,  are  necessary  parties  to  a  bill  for  redemp- 
tion tiled  by  the  judgment  debtor. — S.  C 505 

2G.  Parties  to  hill  for  distribution. — The  personal  representative  of 
a  decedent's  estate  is  a  necessary  party  to  a  bill  tiled  by  some  of 
the  distributees,  against  a  ])erson  who  is  in  adverse  possession,  for 
the  recovery  and  distribution  of  property  belonging  to  the  estate. 
Fhillips   V.   Thraidgill 93 

27.  Xon-joinder  of  parties. — The  non-joinder  of  a  necessary  party  is  a 
fatal  defect,  for  which  the  bill  may  be  dismissed  on  general  de- 
murrer.— S.  C 93 

28.  Sufficiency  of  service. — Where  one  of  the  defendants  was  de- 
scribed in  the  original  bill  as  Charles  T.  Cleveland ;  and  the  sher- 
ift'  retiTrned  the  subptena  "  executed  on  Char]e?>  R.  Cleveland,  and 
Charles  T.  Cleveland  not  found ; "  and  the  bill  was  afterwards 
amended  by  substituting  H.  for  T.  as  the  initial  letter  of  the  mid- 
dle name, — held,  that  the  service  was  sutticient,  and  that  the  va- 
riance was,  at  most,  an  immaterial  misdescription — Cleveland  v. 
Bollard 55G 

29.  Service  on  infant. — Personal  service  of  jn-ocesson  an  infant,  who 
is  under  fourteen  years  of  age,  is  irregular. — Bondurant  v.  Sibley's 
Rcirs '. 505 

30.  Appointment  of  gnurdlan  ad  litem  for  infant  defendant. — The  ap- 
l)ointment  of  a  guardian  ad  litem  for  an  infant,  who  is  not  at  tho 
time  a  party  to  the  .suit,  is  a  nullity;  but,  after  tho  infant  has 
been  made  a  party,  tho  appointment  of  a  guardian  ad  litem  for 
him,  even  if  made  without  any  previous  service  of  process,  and 
otherwise  irregular,  is  voidable  merely,  and  not  absolutely  void; 
yet  such  irregular  appointment,  although  it  will  work  a  reversal 
on  error  of  a  decree  against  tho  infant,  and  may  be  vacated  by 
tho  chancellor  on  motion,  is  valid  until  reversed  or  set  aside  ;  and 
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the  subsequent  appointment  of  another  guardian,  while  the  former 
is  unrevoked,  is  void. — S.  C 56' 

31.  Amendment  of  bill, — Under  the  act  of  Februarys,  1858,  "amend- 
atory of  proceedings  in  chancer^',"  (Session  Acts,  ]  857-8,  j).  230,) 
any  amendment  of  a  bill,  either  as  to  parties  or  averments,  which 
may  become  necessary  to  meet  the  justice  of  the  case,  or  to  meet 
any  state  of  the  j)roof  that  will  authorize  relief,  must  be  allowed 
by  the  chancellor,  upon  such  terms  as  he  may  deem  just  and  equi- 
table; but  the  statute  does  not  authorize  the  allowance  of  an 
amendment,  which  would  convert  th*  bill  of  the  wife  into  the  bill 
of  the  husband,  and  enable  him  to  assert  a  claim  barred  by  the 
statute  of  limitations. — King  and  Wife  v.  Avery ICS 

32.  Same;  statute  of  limitations. — If  a  bill  is  filed,  by  mistake,  in 
the  name  of  the  wife  as  a  feme  sole,  to  recover  her  interest  in 
slaves  which  accrued  to  her  before  her  marriage,  and  Avhich 
vested  in  the  husband  by  virtue  of  his  marital  rights  ;  and  an 
amended  bill  is  afterwards  filed,  in  the  name  of  husband  and  wife, 
after  the  statute  of  limitation  has  barred  the  husband's  right  of 
action, — the  statute  is  a  bar  to  the  relief  sought,  although  the 
statutory  bar  was  not  complete  when  the  original  bill  of  the  wife 
was  filed.— ^.  C 1 169 

33.  Same;  filing  without  leave,  and  waiver  of  irrcgularitg. — An  amended 
bill,  or  matter  of  amendment  brought  forward  in  a  bill  of  revivor, 
will  be  stricken  out  on  motion,  if  filed  without  leave  previously 
obtained ;  but.  if  no  such  motion  is  made,  and  answers  are  after- 
wards filed,  treating  the  amendment  as  properly  made,  and  it  is 
recognized  and  acquiesced  in,  both  by  the  iiarties  and  by  the  chan- 
cellor, the  appellate  court  will  consider  the  irregularity  as  waived. 
Bondurant  v.  Siblcg''s  Heirs 5G5 

34.  Multifariousness. — A  bill,  filed  by  a  widow,  joiutlj"  with  her  only 
child  by  her  first  husband,  against  the  administrator  and  heirs-at- 
law  of  her  second  husband,  asking  an  account  of  the  hire  of  certain 
slaves,  in  which  the  v,  idow  had  a  life-estate  at  the  time  of  her 
first  marriage,  during  the  period  of  her  second  husband's  posses- 
sion of  them,  a  partition  of  the  slaves  between  her  and  her  child, 
and  the  recovery  of  her  distributive  share  of  her  second  hiisband's 
estate,  is  multifarious,  since  it  asserts  sei)arate  and  distinct 
rights,  in  which  the  complainants  have  no  coninuiuity  of  interest. 
Bean  v.  Beanos  AdnVr 17 

35.  Dismissal  for  mullifariousncss. — Although  the  chancellor  seldom 
.should,  he  nevertheless  may,  sua  sjjonto,  dismiss  a  bill  for  multifa- 
riousness; and  if  the  objection  I'oally  exists,  the  appellate  court 
will  not  reverse  his  decree. — S.    C 17 

36.  Offer  to  do  cquily. — A  bill  for  the  reformation  of  a  contract  so  far 
partakes  of  the  nature  of  a  bill  for  sxjecific  performance,  that  it 
requires  an  oil'or  by  the  complainant,  in  his  bill,  to  do  equity,  by 
complying  with  all  the  stipulations  of  the  contract  on  his  part  to 
be  performed  ;  and  an  offer  to  pay  the  uni)aid  balance  of  the  pur- 
chase-money, wliicli  is  alleged  to  have  been  a  specified  sum  in 
gross,  is  not  a  sufficient  ofi'er  to  do  equity,  when  the  proof  show>: 
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tliiit  tlio  agreed  price  was  a  certain  sum  per  acrc,^vliicli  ainouiited 
in  tlio  iijrgregatc  to  a  larger  sum  tliau  that  specilied  iu  the  bill. 
ljiU\ii<j»le;fn  Heirs  v.  J>iIli)i(jHleij 4'25 

37.  What  (h'fcnse  mui/  be  set  up  in  an>nce)\  iiitliout  cro-ia-bill. — Under  a 
bill  for  the  reformation  of  a  contract,  the  defense  may  be  set  up 
in  the  answer,  with(mt  filing  a  cross-bill,  that  the  complainant's 
ofier  to  do  equity  ia  insufficient — .-S'.  C 4:i5 

38.  Exceptions  to  ?«a«/er'«  report ;  ohjcctiouH  to  evidence. — If  a  jiartj' 
fails  to  object  to  evidence  at  the  time  it  is  introduced,  on  a  hear- 
ing before  the  master  under  a  reference,  he  cannot  question  its 
competency  on  exception  to  the  nuister's  report. — Kinney  v.  KinKey.  393 

3'J.  Same. — If  a  party  excepts  to  some  particular  conclusion  or  deci- 
sion of  the  master  under  a  reference,  on  the  ground  that  it  is  iiu- 
authorized  by  the  evidence,  it  is  the  duty  of  the  muster,  luider  the 
practice  in  this  State,  to  report  the  evidence  relating  to  that  mat- 
ter, although  the  decree  of  reference  did  not  diiect  hini  to  report 
the  evidence;  yet,  if  the  party  excepting  did  not  object  to  the 
competency  of  the  evidence  adduced  before  the  master,  and  the 
decree  of  reference  directed  the  master  to  draw  a  conclusion  from 
the  evidence,  every  reasonable  presumption  will  be  made  in  favor 
of  liis  decision,  and  it  will  not  be  interfered  with  unless  plainly 
wrong. — S.    C 393 

40.  Variance. — "Where  a  purchaser's  bill,  seeking  the  reformation  of 
his  vendor's  deed  for  land,  alleges  that  the  laud  Avas  bought  at  the 
aggregate  price  of  8:29,0UO  in  gross,  while  the  proof  shows  that 
the  agreed  price  was  sl.5  per  acre,  and  amounted  in  the  aggregate 
to  more  than  !i53U,OU0, — the  variance  between  the  allegations  and 
proof  is  fatal.' — BilVuujslcij's  Heirs  v.  UiUinf/nki/ 42.j 

41.  Same. — The  bill  alleged,  that  tb.o  slave  in  controversj*,  in  which 
the  complainant  claimed  a  separate  estate  under  a  contract  be- 
tween her  husband  and  one  J.,  was  sold,  conveyed  and  delivered 
by  her  husband  to  said  J.,  ia  consideration  of  the  latter's  agree- 
ment to  become  surety  for  him  in  a  certain  law-suit,  and  to  pay 
whatever  judgment  nught  be  recovered  against  him  ;  "and  that 
whatever  might  be  left  of  the  value  of  the  negro,  and  her  hire, 
after  satisfying  the  judgment  that  might  be  recovered  against  B. 
(the  husband),  and  the  girl  herself,  if  she  was  not  taken  to  sat- 
isfy the  judgment,  J.  was  to  convey  to,  and  settle  upon  complain- 
ant, in  her  own  right,  anil  as  her  own  sole  and  separate  estate, 
and  to  her  heirs."  The  proof  was,  that  B.  delivered  the  slave  to 
J.  to  indemnify  liim  again.st  his  liability  as  surety  for  the  costs  of 
the  law-suit,  "  upon  condition  that,  if  the  siiit  should  go  against 
B.,  the  negro  Avas  to  be  sold,  and  the  proceeds  of  sale  to  bo  first 
applied  to  the  payment  of  the  costs  of  the  suit,  if  necessary,  and 
the  residue,  if  any,  to  be  paid  over  to  the  complainant ;  but,  m 
the  event  that  B.  gained  tlie  suit,  the  negro  Avas  to  be  put  in  the 
possession  of  the  coniplaiuant,  as  her  own  and  separate  property, 
and  J.  Avas  to  transfer  to  her  all  the  title,  interest  and  claim  that 
he  had  to  the  negro,  for  her  separate  use  and  benefit."  Held,  that 
there  Avas  a  fatal  A^ariauce  between  the  allegations  and  proof. 
Jh'.rvs  V.  Hudson f*"^ 
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12.  Same. — So,  where  tlie  bill  allefjod,  that  J.,  in  pursuance  of  his 
previous  contract  with  B.,  yerhally  sold  and  delivered  the  slave 
to  the  complainant,  as  her  separate  estate,  in  consideration  of  her 
promise  to  secure  and  indeuinify  1dm  against  liis  liability  as  sure- 
ty for  B.  in  the  law-suit ;  while  the  proof  only  showed,  that  he 
delivered  the  slave  to  her,  and  said  that  he  made  no  further  claim 
to  the  slave, — the  variance  was  held  fatal. — S.  C G2 

43.  Same. — So,  wliere  the  bill  alleged,  that  the  complainant  after- 
wards delivered  the  slave  to  the  defendant,  upon  his  promise  and 
agreement  to  indemnify  J.  against  his  liability  as  surety  for  B.,  to 
satisfy  whatever  judgment  might  be  recovered  against  B.,  to  keep 
the  sliive  hired  out  at  a  specified  price,  to  return  her  to  the  com- 
plainant after  it  was  ascertained  what  he  had  to  pay  on  the  judg- 
ment against  B.,  if  the  negro  Avas  not  taken  to  satisfy  the  judg- 
ment, and  to  account  for  her  liire ;  while  the  proof  showed,  that 
the  defendant's  agreement  was  to  take  the  ^dace  of  J.  as  surety 
for  B.,and  to  dispose  of  the  slave,  at  the  termination  of  the  suit, 
in  like  manner  as  J.  was  to  liave  disposed  of  her  under  his  agree- 
ment with  B.  as  above  stated, — the  variance  was  held  fatal. — S.  C.     G2 

44.  Dismissal  icitltont prejudice. — Tlie  comjilainant  in  this  case  being 
a  married  woman,  suing  by  her  next  friend,  and  there  being  a 
fatal  variance  between  the  allegations  and  proof,  the  bill  was  dis- 
missed without  prejudice. — S.  C 02 

45.  Dismissal  for  leant  of  proseciiViMt. — "SVhere  the  complainant  re- 
fuses, after  his  bill  has  been  pending  for  several  years,  t^  i)ursac 
the  course  suggested  by  the  chancellor,  and  which  is  the  only 
proper  course,  to  bring  in  a  party,  who,  though  made  a  defendant, 
has  not  been  brought  before  the  court,  the  bill  may  bo  dismissed, 
on  motion,  for  want  of  prosecution;  and  the  complainant  cannot 
excuse  his  negligence  in  failing  to  j)roceed  against  the  absent  de- 
fendant, on  the  ground  that  he  was  not  a  necessary  party  to  tlio 
bilk     "Where  the  complainants  are  inf;iuts,  eiiing  by  their  next 

(fi'ieud,  the  more  usual,  and,  ordinarily,  the  proper  x>i'actice,  is  to 
remove  the  next  friend ;  yet,  if  the  chancellor,  in  the  exercise  of 
his  discretion,  dismisses  the  bill,  the  appellate  court  will  presume 
that  he  did  so  because  the  interests  of  the  infants  did  not  require 
a  further  prosecution  of  the  suit. — Bondurani  v.  Sihlo/s  Heirs ;jG5 

46.  Dissolution  of  injunctioi^,  leiihout  dismissal  ofhiU. — An  injunctio)i 
may  properly  be  dissolved  for  want  of  equity,  where  the  allega- 
tions of  the  bill  are  not  suflicient  to  authorize  the  inteiference  of 
the  court  by  injunction,  aUhough  the  bill  may  bo  retained  for 
other  relief. — Harrison  v.  AlcCrar;/ Gr/ 

47.  Jiliat  is  final  decree. — A  decree  in  chancery,  wliich  settles  all  the 
efpiities  between  the  jiarties,  leaving  only  the  matters  of  account 
to  l)e  adjusted  on  a  reference  before  the  master,  is  such  a  final  de- 
cree as  will  sHjijiort  an  apfieal. — Uradford  r.  Bradlei/'s  Jdm'r A')'.\ 

4-i.  Decree  ron^trurd  «s  authorizing]  i-s>:uv  of  li.  fa. — A  decree  in  chan- 
cery, rendered  on  pleadings  and  proof,  under  a  bill  fded  by  the 
secured  creditors,  against  the  trustees  in  a  deed  of  trust,  charging 
them  with  Avaste,  negligence,  and  njisapplication  of  the  assets; 
adjudging  that  the  complainants  are  entitled  to  relief  and  order- 
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big  tbo  master  to  state  an  accoiiut  of  the  several  dcbts'due  to  the 
coiiiplaijuuits  respectively,  autl  the  several  anioimts  with  which 
each  trustee  is  char<^eable,  and  to  ascertain  the  jn-o-rata  dividend 
of  each  creditor;  and  a  subsequent  decree,  contiriuiiif^  the  mas- 
tin's  report, — thoujih  informal,  are,  when  construed  toj^ether  and 
iu  connection  with  tlie  bill  and  the  master's  report,  ci(iiivalent  to 
an  order  for  the  payment  of  the  several  sums  of  money  ascertained 
to  be  due  from  each  of  the  trustees  to  each  of  tlie  creditors,  and 
suflicieut  to  authorize  the  issue  of  aji.fa. — McLcni'jre  v.  Xuckolln,  662 

CHARGE  OF  COURT. 

1.  Abstract  charge. — An  abstract  charge,  or  one  which  is  not  shown 
by  the  record  to  have  been  predicated  on  some  evidence  before  the 
jury,  is  properly  refused. — McGuirc   v.   The  State ICl 

2.  Same. — A  charge  to  the  jury  cannot  be  considered  abstract,  when 
the  bill  of  exceptions  recites  evidence  tending  to  show  the  exist- 
ence of  the  facts  on  which  it  is  predicated ;  and  if  the  record  fails 
to  show  such  evidence,  the  a])pellato  court  will  presume  that  ai 
charge  giv(,'n  was  not  abstract,  when  the  bill  of  exceptions  does 
not  purport  to  set  out  all  the  evidence. — McLcmore  v.  XuckoUs 6G2 

3.  I're>iu)ii2>t'i0)i  in  favor  of  judyment. — When  a  charge  is  requested, 
which,  on  the  fiicts  hypothetically  stated,  asserts  a  coiTcct  legal 
proposition;  but  those  facts  might  l)e  !oet  and  avoided  by  proof 
ot  other  facts,  Avhich  would  render  tlie  charge  erroneous, — if  the 
bill  of  exceptions  does  not  purport  to  .set  out  all  the  evidence, 
the  appellate  couri  will  pi-esume,  iufavprof  the  ruling  of  the  pri- 
mary court,  that  sucli  additional  facts  were  proved. — S.  C 6G2 

4.  Charge  as  to  constntcfion  and  cjfrcf  of  other  charges. — "Where  the 
court,  after  liaving  charged  the  jury  orally,  gave  several  charges 
iu  writing  at  tlie  request  of  tlie  defendant,  and  then  added,  "that 
the  jury  would  receive  the  written  charges,  in  connection  with 
the  chargi's  and  law  r.s  given  and  expounded  orally  from  the 
bencli.  as  the  law  of  the  case," — held,  that  this  was  not  erroucou.s. 
Seolt  V.  The  Stale 117 

5.  Charge,  if  correct,  riiiist  he  given  as  asked. — Since  the  statute 
(Code,  \N  2'.i7}o)  imperatively  requires,  that  a  chargi!  to  the  jury,  if 
coi-rect  and  not  al)stract,  must  be  given  iu  the  language  in  which 
it  is  ashed,  the  doctrine  of  error  witliout  injury  cannot  bo  .ii)plied 
to  the  refusal  of  such  charge,  although  tlie  legal  proposition  em- 
braced iu  it  was  substantially  enunciated  iu  another  charge  given 

by  the  court.— 2'o/^/  v.  ITcCall 20 

6.  Charges  given  on  request  inii-^tlie  taken  hg  Jury  on  retiremenf. — When 
charges  to  the  jury,  in  writing,  are  given  by  the  court  at  the  re- 
quest of  a  party,  it  is  the  duty  of  the  court  to  allow  the  jury  to 
take  such  charges  with  them  on  their  retirement,  and  the  refusal 
to  do  so  is  error  ;  the  statute  (Code,  v^  2355)  is  mandatory,  and  not 
simply  directory. — Miller  r.  Hampton 312 

'.  Charge  misleading  jnnj. — A  charge,  asked.  Avhich  is  calculated  to 
confuse  and  mislead  the  jury,  is  properly  refused. — Tillman  r. 
i'hadirick , 31' 
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8.  Same. — In  an  action  to  recover  damages  for  a  broach  of  promise 
of  man-iage,  a  charge  Trhich  predicates  the  x>^aintiff 's  right  to  re- 
cover on  the  proof  of  a  promise  and  breach  thereof,  and  entirely 
disregards  the  evidence  adduced  by  the  defendant  tending  to 
show  a  justification  of  the  breach,  is  erroneous. — Esjnj  v.  Jones.. .  379 

9.  Charge  invading  provinoe  of  jury. — Where  it  is  necessary  to  infer 
an  additional  fact,  not  proved,  from  the  facts  which  are  jiroved,  a 
general  charge  on  the  evidence  is  an  invasion  of  the  province  of 

the  jury,  and  is,  consequently,  erroneous. —  Ward  v.  The  Stale J5S 

Also,  Smith  V,  The  State 472 

M.  ^'  C.  Railroad  Co.  v.  Bihl 472 

Barker  v.  Bell '. 354 

10.  Same. — Where  the  fact  of  agency  is  controverted,  and  there  is 
any  evidence  tending  to  establish  it,  the  sufficiency  of  that  evi- 
dence is  a  question  for  the  jury,  under  appropriate  instructions 
from  the  court ;  and  a  charge,  asscrtiug  that  the  evidence  is  not 
suflicient  to  prove  the  agency,  is  erroneous. — Bank  of  Montgomery 

V.  Planneti's  Adm'r 222 

CODE  OF  ALABAMA. 

1.  ^N^  397-99.  Keeping  restaurant  iuthout  license. — Ilattensteinv.  The 
State 1 57 

2.  vH  399,  400.  Sale  of  slave  by  unlicensed  negro-trader. — McGehco 

V.  Hump .' G51 

.3.  ^^  J056  -  59.  Retailing  spirituous  lic^uors  v>"ithout  license. —  'Thomp- 
son V.  The  State 151 

4.  v^  1359.  Widow's  quarantine. — McAUistrr\  J''.t'r  v.  2IcAlUstcr 4d4 

5.  ^^\  1360-72.  As.signuient  of  dower  by  i)robate  court. — Smith  v. 
Joh  nson ()33 

6.  §  Ibol.  Statute  oi  ivixuas.—Bagland  c^- IIoivcJl  r.   Wipni's  Adra'r.. .     32 
Also,  Boylcin  cj*  Mcllae  i\  Dulltondc  tj-  Co 577 

7.  ^^  1582,  1596.  Advancements  in  case  of  x)artial  intestacy. 
Greene's  Ex' r  v.  S2)eer  and   Wife 532 

8.  ^  1605.  Lapsed  legacies. — Jones  v.  Jones'  Ex'r 646 

9.  \S§    16G7-8,   1720.   Grant  of   administration. —  Watson  v.    Collins' 

Adin'r 5rt7 

Also,  Ward  v.  Cameron's  Adm'rs 691 

10.  ^^  1669.  Waiver  of  right  of  administration — T'orrrster  r.  Forres- 
ter's Adm'rs 39.^ 

11.  vS  J696.  Removal  of   aduiinietrator    for    misconduct. — Forrester 

V.  Forrester's  Admr's 393 

12.  \^  J847.  Claims  against  insolvcut  estates. — Jkene's  Adui'r  v.  Phil- 
lips. GoldsJ>y  ij-  Blevins 312 

Also,  Sluhbs  V.  Jieene's  Adm'r 627 

13.  ^  1883.  Statute  of  non-claim. — T)a)ik  of  Montgomery  v.  Phinnett's 
Adm'r 222 

14.  ^  1983.  llusljaud's  power  over  wife's  statutory  separate  estate. 

I'aiterson  v.  Fla naga n 513 

Also,  Alexander  r.  Sa ulshury 375 

Canty  v.  Sandcrford 9 ' 

Murphrec  i\  Singleton 412 
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15.  v^S  •20:¥),  2132.  Action   by   s"^i'<li!i''i- — Loiigmlrc  r.  rUMugton...  295 
IG.  0  212'J.  Wlio  is  proper  party  plaintiff. — BeiMVa  Adrn'r  v.  Smith,  (JVJ 

17.  (^  ■^2]G.  Liability  of  ailverse  holder  for  rents, — Ormond  v.  Mar- 

rm 503 

18.  vH^  2235.  Assignment  of  breacbcs  in   compLaint. — jStone  ^-  Beat 

V.   Wutmn 279 

19.  v3^S  223G-37.  Requisites  of  plea. —  Wynnev.  Whkcuant 46 

Also,  Ilopliiifton  V.  SltcJfon 30B 

20.  «  2240.  Set-oK—Juniuadi/  v.  Lambert 57 

Also,  Xclms  v.  Frewitt 389 

Wood  cj"'  Klmhrouffh  v.  Fowler 55 

21.  ^  2253.  Demurrer.— Ou-.5('(?i/ r.  M.  <f  W.  F.  Railroad  Co 560 

22.  ^2*255.  I'leadini;- over  no  ■waiver  of  error. —  TViUiamH  v.  Ivcy 242 

23.  ^S  22-;4.  Exceutioa   of   void   process,  regular  on  its  face. —  7T/7- 
so)i  r.  Sa ici/er G31 

24.  ^  229(1.  Covnpotency  of  transferror  as   witness  for  transfcrreo. 
Coa te  r.  Coa  te'n  Adm'r^ G95 

25.  t>  2302.  Conipeteucy  of  ^vitness  as  affected  by  interest. — IJcLe- 

more  r.  XitekoUs GC2 

Also,  Coale  v.  Coatc's  Adm''rs j G95 

2G.  ^  2313.  Proof  of  demand  by  plaintiff's  own   oatli. — Crymcs  v. 

While  iS'  Johmon 549 

£7.  «^\^  2318-28.  Depositions.— J/cG'iVZ  r.  Monetle 49 

Also,  Doiujlass  v.  31.  .J-  W.  F.  Failroad  Co 638 

23.  §^  2330-3G.  Discovery  at  law. — Bivcns  v.  Broivn 422 

Also,  Cripnes  r.  717; itc  .f-  Joh nson 549 

29.  vvJ  235-l-')t).  Proving  bill  of  exceptions  in  appellate  court. — Gar- 
lirui'o)!  V.  JotH'f! 240 

30.  '^  2:!55.  Charges  to  jury.- Z'e??//   r.  McCaU 20 

Also,  Miller  v.  Ihimplon 342 

31.  ^  2357.  Xousuit,  with  bill  of  exceptions. — Douylaf-s  r.  M.  cS'  W.  F. 
Failroad  Co 638 

V'2.  iS  2358.  Execution  of  bill  of  exceptions. —  Union  India  Fuller  Co. 
r.  Milchell 314 

33.  v^  23G5.  Xonsuit  on  verdict  for  less  than  850.— Tr<)Of?<j"-  Kimhroujli 

V.  Fowler 55 

34.  0  2403.  Amendment  of  complaint.- — Jeini-^on   r.  J^mith 1S5 

xVlso,  Lonejmire  r.   Filkitie/lon 296 

Jeinuan   v.  MeAIahon't;  Adnt'r , 431 

35.  vv>  2407-03.  Pehearing  at  law,— Drtc/."   v.  MeCamphell 609 

'?){].  (ivS  21G2-4.  Property  exempt  from  execution. — Cook  v.  Baine.. ..   350 

37.  ^   2465.    Action   against   offici^r  levying   on  exempt  property. 
Cook  r.  Balne 350 

38.  ^2481.  Limitation  ot  actions. — Foil  y  r.  Me  Call 20 

AUo,  McGill  V.  Monette - 49 

39.  j  2545.  Garnishment. — Chambers  v.  Yarnell 400 

Also,  Bonner  v.  Marlin  ,j'  Lowe 83 

Goode  r.  Holeomhe  and  Wife 94 

■10.  V'^'*  2596-7,2628,2632.  Summary  proceeding  against  tax-collector. 
Ware  V.   Greene 494 

47 
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41.  5^  2734,  2737,  2740.  Bail-bond,  and  breach  th&TGot—Steicart  i\ 
TVarJield 44G 

42.  $  2779.  Examination  of  parties  as  witnesses,  in  appeal  case  from 

justice's  court.— HamhUn  r.  McLendon  <^-  Hohiiiion 711 

Also,  Alu.  4'  Tenn.  Ekers  Eaiiroad  Co.  i\  Oaks  ^-  MilU G34 

43.  6  29r>6.  Equitable  attachment.— /S«ii /ft  v.  Moore 327 

44.  §3032.  Damages  on  affirmed  judgment. — Laurence  r.  Jones 3S3 

45.  $3041,  Security  for  costs  of  appeal.—Dai-is  r.  J/cC'a)H^6c7Z CuO 

46.  Forms  of  complaint. —  WUl'mms  v.  Ivey 242,  244 

Also,  Owsley  V.  M.  4-  W.  P.  Eailroad  Co 560 

Watson  V.  Collins^  AdnCr 587 

Freeman  v.  McCann 714 

47.  ^§  3114-15.  Malicious  or  willful  mi.schief. — Johnson  v.  The  State..  457 
48-  §§3158,3165.  Forgery.— Jl/cG!/?>e  r.  The  State IGl 

49.  §3170.  Lai'ceny  in  dwelling-house. — Point  r.  The  State 148 

50.  §  3231.  Living  in  adultery.— 2Lfrt«ZZ  i:  The  State IGO 

51.  §  .3243.  Gaming.— *SmJf/i  v.  The  State 472 

52.  §  32.5().  Gaming  with  slave. —  Jf'ard  r.  The  State ]  53 

53.  §32.57.  Disturbing  public  worship. — Uarrhon  r.  The  State 154 

54.  §§  32S0-S1.  Selling  lii^^uor  to  student  or  minor. — Mcrkic  r.  Tlit 
State 139 

55.  §  3312.  Homicide  of  white  person  by  .slave.— .'Vo//  v.  The  State..  117 

56.  §  3478.  Oath  of  petit  jury.- J/t'G«;;-e  v.  The  State 101 

57.  §  3576.  Service  of  copy  of  indictment  on  prisoner.— >S'co</  r.  Tlte 
Stale 117 

58.  §§3583-85.  Competency  of  juror.— .laroH  r.  The  State lOG 

Also,  Miirjyhy  V.  The  State 142 

69.  §  3GWI.  Conviction  on  te.stiniony  of  accouaplicc.- 7i«.s-.sr.  T/(C>S/«/e,  4G9 
Also,  Smith  r.  The  State 472 

60.  §  3C14.  Change  of  xeune.— Scott  r.  The  State 117 

Also,  Aaron  r.  The  State 1 OG 

61.  §3931.  Removal  of  convicts  to  i>euitentiary ;  sheriff '.s  compen- 
sation.—Gr«?««  v.McGhce 164 

COIJMON  CAEEIERS. 
See  Bailment,  3,  4,  5. 

COMilON  LAW. 

1.  Presumed  to  exist  in  other  Stafe. — In  the  absence  of  evidence  to  the 
contrary,  tlic  courts  of  thj.s  State  will  presume  that  the  couunon 

law  prevails  in  other  States. — Coiuwr  v.  Tnnrick's  Jdm'r 289 

Also,  liorum  r.  Kiny's  Adiiir 606 

CONFLICT  OF  LAWS. 

1.  Constrnction  of  eontrucl. — When  a  guaranty  is  executed  in  this 
State,  and  the  jiromissory  note  on  Avliich  it  is  endoi-seifis  also 
j)ayable  hero,  tlio  liability  of  the  guarantor  imist  be  deterjnined 

by  the  laws  of  tliis  Stnte. — Coirles  r.  Tonnm nd  <)'•  Millikcn 77 

2.  Jvtjresl. — A  pri,imj.s.-5*j)y  note,  made  in  this  State,  but  paynblc  in 
Kew  Orleans,  boars  iuterc.:it  according  to  tho  laws  of  LuuisJ;uia, 
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unless  a  ililVorcnt  rate  is  speciliod  in  the  note  itself — Hunt's  Ex'r  v. 
Hall 702 

3.  L'xtra-tcrrilorial  opcraliau  of  siaiutory  lien. — The  lien  created  by 
the  Mississippi  etatiite  of  1829,  on  property  sold  by  an  adminis- 
trator nnder  an  order  of  the  probate  court,  (nutchinson's  Miss. 
Code  of  1848,  p.  675,  ch.  49,  art.  8,  ^  3,)  cannot  bo  enforced  in  this 
State,  against  a  purchaser  Avhohere  acquired  the  property  in  good 
laith  for  valuable  consideration. — Marsh's  AdnVr -w  EUworiU 85 

CONSTITUTIONAL  LAW. 

1.  Sufficiencij  of  indictment. — An  indictment  nnder  the  act  of  1858, 
"to  prevent  nuisances  and  illegal  trafficking  with  slaves,"  (Ses- 
sion Acts,  1857-S,  J).  285,)  T^hich  is  in  the  form  authorized  by  the 
third  section  of  the  act,  is  not  violative  of  any  constitutional  pro- 
vision.— Schwartz  V.  The  State 4G0 

2.  Jurisdiction  of  State  courts  to  discharge  2>c>'son  in  custody  for  viola- 
tion of  criminal  laivs  of  United  States. — The  courts  of  this  State 
have  now  (July  9,  hSGl )  no  jurisdiction  to  discharge  from  custody 
a  person  who  was  arrested  prior  to  the  passage  of  the  ordinance 
of  secession,  charged  with  a  violation  of  the  criminal  laws  of  the 
United  States  within  the  limits  of  the  State  of  Virginia  ;  the  ques- 
tion of  his  right  to  be  discharged,  or  his  transfer  to  the  proper 
court  in  Vii'ginia  for  trial,  appertaining  to  the  jurisdiction  of  the 
district  court  of  the  Confederate  States. — Ex  parte  Kelly 474 

3.  Civil  jurisdiction  of  justice  of  the  peace. — Where  several  promissory 
notes,  each  for  a  less  sum  than  fifty  dollars,  are  executed  at  one 
and  the  same  time,  for  a  single  debt  amounting  to  the  aggregate 
of  their  several  sums,  and  arc  made  payable  on  the  same  day, 
such  notes  are  within  the  civil  jurisdiction  of  a  justice  of  the 
peace. — Hcrrin  i".  Iluckclew 585 

4.  Leijislatire  2^<>^^'(^>'  '<'  alter  summary  remedy  of  corporation  against 
defaulting  stockholders. — A  sununary  remedy  against  defaulting 
stockholders,  given  to  a  corporation  by  the  act  of  its  incoiiiora- 
tion,  is  no  xiart  of  its  corporate  franchises,  and  may  be  altered  or 
modified  by  the  legislature  at  pleasure. — Ex  part-e  H".  E.  4'  S.  W. 
Eailroad  Co 679 

CONTRACT. 

1.  Assent  of  parties. — It  is  essential  to  tho  validity  of  a  contract  to 
nian-y,  that  there  should  be  reciprocal  promises  between  the  par- 
ties ;  but,  if  a  man  makes  an  express  olVcr  or  promise  of  marriage 
to  a  woman,  hei-  acceptance  and  recijirocal  promise  may  be  estab- 
lished by  proof  of  her  conduct  and  actions  at  the  time,  as  well  as 

by  express  words. — Espy  r.  Jones 379 

2.  J!ilevancy  of  cridence  to proxe  assent. — A  letter  written  by  defend- 
ant to  plaintitf  and  another,  recpiesting  them  to  publish  in  tlu-ir 
ncAsspaper  an  advertisement  of  an  incorporated  school,  of  which 
the  defendant  was  one  of  the  trustees,  does  not  authorize  the  pub- 
lication of  the  advert i-sement  by  tiu'  idaintifi'  alone  in  his  paper, 
pud  does  not  prove  an  assent  by  the  defendant  to  such  publica- 
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tiou :  yet,  it  being  shown  that  the  defendant,  when  payniGnt  Avas 
demanded  of  him,  made  no  objection  to  the  publication,  but  only 
insisted  that  the  account  shouUl  have  been  chiuged  against  the 
school,  auduot  against  himself  iudividuaily,  the  letter  is  admissi- 
ble evidence,  as  tending  to  shoAv  his  agency  in  procuring  the  pub- 
lication in  his  own  name. — Stroiia  v.  Cailhi's   Jdm'r 700 

3.  lUeyalUij  ofconskleraiion. — If  the  cousid»-ratiou  of  a  note  is  luirtly 
illegal,  it  avoids  the  wlwols  note  :  but  the  maker,  when  sued  ou 
the  note,  maj'  nerertheiess  Avaive  the  illegality,  and  Jnsi.~t  on  a 
failure  of  the  consideration. —  W'jnue  v.  irin^onaat IH 

4.  Sufficiency  o-f  consideration. — A  bond,  executed  by  The  intendant 
ef  an  incorporated  town,  with  others  a?  his  sureties,  which  recites 
that,  by  virtue  of  his  election  as  intendant,  he  "is  ther.jby  made 
ex  q^kjo  a  J u-stice  of  the  peace,"  and  is  conditioned  for  the  faith- 
ful discharge  of  his  duties  as  such  justice,  will  be  ujjheld  as  :i  com- 
mon-law obligation,  (although  there  is  no  law  requiring  the  in- 
tendant to  give  bond,)  when  it  appears  that  he  was  at  least  a  jus- 
tice dc  facto,  ajid  that  the  bond  is  supported  by  a  sullicieut  consid- 
eration ;  ami  if  it  was  given  for  the  purpose  of  procuring  for  the 
intendant  patronage  ajid  business  as  a  justice  of  the  peace,  and 
he  did  receive  patronage  and  bnsinessasa  justice  on  the  faith  and 
credit  of  it,  it  ia  siiiiportedby  a  sufficient  consideration. —  iriUiam- 
son  cj-  McArfJtiir  v.  Wool/ 29S 

5.  Da'inagcs  for  hreach. — lu  an  action  for  a  breach  <>f  contract, —  I'y 
which  plaintitf  agreed  to  serve  defendant,  in  the  capacity  of  an 
overseer,  for  the  term  of  one  year,  but  was  discharged,  without 
fault  on  his  part,  before  the  ex])iiation  of  the  ycar,^if  the  suit  is 
commenced  before  the  expiration  of  the  year,  the  plaintilf  can 
only  recover  uidiquidated  damages  for  the  breach  of  contract ;  and 
it  cannot  be  assumed,  as  a  matter  of  law,  that  the  stipulated  wa- 
ges for  the  entire  year  v/ould  be  the  measure  of  damages. —  H'ri'jht 

V.  FalJctier  . . 274 

6.  JuHtification  of  hrcucli. — If  a  man  promises  to  marry  a  wonuiu 
whom  he  believes  to  be  virtuous  and  modest,  and  afterv.ards  dis- 
covers that  she  is  loose  and  immodest,  ho  is  justified  in  breaking 
his  promise;  but,  to  entitle  him i to  a  verdict  on  that  ground,  the 
jury  must  be  satisfied  that  the  jdaintilf  is  a  loose  and  immodest 
woman,  that  the  defendant  broke  his  promise  on  that  accotuit, 
and  that  he  did  not  knoAv  her  character  at  the  time  he  made  the 
promise. — J'--'*P'J  r.   Jonca 3/  !• 

7.  VaJUVtfii  of  contract  conlra-c:ii)i'j  jiolirij  if  vnldic  hind-lufs. — A  con- 
tract between  A.  and  15.,  l)y  wliich  it  is  agreed,  ib;it  the  former 
.shall  enter  a  tract  of  laud,  under  iLe  graduation  act  of  l-'.")!,  (10  U. 
S.  ^ftafutesat  Large,  i>7i.)  in  his  o\vuname,but  for  their  joint  use 
and  benefit,  and  that  the  latter  shall  fnrui.^h  the  piirchasi  -money, 
being  in  contravention  of  the  policy  of  that  statute,  as  ii:dicated 
by  the  aflidavit  reip.iired  of  t'ae  party  making  the  entry,  is  illeg.il 
and  void. — Sm^th  v.  Johnson *'■'■' 

«.  Validity  of  amtract  madr  irilh  ■'iiarc.—X  promissory  no;.-,  given  to 
a  .slave,  for  money  Itorrowed  from  him  by  a  white  man,  is  a  i'l, 
•ind  will  not  snp]>ort  avi  action. — -Martin  r.  Heed -•    ^'  " 


INDEX. 741 

CONTKAC'T— ooxTixn:!.. 

;'.  S((j!U'. — It'  llio  master  knowiii.'^ly  ix'riiiit.s  Iiis  shnc;  to  :U(juiro 
iiHiiicy,  aiul  to  pay  it  out  to  a  tiiiid  iicrsun,  in  a  laii-  Ini^iness  trans- 
action, ]i(3  cniiiidt  ai'lcrwards  roc-laiin  it  ;  l)iit,  if  siu-Ii  lliiid  jicr-soii 
receives  a::<l  h<>|(!.s  tlic  nioiicy  fur  tlii'  lit'iii'lit  of  th<;  .slave,  and  as 
liis  bailee,  aiul  it  in  afteiwards  (i!^<(l,  without  t!'.',;  l:no\\!e(lL';e  of 
the  iiuLster,  in jnnchasi'.!,!;- tlie  sl;iv(!  lor  himself  fnun  the  inabler, 
the  eontj-act  is  void,  and  does  not  divest  the.  title  of  the  Tuaster. 
Urhb  r.  Kellii ;;:j3 

10.  iSanw. — Althon^ii  the  sale  of  any  article  to  a  sla\  e,  without  tin; 
consent  of  the  master,  s|K)ciiyin^  thf?  article,  is  a  jicnul  oli'ense  un- 
der the  laws  of  this  state;  yet,. if  the  contract  has  been  fully  ex- 
ecuted,  and  the  ])r<)j>erty  delLsered  to  tlie  slave,  it  does  not  lie  in 
the  mouth  of  a  third  peison,  Avhen  sued  hy  the  master  for  a  ties- 
])ass  to  the  projx'rty,  to  allej.vo  the  ilie';iili'.y  oi' the  contract. — ^Ycr- 
j.r^r.s  7;'j-'r  r.  Jui-^lir 'M'A 

31.  ])[[J'crciici:  hciirccit  Kule  cikI  cxclrjuijc  ;  ndidiUj  of  fidlc  of  nhire  hij 
nitlici'ii.'icd  ncijro-traihr. — A  contract  for  the  exelian'^c  of  two  slaves, 
of  unetinal  value,  is  not  converted  into  a  sale,  hy  the  payment  of 
a  sun?  of  nu)ney  tor  (he  dil'terencc  of  value,  and  the  insertion  of  ii 
money  Aalue  as  the  consideration  in  the  bill  of  sale  ;  and  on  the 
other  hand,  if  the  transaction  Avas  really  a  sale  of  one  of  the 
slaves,  \vhi(:h  was  void  by  statute,  (Code,  \)v>  o'J9,  40i',)  because  the 
ven(h)r  was  an  nnlifensed negro  trade!-,  the  acceptance  of  another 
slave,  in  part  payment  of  t!K'i)rice,  could  neither  change  the  na- 
ture of  the  contract,  nor  ren.der  it  valid. — Mr(U-hic  r.  Ixiinip Cwl 

12.  Alkro.tlon  of  iryilloi,  hi/  .■nih-^eqiiint  rtrhul  contract. — The  maker 
and  holder  of  a  promissory  note  may,  l)y  subsequent  verbal  agree- 
ment, founded  (!n  .suliicieiit  consideration,  change  the  rate  of  in- 
terest w^iich  it  bears;  yet  the  holder  cannot,  in  a  .suit  on  the  note 
itself,  recover  on  such  modilied  contract. — Jliiiit's  K.rr  r.  llaJt...  7(i2 

13.  Implied  coutracl  of  lunatic. — .Vn  adult  per.son,  v.ho  is  nou  compos 
tncutis,  is  liable  on  an  implied  contract  for  necessaries  furnished 
him,  suitable  to  Ins  estate  and  coridition  in  life;  and  Avhere  no 
guardian  has  been  appointed  for  him,  an  action  for  the  value  of 
such  necessaries  must  jiecessarily  be  prosecuted  against  him  per- 
.sonally.— Ex  parte  XorHdmjtoit -1% 

Pee,  ahso,  Bili.s  of  Exchaxck.  and  Fkomi.-souv  Xotk«. 
Bon  !).'=. 
Vkn'doi:  .\xd  I'L'iau.v:?):!!. 

1.  U'liat  aclioDn  lie  aijain-it  corpomllou.—\\\  ■M\i<m  of  Trespass  for 
fal.-e  imprisonnunt  lies  against  a  corporation,  bur  an  action  on 
the  ca.s(^  for  a  nnilicious  prosecuiiou  does  not. — Owshij  r.  M.  .','•  /> . 
F.  liailroud  Co ''^'^ 

9..  Judicial  iioiice  of  frcc-ma^iouf  ax  eharitabh  corporation. — Tiie  ctUHts 
of  this  State  will  take  judicial  notice  of  the  fact,  that  the  sucieiy  of 
free-masons  is  a  purely  chariiable  corporation.— 7<'»;(/'i»c  r.  (irand 
^■'.>'JJ(:  "/  Alabama '^'~ 
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3.  Compctencif  of  corporator  as  juror,  and  as  uitnessfor  corporation. — 
The  society  of  IVee-masons  being  a  jjurely  charitable  corporation, 
a  member  of  the  society  canuct  be  said  to  have  tlie  smallest  pecu- 
niary interest  in  the  event  of  a  suit  to  which  the  societj-  is  a  part;^' ; 
consequently,  he  is  a  competent  juror,  and  a  competent  witness 
for  the  society. — S.  C 473 

4.  Variance  in  description  of  corporation. — The  society  of  fi-ee-ma«oiis 
in  this  State  being  incorporated  by  the  name  of  the  "  Most  Wor- 
shipful Grand  Lodge  of  Ancient  Free-masons  of  Alabama  and  its 
Masonic  Jurisdiction,"  and  suing  by  that  name,  a  charter  gi-anted 
by  the  "  Grand  Lodge  of  the  State  of  Alabama,"  authorizing  the 
persons  to  whom  it  is  directed  "  to  form  themselves  into  a  reguhir 
lodge  of  ancient  free-masons,  by  the  name  of  Yorkville  Lodge  No. 
13],"  sufficiently  appears  to  have  been  issued  by  said  corporation, 
and  the  misdescription  does  not  amount  to  a  material  vari- 
ance.— S.   V 478 

5.  Lcfji^tative  poiftr  to  alter  suiiimar;/  rcmcdij  of  corporation  agaiiint 
defanlling  stockholders. — A  summary  remedy  against  defaulting 
stockholders,  given  to  a  coi'poration  by  the  act  of  its  incorpoi;a- 
tion,  is  no  part  of  its  coi^iorate  franchises,  and  may  be  altered  or 
modified  by  the  legislature  at  xdeasarc  — Ex  parte  A'.  E.  c'f-  S.  TV. 
llailroad  Co G79 

6.  Statutory  liahiUtyof  railroad  compan;/. — In  an  action  against  a  rail- 
road company,  to  recover  the  value  of  horses  run  over  and  killed  by 
the  defendant's  engines  and  cars,  if  the  evidence  simply  shows  that 
the  horses  were  run  over  and  killed  by  a  train  of  cars,  and  that 
the  engineer  in  charge  of  the  train  failed,  at  the  time  the  accident 
occurred,  to  comply  with  the  requisitions  of  the  statute  as  to 
blowing  the  whistle,  ringing  the  bell,  reversing  the  enciue,  tfcc, 
(Session  Acts  1657-8,  p.  15,)  the  court  is  not  authorized  to  charge 
the  jury,  that,  if  they  believe  the  evidence,  they  must  find  for  the 
plaintiii':  such  a  charge  is  an  invasion  of  the  province  of  the  jury, 
who  alone  could  infer  fioni  the  evidence  that  the  damage  was 
caused  by  the  engineer's  neglect. — J/,  tj-  V.  llailroad  Co.  v.  llibh..  C99 

COSTS. 

1,  Against  garnishee  and  transfcrree. — If  atransferrec  of  the  debt  ad- 
mitted l)y  the  garnishee  to  be  due  to  the  defendant,  when  brought 
in  on  notice,  fails  to  make  good  his  claim  to  the  debt,  the  costs  of 
the  contest  should  be  taxed  against  him,  and  not  against  the  gar- 
riisliee. — Chainhcrs    v.   YarntU -lOi^ 

2.  Sccurilg  for,  hg  non-raidoit ;  prtfutrnption  in  favor  of  Jiidgiiwnt. 
In  an  action  by  A,  for  the  use  of  15,  tlie  j)huntill'  was  required  to 
give  security  for  tho  costs,  on  the  ground  of  non-residence.  At 
the  next  t'-n.i,  C  "  acknowledged  himself  security  for  the  costs  "  ; 
and  tho  plnimill'  amended  lii;i  couij)laint,  by  .striking  ont  tho 
words  "  wlio  .sr.t .-,  f<ir  the  use  of  13  ".  On  a  subse(inent  day  of  tlie 
same  term,  plaintil'!'  Took  a  non-suit,  and  judgment  for  llie  costd 
was  therenpou  en{ere<l  against  C  ;  the  minute  entry  reciting  that 
Jio  "  acknowledged  himself  sicmity  for  the  ocmta  in   this  behalf," 
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;incl  tbc  luuiie  of  A  alono  being  stated  in  tlic  margin  as  plaintiff. 
Jhld,  on  motion  in  arrest  of  .judgment  by  C,  "bccanso  lie  ^vart  not 
a  party  to  the  suit  Aviieu  judgment  was  rendered  against  him," 
tbat  tlic  appellate  court  would  presume,  in  favor  of  the  judgment 
of  the  circuit  court,  that  C  was  surety  for  A,  inasnuich  as  the  re- 
cord did  not  distinctly  show  whether  he  was  surety  for  A,  or  for 

B. — Sauh  V.  Cannkliad  4'  Alhn S7 

3.  Security  for  cosls  of  appeal. — On  appeal  from  a  judgment  of  the 
circuit  court,  dismissing  a  petition  for  rehearing  after  final  judg- 
ment, (Code,  tjvj  2407-15,)  the  surety  on  the  rnqxriicdvas  ]H)nd, 
being  a  party  defendant  to  the  judgment  appealed  from,  cannot 
become  a  surety  for  the  costs  of  the  appeal;  and  if  there  is  no 
other  surety  for  the  costs,  (Code,  ^^  3041,)  the  appeal  vvill  be  dis- 
missed on  mutiou. — iMivia  v.  IfcCahtphcll G09 

CKIMrXAI.  LAW. 

1.  Homicide;  admiimihUity  of  character  of  deceased,  as  evidence,  for 
2yroseeiitioit.-—'^ii  a  trial  for  murder,  the  prosecution  cannot  adduce 
evidence  of  the  peaceable  character  of  the  deceased,  when  it  has 
not  been  assailed  by  the  prisoner. — Ben  v.   Tlte  State 103 

2.  Same;  di/iiKj  declarationa. — The  dying  declarations  of  the  de- 
ceased, respecting  the  state  of  feeling  which  existed  between 
himself  and  theprisoucr,  are  not  competent  evidence  fur  tlie  pros- 
ecution.—,S.  C 103 

3.  Same ;  confessions. — Tiie  constable  who  had  the  custody  of  the 
prisoner,  a  slave,  having  said  to  him,  "  If  you  did  it,  you  had  bet- 
ter confess  ;  it  would  be  best  for  you  to  tell  the  truth;  truth  is 
always  the  best  policy ;  but,  if  y(ju  did  not  l;ill  him,  we  don't 
Avaiit  you  to  say  so,'" — \eld,  that  there  v.as  nothing  in  these  facts 
to  siiov,'  that  the  prisoner's  confessions,  subsequently  made  to  tho 
constable  in  the  same  conversation,  were  elicited  through  the  in- 
llueuee  of  either  hope  or  fear;  and  that  the  confessions  were  ad- 
missible evidence. — Aaron  V.  lite  Utaic lOG 

4.  Same;  variance  in  name  of  decAased. —Whcvo  the  indictment 
alleged  the  name  of  tho  deceased  to  be  Louis  JJoudet  or  Boredet, 
while  his  real  name  was  proved  to  be  Louis  JJurdet,  and  to  bo 
sometimes  pronounced  as  if  spelt  Boundet ;  and  the  circuit  court 
thereupon  charged  the  jury,  "  that  if  his  real  name  A\as  tlio  same 
in  sound  as  if  written  Boudet  or  Boredet,  or  so  nearly  tlio  same 
that  the  dilierence  would  be  but  ."^liglit,  or  scarcely  perceptible, 
and  he  would  liave  Iteen  readily  known  by  his  name  being  pro- 
nounced as  if  written  Boudet  or  Boredet,  then  the  variance  would 
not  avail  the  defendant," — Iteld,  that  tlie  ruling  of  the  court  was 
substantially  correct. — S.  C IOC 

5.  Same ;  prcsrunpiion  of  vuOiee. — The  charge  of  the  court  to  tho 
jury  in  this  case,  as  to  tho  presumption  of  malice  in  cases  of  liom- 
jeide,  construed  in  connection  witli  tlie  fact,  indisputably  estab- 
lislied,  that  the  killing  was  perpetrated  with  a  deadly  wta])on, 
held  to  contain  no  error  prejudicial  to  the  prisoner. — Mitrphij  v. 
The  Stat€ 142 
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G.  Homicide  of  white  person  hy  dure  ;  cltarge  to  jury,  as  to  constituent^ 
of  ojjense. — Ou  the  trial  of  a  slave,  under  an  indictment  for  the 
murder  or  volautary  manslaugLter  of  a  wliite  person,  a  chari^'e  to 
tlicj  jury  asserting  tliat,  "  if  thej-  believed  the  defendant  siruck 
the  deceased  with  no  expectation  or  intention  to  kill  him,  and  the 
stroke  did  kill  him,  the  death  was  accidental,  and  the  defendant 
should  be  acquitted," — is  erroneous,  since  it  assumes  that  the  de- 
fendant would  be  entitled  to  au  acquittal,  although  the  blow  was 
given  with  the  intention  to  do  great  bodily  harm. — Seoit  v.  The 
State 117 

7.  Same;  safficiencij  of  verdict. — Under  an  indictment  against  a  .slave, 
charging  him,  in  separate  count.^,  with  the  murder  and  voluntary 
manslaughter  of  a  white  person,  a  general  verdict  of  guilty  is  suf- 
.  ficient  to  authorize  a  judgment, and  scntcnoe  of  death. — S.  C 117 

S.  Forgery  ;  cwisiituent.s  of  offence. — 'Jnder  au  indictment  for  forgery, 
a  conviction  may  be  had  on  ijroof  that  the  prisoner,  with  intent 
to  defraud,  uttered  and  published  as  true  a  forged  instrument, 
kiiowing  it  to  be  fcu'ged. — IfcG-uire  v.  The  State IGl 

9.  Same;  deHcrip'ion  of  fonjed  iii-^lnimeiit  in  indlvlmc.ii. — "An  instru- 
ment of  v>'ritiug,  purporting  to  bi:  an  order,  drawn  by  Sister  Ade- 
line, on  George  Battiste,  fur  nine  dollar-^,"  is  a  sufiicieut  descrip- 
tion, in  an  indictment,  of  the  instruujent  alleged  to  have  been 
forged.— .S'.  C ICl 

10.  Larceny  in  dwelliny-ltou-^c — Under  section  I^ITU  ul'  tlic  Code,  un- 
like the  peual  code  of  lc4  i ,  (Clay's  Digest,  425,  ^  55,)  a  person  may 
be  convicted  of  larceny  in  a  dwelling-house,  although  he  was  in 
the  house,  at  the  time  of  the  tliefr,  by  the  invitation  of  the  owner. 
I'oint  V.  The  State I4f: 

11.  Same;  variance  in  name  of  owner  of  utolen  good<. — NVhere  tlie  in- 
dictment alleged  the  stolen  goods  to  be  the  property  of  JiiJi  An- 
toine,  while  tha  proof  showed  that  they  belonged  to  a  Frenchman, 
whose  name  was  Jidi  Autoinc  in  French,  and  who  was  "geneially 
called  as  if  his  name  was  spelled  r/«ZfcAntoino," — held,  that  there 
was  no  variance  or  misnomer. — iS'.  C 14^ 

12.  Ohtaiiiiny  money  l)y  false  prelinse-s ;  joinder  of  counts  in  indict- 
ment.— In  an  indictment  for  obtaining  money  by  false  pretenses, 
if  tlK;  fal.se  pretense  is  charged,  in  diti'erent  counts,  to  have  been 
nrade  to  "C.  B.  S.  and  C.  L.  S.,  who  were  at  the  time  meml)ers  of 
a  mercantile  firm  of  the  name  and  style  of  S.  A:  S.,",  to  "C.  B.  S.,"' 
and  to  "  C.  B.  S.  and  C.  L.  S.,"' tlierc  is  no  mi'-joinder  of  counts. 
Oliver  r.  The  State ]?A 

13.  Same;  avcrnunl  of  value  of  piropcrty. — Au  a'>'ermeut  in  sucli  in- 
dictment, that,  by  nutans  of  the  false  pretence  charg<>d,  the  de- 
fendant obtained  "sixty-five  dollars  in  money,"  is  snfiicientiy 
delinit.'  i;nd  certain,  without  an  additional  avennent  of  the  value 

of  the    money. — S.  (.' 13* 

14.  Samu ;  dacrij/lion  oj^  wrillin  instrument. — An  instrument  of  wri- 
ting, purporting  in  its  commencement  to  be  an  indenture  between 
two  parties,  reciting  that  the  party  of  the  lirst  part,  for  a  valuable 
<jonsideration,  "has  sold,  and  binds  himself  to  deliver,  to  the  said 
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party  of  the  second  part,  all  of  liis  present  crop  of  cotton  now 
planted,  or  so  miicli  of  it  as  will  satisfy  his  indebtedness  to  the 
said  party  of  the  second  part ;"  that  "  this  conveyance  is  intended 
as  a  secnrity  for  the  payment"  of  a  debt  due  from  the  party  of  the 
first  part  to  the  party  of  the  seccyid  part,  "  which  payment,  if  duly 
made,  will  render  this  conveyance  void,  and,  if  default  bo  made  ia 
the  payment  of  the  above  sum,  then  the  said  party  of  the  second 
jiart,  and  his  assi<;ns,  are  herel)y  authorized  to  sell  his  certain  crop 
of  cotton,  or  as  much  of  it  as  will  pay  all  of  his  dues  to  the  said 
jiarty  of  the  second  part ;"  and  signed  and  sealed  T)y  the  party 
of  the  first  part. — is  sufficiently  described  in  an  indictment  as  a 
"  deed  of  trust,"  and  is  admissible  in  evidence  under  that  de- 
scription.—<S.  C 134 

15.  Licing  in  adaltenj  ;  sufficiency  of  indictment. — An  indictment  charg- 
ing tliat  a  man  and  a  woman  "did  live  in  a  state  of  adultery  or  for- 
nication," but  not  seating  that  they  thus  lived  with  each  other,  nor 
otherwise  showing  that  they  were  guilty  of  a  joint  olfeuse,  is 
demurrable  for  duplicity. — Ifaull  r.  The  State 610 

16.  Gaming;  ichat  constitutes  a puMic  house. — A  lawyer's  office  is  a 
public  hoTise,  within  the  prohibition  of  the  statute  against  gaming, 
(Code,  ^  3'i43 ;)  and  where  it  consists  of  two  rooms,  front  and  back, 
connected  by  a  door,  in  each  of  which  i)rofessional  business  is 
transacted,  the  two  rooms  are  equally  within  the  statute. — Smith 

V.  The  State 472 

17.  Satne ;  conviction  on  testimontj  of  accomplice. — Where  a  "svitnesa 
testifies,  that  he  was  present  while  the  several  defendants  played 
a  number  of  games  with  cards  ;  that  at  the  request  of  one  of  the 
players,  who  did  not  understand  the  game  well,  he  sat  behind  him, 
aTul,  from  time  to  time,  during  the  whole  continuance  of  thg 
games,  instructed  him  how  to  iday  ;  that  he  took  a  card,  on  one 
or  two  occasions,  from  the  hand  of  said  unskillful  player,  and 
threw  it  down  on  the  table  tor  him,  and,  on  one  occasion,  during 
the  momentary  absence  of  said  i>laj'er,  played  one  of  his  cards  for 
him ;  and  that  he  was  also  engaged  in  reading  a  part  of  tlie  time, — 
the  court  may  refuse  to  instruct  the  jury,  that  said  witness  was 
an  accomplice,  (Code,  ^  3(500,)  and  that  a  conviction  could  not  be 
had  on  his  uncorroborated  testimony. — 5.  C 472 

18.  Betting  at  ten-pins  ;  ';on.stitnent8  of  offense. — Under  the  act  of  1854, 
(Session  Acts,  1853-54,  p.  30,)  as  amended  by  the  act  of  1858, 
(Session  Acts,  1857-58,  p.  267,)  it  is  the  betting  at  ten-pins,  and 
not  merely  playing  the  game,  that  constitutes  the  offense;  but 
it  is  not  necessary  that  the  game  should  be  played  at'oue  of  the 
places  enumerated  in  section  3'243  of  the  Code. — Bass  v.  The  State,  4C9 

19.  Same;  con  fiction  on  tcstimoni/  of  accomjjlicc. — A  pereon  who  en- 
gages in  the  game,  but  does  not  participate  in  the  betting,  is  not 
an  accomplice,  within  the  meaning  of  section  3600  of  the  Code, 
which  forbids  a  conviction  on  the  uncorroborated  testimony  of  an 
accomplice. — S.  C 469 

20.  Gaming  uith  slave;  constitutcnts  of  offense ;  general  charge  on  cvir 
dence. — To  constitute  the  ofleuse  of  playing  cards  with  a  slave  or 
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free  negro,  (Code,  §  325G,)  a  game  must  be  entered  upon,  and  some 
act  done  towards  its  completion,  tliougli  it  is  not  necessarj-  that 
tbe  game  should  he  j)layed  out ;  aud  where  the  only  evidence  be- 
fore the  jury  i?,  that  the  parties  were  seen  seated  on  opposite  sides 
of  a  box,  each  with  four  or  five  cards  in  his  hands,  while  the  rest 
of  the  pack  lay  within  their  reach,  with  the  top  card  turned  face 
upwards,  and  that  they  immediately  bunched  the  cards,  on  seeing 
the  witness,  and  said  that  the  slave  was  telling  the  defendant's 
fortune;  a  charge  to  the  jury,  instructing  them  that,  'if  they 
believed  the  evidence,  they  must  find  the  defendant  guilty,"  is  an 
invasion  of  their  i>rovince. —  Ward  v.  The  Slaie 153 

21.  Bhttirhiiig  piiijUc  worship;  what  constitutes  offense. — To  constitute 
thestatutoryofieuse  of  disturbing  religious  worship,  (Code,^  3.257,) 
the  act  must  be  willful!}'  or  iutentionally  done  ;  it  is  not  sufficient 
that  it  was  done  reckleisly  or  carelessly. — Harrison  v.  Ihe  State..  154 

22.  Same;  evidence  of  character. — Under  an  indictment  for  disturb- 
ing religious  w.orship,  the  defendant  has  a  right  to  adduce  evi- 
dence of  his  good  character;  but,  until  he  has  done  so,  the  prose- 
cution cannot  iirove  his  bad  character  as  a  disturber  of  imblic 
worship. — *S'.  C 154 

23.  Same;  evidence  of  other  acts  of  disturbance. — Evidence  of  the  fact 
that  similar  acts  of  disturbance  had  been  perpetrated  by  other 
persons  in  the  same  church,  without  objection  or  notice  on  the 
jjart  of  the  members  of  the  congregation,  is  irrelevant  and  inad- 
missible.— S.  C 1 54 

24.  Malicious  or  willful  mi-ichicf ;  constituents  of  offense. — Malice  is  a 
necessary  ingredient  of  the  ofiense  denounced  by  section  3114  of 
the  Code;  bitt,  under  section  3115,  if  the  act  is. either  willful  or 
malicious,  the  offense  is  complete. — Johnson  v.  The  State 4.57 

25.  Same;  when  icitness  man  {/ire  opinion  as  to  value  of  animal — Under 
an  indictment  for  willfully  or  maliciously  shooting  a  mule,  a  Avit- 
ness  Avho  was  acquainted  with  the  mule  both  before  and  after  the 
infliction  of  the  injury,  but  who  has  no  skill  in  veterinary  or  medi- 
cal science,  may  state  his  opinion  as  to  the  extent  of  damage 
cau.sed"  by  tlie  wound. — S.  C 457 

26.  Indictment  for  hreach  of  contract  dutji ;  when  it  lies,  and  its  sufficiency. 
An  indictment  lies  against  the  lessee  of  the  city  water-works  of 
Mobile,  for  a  breach  of  the  public  duty  imposed  on  him  by  his 
contract  with  the  corporate  authorities,  in  failing  to  furnish  the 
city  with  a  supply  of  Nvater;  but.  siuce  his  contract  oidy  binds 
him  to  supply  water  to  the  city  from  Three-mile  creek,  and  con- 
tains no  stipulation  as  to  the  quality  of  the  water  to  be  sup- 
plied, an  indictment  Avhich  simply  charges,  in  effect,  that  the 
water  supplied  by  him  was  not  good  and  wholesome,  shows  no 
breach  of  duty  resulting  from  the  contract. — Stein  r.   The  State..   123 

27.  Nuisance;  ivhen  indictment  lies,  and  its  sufficiency. — Selling  and 
furnishing  unwholesome  and  poisonous  water  to  au  entire  com- 
munity is  a  nuisance,  for  which  an  indictment  will  lie  ;  but,  if  the 
indictment  does  not  allege  that  the  defendant,  his  agents  or 
servants,  poisoned  the  water,  or  imparted  to  it  its  unwholesome 
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quality,  it  must  aver  liis  knowledgo  of  itsuuwliolesome  or  poison- 
ous (p'.ali ty  — iS.  C 123 

f28.  iSiUHv ;  rchranc'j  of  evidence. — UiulcB^an  indictment  for  a  nui- 
sance, in  selling  audfurnisliing  unwholesome  and  poisonous  water 
to  an  entire  ooiuniunity,  tlio  prosecution  nmy  adduce  evidence, 
shov.'ing  the  deleterious  effects  of  tlic  water  on  particular  persons, 
members  of  the  con)iininity,  not  named  in  the  indictunuit. — .S'.  C,  123 

29.  Statiitorij  nuisance;  traffickbig  with  sJaven. — To  authoiize  a  con- 
viction under  the  act  of  1858,  "to  prevent  nuisances  and  illegal 
traflicking  with  slaves,"  (Session  Acts  1857-8,  p.  285,)  although  it 
is  necessary  that  three  respectable  wituesses  for  the  >State  shall 
testify  that  the  general  reputation  of  the  defendant,  or  that  of  his 
house,  "as  to  trading  or  trafficking  iUcfjallij  with  slaves,"  is  bad, 
it  is  not  necessary  that  the  jury  should  lind  that  iactto  be  proved  ; 
nor  is  it  necessary  for  the  State  to  prove  the  defendant's  jiermis- 
sion  or  consent  that  slaves  &c.  should  visit  or  loiter  about  his 
premises;  nor  is  it  necessary  that  the  defendant  should  be  a 
licensed  retailer. — Schwartz  v.  The  Slate 4G0 

30.  Same;  stifficicnci/ of  indictment. — An  indictment  under  the  act  of 
1858,  "to  prevent  nuisances  and  illegal  trafficking  with  slaves," 
(Session  Acts,  18.57-8,  p.  285,)  which  is  iu  the  form  authorized  by 
the  third  section  of  the  act,  is  not  violative  of  any  constitutional 
provision. — Schwartz  v.  The  Sfa te - 460 

31.  Keeping  restaurant  without  license;  snffieienci/  of  indictment.— In  an 
indictment  for  keeping  a  restaurant  without  license,  (Code,  $i^  397, 
399,)  it  is  not  necessary  to  allege  that  the  defendant  UYt-s  engaged 
in  the  business  of  keejnng  a  restaurant ;  it  is  sufficient  to  allege  that 
he  "did  keep  a  restaurant"  without  license. — HiUtenstein  v.  The 
State - 157 

32.  BetaiUng  liquors  without  license;  removal  from  county;  Uahilitij 
of  agent. — The  mere  rcjuoval  of  a  licensed  retailer  to  another 
county,  neither  abrogates  his  license,  nor  renders  his  clerk  or 
agent,  who  continues  to  carry  on  his  business,  subject  to  an  in- 
dictment under  the  statute. — Thompson  v.    The  State 151 

33.  SeUing  liquor  to  student  or  minor  ;  constituents  of  offense.— The  stat- 
iite  prohibiting  the  sale  or  delivery  of  liquor  to  students  or  mi- 
nors, (Code,  ^^  3280-31)  applies  to  fermented  li(iuors,  as  well  as  to 
vinous  or  spirituous  liquors. — Merlde  v.   The  State 139 

34.  Same;  opinion  of  witness,  admissit)ilitg  of. — A  witness  who  has 
frequently  drunk  fermented  liquors,  and  who  can  distinguish  them 
by  their  taste,  though  he  has  no  special  knowledge  of  chemistry, 
is  competent  to  express  an  opinion  on  the  question,  whether  lager 
beer  is  or  is  not  a  fermented  liquor. — *S'.  C 139 

35.  Indictment;  statement  of  time. — In  an  indictment  under  the  Code, 
it  is  not  necessary  to  state  the  time  when  an  oflense  was  commit- 
ted, or  to  allege  that  it  was  done  before  the  tiuding  of  the  indict- 
ment.— McGuire  v.  The  State IPl 

3e.  Same;  conclusion. — If  an  indictment  concludes  "against  the 
peace  and  dignity  of  the  State  of  Alabama,"  it  is  not  necessary 
that  each  count  in  it  should  so  conclude. — *S'.  C IGl 
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37.  Joinder  of  offenses  in  indictment. — Two  offenses,  of  the  same  gen- 
eral nature,  and  belonging  to  the  same  family  of  crimes,  may  he 
charged,  in  diiferent  eotants,  in  the  same  indictment,  where  the 
mode  of  trial  and  the  uatnro  of  the  punishment  are  the  same. 

Cawley  v.  The  State. 152 

Also,  Oliver  V.  The  State 134 

38.  Service  of  copy  of  indictment  on  prisoner. — If  a  copy  of  the  in- 
dictment, as  originally  found  by  the  grand  jury,  is  served  upon 
the  prisoner  while  in  confinement,  (Code,  ^  3576,)  the  validity  of 
the  service  is  not  aifected  by  the  fact  that  a  noUe-proscqui  had 
been  entered  as  to  one  of  the  counts, — Scett  v.  The  State 117 

39.  Sufficiency  of  verdict. — xV  general  verdict  of  guilty,  under  an  in- 
dictment charging  two  offenses,  properly  joined  in  difrerent 
counts,  is  sufficient  to  authorize  a  judgment  and  sentence  for  the 
punishment  prescribed  for  one  of  the  offense?. — Cawley  v.  The 
State - J  5a 

40.  lieyularity  of  proceedings  presumed,  ayainst  irregiilariii^s  of  minute 
entries  in  transcript. — The  appellate  court  will  not  presume  that 
the  i)risoner  was  tried  and  sentenced  without  an  indictment,  sim- 
ply because  the  several  minute-entries,  showing  the  trial,  convic- 
tion and  sentence,  are  copied  into  the  transcript  before  the  indict- 
ment.—/S.  C J52 

41.  Change  of  venue ;  cleric's  certificoAe. — On  change  of  venue  in  a 
criminal  case,  if  the  clerk's  certificate,  appended  to  the  transcript, 
states  that  it  "contains  a  true  and  complete  transcript  of  the 
caption  of  the  grand  jury,  and  a  copy  of  the  indictment  with  the 
endorsements  thereon,  together  with  the  recognizances  of  the 
witnesses,  and  all  the  orders  and  judgments  had  in  the  case,  all  of 
which  is  as  full  and  complete  as  the  same  appears  of  record," — 
this  is  a  substantial  conijiliance  with  the  requirements  of  the' 
statute,  (Code,  ^  3613.)— 6'cof/  v.  The  Slate 1 17 

42.  Same  ;  organization  of  grand  jury  ;  sufficiency  of  certified  transcript. 
Where  the  regular  term  of  the  circuit  court  commenced  on  the 
second  Monday  after  the  fourth  Monday  in  Ocioher,  which  was  tlio 
eighth  day  of  Xovemher  ;  and  tlie  indictment,  as  copied  into  the 
certified  transcript  on  change  of  venue,  purported  to  have  been 
returned  into  court  on  the  ninth  day  of  Xoremher ;  while  the 
transcript  stated,  in  its  caption,  that  the  grand  jury  was  organ- 
ized at  a  terra  of  the  court  begun  and  held  on  the  second  Monday 
after  the  fourth  Monday  in  Xovemher,  which  was  the  6th  day  of 
December, — held,  that  the  transcript  did  not  show  that  tlie  grand 
j  ury  was  organized  at  the  regular  term  of  the  court ;  but,  if  a  wrong 
date  was  inserted  in  the  transcript  by  a  clerical  misprision,  (jlu'ro 
being  a  reversal  of  the  judgment  on  other  grounds,)  tlio  mistake 
may  be  corriscted  before  another  trial. — Aaron  v.  The  Slate 106 

43.  lichen  ohjcction  to  grand  jury  may  he  made. — Tlie  objecliou  caniiol. 
be  raised  for  the  first  time  in  the  appellate  court,  that  the  record 
fails  to  show  that  the  grand  jurors  were  regularly  selected  and 
summoned. — Bass  v.  The  Slu te 46!' 

44.  Competency  of  juror. — A  mere  occujjant  and  tenant,  under  a 
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yearly  let  tin  j;,  of  a  room  used  bj'  him  as  a  slcei)iiig  apartment,  is 
not  a  freeholder,  within  the  moaning;-  of  the  statute  (Code,  ^  3oH;5) 
specifying  the  grounds  of  challenge  to  jurors  in   criminal  cases. 
Aaron  v.  The  Stale lOG 

15.  Same. — In  all  trials  for  capital  or  penitcntiarj'  oiTenscs,  ((Jod(% 
^  358,"),)  the  State  may,  at  its  election,  challenge  for  cause  a  Juror 
who  has  a  fixed  opinion  against  capital  or  penitentiary  punish- 
ments; yet  the  statute  does  not  impose  on  the  court  the  duty,  ex 
mero  motu,  of  setting  aside  a  juror  for  this  cause;  nor  can  the 
prisoner  complain,  if  the  State  waives  or  forbears  to  exercise  its 
riglit  of  challenge  —ZItirphy  v.  The  State 11"^ 

1().  Oath  of  petit  jitri/.—lf  the  jury,  in  a  crimiiuil  case,  are  sworn 
"well  and  truly  to  try  the  issue  joined,"  this  is  a  suhstjintial  com- 
pliance with  the  requisition  of  the  statute,  (Code,  §  Si?"*,)  and  is 
suthcient. — McGiiire  v.   The  State IGl 

17.  Jur'tHfUetiou  of  Slate  eourtfi  to  dhehare/c  person  in  cuxtodij  for  viola- 
"  Hon  of  criminal  laws  of  United  States. — The  courts  of  this  State 
have  now  (July  9,  l-^liJ)  no  jurisdiction  to  discharge  from  custody 
a  person  who  was  arrested  prior  to  the  passage  of  the  ordinance 
of  secession,  charged  with  a  violation  of  the  criminal  laws  of  the 
L'nited  States  within  the  limits  of  the  State  of  Virginia  ;  the  qiu's- 
tion  of  his  right  to  he  discharged,  or  his  transfer  to  the  proper 
court  in  Virginia  for  trial,  a])i)ertaiuing  to  the  jurisdiction  of  the 
district  court  of  the  Confederate  States. — Ex  parte  Kelly 474 

DAMAGES. 

1.  For  orerjlowing  land. — In  an  action  to  recover  damages  for  over- 
flowing lands,  a  recovery  cannot  be  had  for  injuries  accruing  after 
the  commencement  of  the  suit ;  but  evidence  of  such  injuries  is 
admissilde,  with  a  view  of  artbrding  information  to  the  jury  of 
the  consequences  of  the  diveision  under  similar  circumstances 
before  suit  brought. — Polli/  v.  MeCall 20 

2.  //(  action  on  attachment  bond. — In  an  action  on  an  attachment  bond, 
if  the  attachment  was  not  vexatious  as  against  the  defendant  iu 
the  process,  the  fact  that  the  attaching  creditor  was  actuated  by 
malice  towards  a  third  person,  who,  though  a  joint  obligor  with 
the  defendant  in  attachment,  was  not  a  party  to  the  process,  af- 
fords no  ground  for  the  recovery  of  vindictive  damages. —  If'ood  r. 
Barker GO 

3.  For  breach  of  contract. — In  an  action  for  a  breach  of  contract, — by 
which  plaintitf  agreed  to  serve  defendant,  in  the  capacity  of  an 
overseer,  for  the  term  of  oius  year,  but  avis  discharged,  withoiit 
fault  on  his  part,  before  the  expiration  of  the  year, — if  tlie  suit  is 
commenced  before  the  cxiiiration  of  the  year,  the  plaintiff  can 
only  recover  unliquidated  damages  for  the  breach  of  contract ;  and 
it  cannot  be  assumed,  as  a  matter  of  law,  that  the  stipulated  wa- 
ges for  the  entire  year  would  be  the  measure  of  damages. —  Wriijht 

V.  Falkner 274 

4.  For  breach  of  trarranti/  of  .soundness  of  slave. — In  ascertaining  the 
purchaser's  damages,  resulting  from  a  breach  of  warranty  of  the 
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souiulness  of  a  slave,  proof  of  the  mine  of  the  sla%'e  a  fo^r  mouths 
after  the  sale  is  admissible,  as  shedding  light  on  the  question  of 
value  at  the  time  of  the  sale. — Sfone  cj-  Bent  r.  JVai^ou jiTO 

5.  Same. — A  slave  being  described  in  the  bill  of  sale  as  a  seamstress, 
it  is  permissible  for  the  purchaser,  in  an  action  to  recover  danmges 
on  account  of  her  nnsouudness,  to  piove  what  vrould  have  been  her 
value  if  sound,    "  taking  into  considei'ation  the  fact  that  she  -was 

a  good,  Xo.  1  seamstress." — S.  C 279 

6.  Same. — In  proving  the  value  of  a  shive,  a  witness  cannot  be  al- 
lowed to  state  what  her  value  would  be,  "  if  she  possessed  the 
qualities  wliich  she  ir«8  reputed  to  possess." — aS'.  C '273 

7.  Same  ;  proof  of  medical  bill  as  part  of  damagee. — It  is  permissible 
for  the  iiurchaser,  in  an  action  to  recover  damages  on  account  of 
the  unsoundness  of  a  slave,  to  prove  at  whose  i-eqnest  a  physician 
was  called  in  to  the  slave,  and  as  whose  property  the  physician 
attended  her  ;  but  the  physician's  account  for  services  rendered 
to  the  slave,  which  was  paid  by  the  purchaser,  is  not  admissible 
evidence  for  him,  until  it  has  been  proved  that  the  services  were 
rendered  as  charged,  for  the  treatment  of  a  disease  existing  at  the 
time  of  the  sale,  and  that  the  charges  were  correct. — .S'.  C 279 

S.  For  breach  of  promise  to  marry  ;  admi-isihil'tii  of  seduction  in  utjora- 
vation. — If  evidence  of  seduction  can  be  received,  in  any  case,  to 
aggravate  the  damages  in  an  action  for  a  breach  of  promise  to 
marry,  it  is  only  where  the  seduction  follows  the  promise,  and  is 
eftected  bj-  means  of  it :  seduction  prior  to  the  promise  is  not  ad- 
missible evidence — -E'sjj]/    r.  Jonc^ 379 

9.  Same  ;  admismhilitij  of  jihiintiff'fi  want  of  eltastiti/  in  mitigation. 
Acts  of  fornication,  committed  by  the  iihiintilf  prior  to  the  de- 
fendant's promise  to  marry  her,  and  in  which  the  defendant  him- 
self participated,  are  not  admissible  evidence  for  him  in  mitiga- 
tion of  the  damages. — -S'.  C 379 

10.  On  affirmance  of  judgment. — On  the  aflirmance  of  a  judgment 
which  has  been  superseded,  (Code,  §  3032,)  the  ten  per  cent,  dam- 
ages should  be  computed  on  the  amount  of  the  original  judgment, 
and  not  on  that  sum  with  the  interest  thereon  up  to  the  time  of 
the  attirmance. — Lawrence  c    Jona 353 

11.  For  vendor's  misrepresentations  us  to  quantity  of  land. — In  ascertain- 
ing thi!  damages  which  the  purchaser  is  entitled  to  recover,  on 
account  of  iiis  vendor's  misrepresentations  as  to  the  quantity  or 
quality  of  the  land,  the  stipulated  price  is  not  conclusive  evidence 
of  value  :  wliero  the  niisrepresentatiou  is  as  to  the  number  ot 
acres  in  a  particular  parcel  of  the  tract,  the  proper  moile  of  com- 
puting the  damages  is,  to  uailtiply  the  average  value  (not  of  tlio 
entire  tract,  but)  of  the  jjarticailar  parcel  per  acre,  by  the  dili'er- 
ence  Ix'twctn  the  number  of  acres  which  it  actually  contained 
and  the  nmubfr  whicli  it  ^^as  represjatod  to  contain. — Tliompson 

V.  Bell 43S 

12.  In  trespass  for  injuries  to  personal  2»'operly. — On  the  execution 
of  a  v.rit  of  inquiry,  after  judgment  by  default,  in  trespass  for 
taking  personal  property,  the  fact  that  the  property  was,  at  and 
before  the  levy  of  tho  execution  which  constituted  the  trespass 
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ci^iujiliiiiK'd  of,  in  the  jxissession  oi"  tlKMlcft'iuliiiiT  in  execution,  is 
conijietent  evidence  lor  tlie  defendant,  in  niilif>:ition  of  danniges, 
as  tending  to  show  that  he  acted  in  j;ood  laith  iii  havinj^  the  levy 
made. — Strrrctr>i  Jix'r  r.  luifitcr VM) 

V.^.  <S(/y)ic. — In  (sucii  case,  tlie  jud;;nient  hy  (h  fault  estojis  the  deiend- 
ant  fioni  showing;,  even  in  niiti^iation  of  dania<;eH,  ihat  the  i)hiin- 
tiff  had  not  such  a  title  as  \V(,)uld  authoii/.e  a  recoveiy  ;  yet  lie 
may  show,  in  niitig-ation,  that  the  plaintilf  -was  not  the  owner  of 
the  property,  as  that  fact  is  not  nece.-sarily  inconsistent  -with  the 
plaintiff's  right  to  recover. — *S'.  C .'50(3 

14.  In  Iresjxiss  (puire  clausula  fregit. — In  ti\'tip:\fii<  qitare  chiiiffum  frc;iit, 
a  charge  to  the  jury,  asserting  that  they  can  not  give  vindictive 
damages,  "unless  they  helievc,  from  the  evidence,  that  t!:e  de- 
fendants maliciously  entered  upon  the  plaintiff' 's  lands,  in  a  rude, 
aggravating,  or  insultiug  manner,"  is  erroneous,  because  it  im- 
properly restricts  the  standard  of  liability. — Devaiujlni  v.  Ilcath..  595 

DEEIIS. 

1.  Cons'uhralion. — Love  and  affection  for  a  grandson  is  not  a  valu- 
able consideration  for  a  deed. — Borum  v.  King's  Adm'r 606 

2.  AdmiHHihilltii  of  parol  to  very  date. — Parol  evidence  is  admissible, 
to  show  that  a  deed  or  bond  -was  in  fact  executed  on  a  ditt'erent 
day  from  that  stated  in  it. — Miller  v.  Hampton 342 

3.  Deliver)/  or  deed  nccessari/  to  conHtititte  f/ift. — At  conunon  law,  in  the 
absence  of  an  actual  delivery  of  the  property  itself,  a  gift  could 
only  be  consummated  by  deed,  or  other  in.strument  nnder  seal ; 
not  because  the  delivery  of  the  deed  was  held  a  symbolical  deliv- 
ery of  the  property,  but  on  the  ])rinciple  of  estoppel. — Connor  v. 
Traicick's  Adni'r 2S9 

4.  Description  of  deed  in  indictment. — An  instrument  of  writing,  pur- 
jiorting  in  its  commencement  to  be  an  indenture  between  two  par- 
ties, reciting  that  the  party  of  the  first  i)art,  for  a  valuable  con- 
sideration, "has  sold,  and  binds  himself  to  deliver,  to  the  said 
party  of  the  second  part,  all  of  his  present  crop  of  cotton  now 
planted,  or  so  much  of  it  as  will  satisfy  his  indebtedness  to  the 
said  parly  of  the  second  i)art;"  that  "  this  conveyance  is  intended 
as  a  security  for  the  payment "  of  a  debt  due  from  the  parly  of 
the  first  part  to  the  party  of  the  second  part,  "which  payment,  if 
dnly  made,  will  render  this  conveyance  void,  and,  if  default  be 
made  in  the  payment  of  the  above  sum,  then  the  said  party  of 
the  second  part,  and  his  assigns,  arc  l)ereby  authorized  to  sell  his 
certain  crop  of  cotton,  or  as  much  of  it  as  will  pay  all  of  his  dues 
to  the  said  party  of  the  second  i)art ;"  and  signed  and  sealed  by 
the  party  of  the  first  part. — is  sufficiently  described  in  an  indict- 
ment as  a  "  deed  of  trust,"  and  is  admissible  iu  evidence  umler 
that  description. — Oliver  v.  The  State 134 

DEPOSITIOX. 

J.  Objection;    lohen  mad-e. — An   objection   to    a   deposition,  on   the 
yronnd  that  no  notice  was  jfiven  of  the  time  and  place  at  which 
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it  would  bo  taken,  cannot  (Code,  ^  2328)  be  made  when  tbe  depo- 
i-ition  is  offered  in  evidence  on  the  trial. — McGill  r.  Monette 49 

2.  Ohjection  because  taken,  before  amendment  of  complaint. — The  fact 
that  the  complaint  is  amended,  after  depositions  have  been  taken, 
by  strikin<ij  out  the  name  of  one  of  tlie  plaintiffs,  who  was  dead  at 
the  commencement  of  the  suit,  is  not  a  sufficient  ground  for  tlie 
suppression  of  such  depositions. — Jemison  v.  Smith 185 

3.  General  ohjection. — A  general  objection  to  a  deposition,  no  specitic 
cause  being  stated,  does  not  raise  the  question  of  the  competency 
of  the  witness  to  testify  ;^  and  that  question  cannot  be  raised,  for 
the  first  time,  in  the  appellate  court. — Preslar  v.  StaUworth 402 

4.  Same. — A  separate  objection  to  "each  sentence  of  each  deposi- 
tion," is  nothing  more^han  a  general  objection  to  each  deposi- 
tion; and  if  each  deposition  contains  some  legal  evidence,  such 
objection  may  be  overruled  entirely. — Taylor  v.  Strickland 642 

5.  Objection  to  interroc/atory  ;  ivlien  made. — When  a  deposition  is  taken 
without  filing  interrogatories,  an  objection  to  a  question,  on  the 
ground  that  it  is  leading,  must  be  made  at  the  examination  of  the 
witness,  and  comes  too  late  when  made  for  the  first  time  at  the 
trial.-lf.  cj-  C.  Railroad  Co.  v.  Bibb 699 

6.  Personal  attendance  of  witness,  and  svpprei^yion  of  deposition.— Semble, 
that  the  act  ''  to  compel  the  personal  attendance  of  witnesses  in 
civil  cases,"  (Session  Acts  1857-8,  p.  34,)  does  not  apply  to  a  wit- 
ness who  is  confined  in  jail  under  a  judicial  sentence;  but,  if  the 
proper  affidavit  luis  been  made,  and  the  attendance  of  the  witness 
can  be  procured,  the  deposition  ought  to  be  suppressed .— J rci*?*  r. 
Kclhj 333 

7.  When  deposition  of  party  may  be  taken.--A\\\c\\  a  party  is  compe- 
tent to  testify  in  his  own  favor,  his  deposition  may  be  taken,  as  in 
case  of  other  witnesses.— jDow^/ass  v.  M.  </  W.  P.  liailroad  Co 638 

DETINUE. 

1.  Eelcase  of  surety  on  bond,  and  examination  as  icitness. — The  surety 
on  a  detinue  bond  may  be  released,  and  examined  as  a  witness  for 
his  principal,  on  the  execution  by  tlie  latter  of  a  new  bond,  with 
other  good  and  sufficient  sureties;  but  it  is  not  permissible  to 
erase  the  surety's  name  from  the  bond,  against  the  objection  of 
the  obligee,  and  substitute  the  name  of  another  surety  in  his  stead. 
Webb  V.Kelly 333 

2.  Estoppel  by  bond  from  denying  possession. — A  delivery  bond,  exe- 
cuted by  the  defendant  in  detinue,  which  does  not  recite  any  tact 
showing  that  the  defendant  had  possession  of  the  property  at  the 
service  of  the  writ,  does  not  estop  him  from  sliowing,  in  defense  of 
the  action,  that  lie  did  not  have  the  possession  of  the  property  at 
that  time ;  nor  docs  the  giving  of  such  bond  operate  an  estoppel 
6w  pais   against  him.      (Explaining  and  limiting    WaUis  v.  Long, 

\&  Ala.  738.  )~Millcr  v.  Hampton 342 
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DISCOXTINITANCE. 

1.  Of  siimiiinri;  proccvrlinj. — A  siiiiniinry  jirocciMliiii^  liy  iiolir-o  aiid 
motion  ■vvill  be  diseoiitimu'd,  unless  sdhu!  aetioii  is  lia<l  on  the 
notice  at  the  return  term,  although  the  "  stay-law"  prohibits  the 
rendition  of  judpneiit  ut  that  term:  yet  the,  plaintitf  may  keep 
alive  liis  notice,  by  having  it  docketed,  according  to  the  rule  of 
practice  adopttxl  at  tliisterm,  or  by  some  action  of  the  court  con- 
tinuing its  existence.— Ex  parte  J\^  E.  <f-  S.  W.  liailroad  Co G79 

DOWER. 

1.  ir/i-cH  prohafe  court  vtai/  assif/n  (loicer.—ln  proceedings  before  the 
probate  court  for  an  assignment  of  do^ver,  (Code,  ^^  1360-72,)  it  ig 
110  defense  to  the  application,  that  the  lands  in  which  dower  is 
sought,  and  of  which  the  decedent  died  seized  and  possessed,  are 
in  the  possession  of  a  third  person,  who  claims  an  undivided  half 
interest  in  them,  under  a  contract  between  him  and  the  decedent, 
by  which  it  was  agreed,  that  the  latter  should  enter  the  lands,  un- 
der the  giaduation  jiot  of  1854,  in  his  own  name,  but  for  their 
joint  use  and  benefit,  and  with  money  furnished  by  the  f(,rmer; 
such  contract  being  illegal  and  void,  the  person  in  possession  is 
not  an  alienee  of  the  decedent,  and  the  fact  that  lie  has  made  val- 
uable improvements  on  the  laud  does  not  take  away  the  Jurisdic- 
tion of  the  probate  court.~6'nu<7(  v.  Jolinson 633 

2.  Jurisdidion  of  fqmt\j  to  aicard  mesne  j»-ofifs,  and  measure  thereof. 
After  dower  has  been  allotted  to  the  widow  bj  the  probate  court, 
she  may  come  into  e(iuity  to  recover  damages  for  its  detention  ; 
and  the  measure  of  her  damages,  where  the  liusband  left  no  de- 
scendants, would  be  one-half  of  the  rent,  from  the  death  of  her 
husband,  until  the  assignment  of  dower. — Me.lUisfer's  Ex'r  r.  Mr- 
AUistcr 484 

3.  Equitahle  set-off  ((fjainsl  claim  for  mesne  i^rofis. — If  the  executor 
carries  on  tlie  plantation  of  the  deceased  husband  with  the  labor 
of  the  slaves,  pays  all  the  debts  and  expenses  of  administration 
out  of  the  income,  thereby  saving  the  entire  personal  estate  for 
distribution,  and  distributes  to  the  widow,  under  an  order  of  the 
probate  court,  her  distributive  share  of  the  residue  of  such  in- 
come, this  constitutes  no  defense  to  the  widow's  claim  for  mesne 
prolits;  yet,  if  he  acted  in  good  faith,  he  isentitled  to  a  credit  out  of 
the  assets  for  the  amount  of  damages  recoven.'d  from  him  by  her; 
and  if  the  amount  received  by  her  as  a  distributee  exceeds  her 
proper  share,  to  be  ascertaineil  after  deducting  tlie  amount  of  her 
recovery  from  the  entire  fund  for  distribution,  he  may,  under  ap- 
propriate pleadings,  recover  the  balance  from  her,  and  have  it 
adjust ed  in  the  suit  for  mesne  prolits. — S.   C 481 

4.  Extent  ofuidoiv's  quarantine. — A  plantation,  about  five  miles  di.s- 
tant  from  the  town  iu  which  tlie  husband  resided  at  the  time  of 
his  death,  from  which  he  di'ew  his  supplies  and  derived  his  entire 
income,  an<l  tin?  supeiintendence  of  which  constituted  his  only 
business,  is  not  so  connected  with  his  residence,  (Code,  ^  i;^.")!*.)  as 
to  entitle  the  widow  to  the  jiossession  or  rents  thereof  until  her 
dower  is  assigned.     (A.  J.  AV.m.kki;,  dissentin(j.)-iy.  C 484 

•48 
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EASEMENT. 

See  Ad\'ekse  Po-ssessiox,  4,  5,  G. 

ELECTION. 

See  Legacy  AXD  Devise,  7,  30. 

ERROR  AND  APPEAL. 

I.  Whex  ArrEAi,  Lies. 

1.  From  clianccry  decree. — A  decree  iu  cliancery,  ^vllicJl  settle.s  all  the 
equities  between  the  parties,  leaving  only  the  matters  of  account 
to  be  adjusted  on  a  reference  before  the  mai^ter,  is  sucli  a  final  de- 
cree as  wiU  support  an  appeal. — Bradford  v.  Bradford's  Adm'rs.. .  45? 

2.  From  probate  di'-cree. — A  decree  of  the  probate  court,  ^vhich  pur- 
ports to  have  been  rendered  on  final  settlement  of  the  accounts 
and  vouchers  of  the  administrator  of  an  insolvent  estate  ;  Avhich 
corrects  certain  supposed  enors  and  mistakes  in  a  former  settle- 
ment, thereby  showing  a  larger  balance  in  the  administrator's 
hands  for  distribution  among  the  creditors,  and  declares  the 
former  settlement  to  be  partial  only ;  and  by  which  "  it  is  consid- 
ered and  decreed,"  tliat  the  claims  allowed  on  the  former  settle- 
ment, which  were  then  declared  entitled  to  a  dividend  of  eighty 
lier  cent.,  "be  paid  in  full,  and  that  whatever  sums  .'^Lall  remain, 
after  the  .satisfaction  of  said  allowed  claims,  be  equally  divided 
among  the  four  minor  heirs  of"  the  decedent,  has  not  the  requi- 
sites of  a  final  decree,  and  will  not  support  an  appeal. —  Vrutt'-i 
Adm'r  v.  Watt's  Distributees 543 

3.  From  jii-dgment  of  )ion-»uit. — A  non-suit  may  be  taken,  with  a  bill 
of  exceptions,  (Code,  §  2'3.57,)  in  consequence  of  the  suppression 
of  the  plaintiff's  deposition,  on  motion,  before  the  trial  is  entered 
upon. — Douijlass  v.  M.  ^-  W.  P.  Bailroad  Co G3-S 

IL   Limitation. 

■4.  Appeal  from  chaneerij  decree. — Where  an  appeal  is  sued  out  in 
a  chancery  cause  more  than  two  years  after  the  rendition  of  the  de- 
cree which  settled  all  the  equities  between  the  parties,  and  all  the 
assignment^s  of  error  relate  to  matter;  embraced  iu  that  decree, 
the  appeal  will  be  dismissed,  on  motion,  because  baiTed  by  the 
statute  of  limitations. — Bradford  v.  BradUfs  Jdm'rs 45? 

III.  Bond,  and  SECUi;n y  loii  Co.sts. 

5.  Sehiritij  for  coita. — On  appeal  from  a  judgment  of  the  cir- 
cuit court,  di.smi.ssing  a  petition  for  rehearing  after  final  judg- 
ment, (Code,  f§  2407-15,)  the  surety  on  the  KnptrsedeaH^wwd. 
being  a  party  defendant  to  the  judgment  appealed  from,  cannot 
become  a  surety  for  the  co.sts  of  the  ajipcal ;  and  if  there  is  no 
other  surety  for  the  costs,  (Code,  ^  3041,)  tlie  ajipeal  will  be  di.s- 
ini.sse<l  on  motion. — Daris  v.  MeCamjyheU GOr 

IV.    PiiACTICK. 

0.  IVhiii  19  reriaabJc. — Alotidus  for  a  continuance,  and  for  a  new  trial, 
'Ml'  addressed  to  (he  sound  di.'jciction  of  the  presiding  judfn-,  an''. 
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liis  decision  is  not  revisal)le  on  error;  .and  where  sucli  motions  are 
jn-edicated  on  the  fact,  that  the  presiding  jadj;e  has  never  seen  an 
opinion  prononnced  in  the  case  by  tlic  supreme  conrt,  the  principle 
is  still  the  same. — Strong  v.  Cutlhi's  Jdm'r 70G 

7.  As-fi/fumenfn  of  error  not  inaiHtcd  on. — In  civil  causes,  the  appellate 
court  Avill  not  notice  any  assi.«fnment  of  error  which  is  not  insisted 

on  in  the  argument  of  the  app<'llant's  counsel. — McGill  v.  Mouvtte,    49 

8.  What  irrc(/ul(irit'us  are  aralluble  to  plaintiff  in  garnishincnt. — The 
alloAvance  of  a  set-oil  claimed  by  the  garnishee,  against  the  claims 
admitted  ]>y  him  to  be  due  to  the  defendant,  or  to  his  transferreo, 
is  not  a  matter  of  Avhich  the  plaintilf  can  comi)lain  on  error,  Avhou 
the  record  shows  that  ho  contested  the  transferrco's  right  to 
the  claims,  and  that  the  jury  found  the  issue  in  favor  of  the  trans- 
ferree. —  Union  India  linhhcr  Co.  v.  Mitchell 314 

9.  Irregularity  tcaived. — On  a  trial  of  the  right  of  property  under  the 
statute,  in  an  appeal  case  from  a  justice's  court,  two  executions, 
issued  on  different  judgments  between  the  same  parties,  having 
been  levied  on  the  same  property, — the  objection  cannot  be  first 
raised  on  error,  that  there  should  have  been  two  issues,  two  trials, 
and  two  judgments,  when  the  recitals  of  the  record  show  that  the 
two  cases  were  consolidated  in  the  circuit  court,  and  there  tried 
on  a  single  issue,  without  objection  from  either  part}'. — McDowell 

V.  Mitchani 417 

10.  Clerical  miHpri!iion  amendable. — The  failure  to  render  judgment 
against  one  of  the  sureties  on  the  appeal  bond,  in  an  appeal  from 
a  justice's  court,  is  a  clerical  misprision  which  is  amendable  in  tho 
primary  court ;  consequently,  if  such  irregularity  be  an  error  of 
Avhich  the  other  surety  and  his  principal  can  complain  at  all,  they 
cannot  raise  the  objection  for  the  first  time  on  error. — S.  C 417 

11.  Amendment  of  complaint,  not  excepted  to. — The  allowance  of  an 
amendment  of  the  complaint  is  not  revisable  on  error,  unless  tho 
I)oint  is  duly  reserved  by  bill  of  exceptions  in  the  primary  court. 
Jarman  v.  ^fcMahon's  Adm'r 431 

12.  Error  without  injury;  nn-staining  demurrer  to  special  plea.- — The  sus- 
taining of  a  dcmiirrer  to  a  special  plea,  if  erroneous,  is  not  avail- 
able to  the  defendant,  when  the  record  shows  that  ho  had  the  full 
benefit  of  the  same  defense  under  the  general  issue. — Kannady  r. 
Lambert 57 

13.  Same ;  admission  of  redundant  eridenee. — AVhere  the  probate  of  a 
will  is  shown  by  a  transcrii)t  from  the  records  of  tho  proper  court, 
duly  certified,  other  parts  of  the  transcript,  containing  entries  re- 
lating to  the  testator's  estate,  which  can  have  no  other  cfi'ect  than 
to  strengthen  the  conclusion  that  tho  will  was  admitted  to  pi"0- 
bate,  are  merely  redundant  evidence  ;  and  their  admission  as  evi- 
dence is,  at  most,  error  Avithout  injuiy. — Jemi.son  v.  Smith 1^3 

14.  Same;  admission  and  subsequent  withdrawal  of  eridenee. — The  erro- 
neous admission  of  evidence,  Avhich  is  afterwards  withdrawn  from 
the  jury,  and  which  thoy  are  ox]nessly  instructed  by  the  conrt 
not  to  regard  for  any  pTirpose,  is,  at  most,  error  without  injury. 
IVilliams  v.  Ivey - 1'.' 
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15.  Same;  refusal  of  char  (/e  to  jury. — Siuce  the  statute  (Code,  §  2355) 
imperatively  rcfiuires,  tliat  a  charge  to  the  jury,  if  correct  and 
not  abstract,  mus-t  he  given  in  the  lianguage  iu  which  it  is  asked, 
the  doctrine  of  error  without  injury  cannot  be  applied  to. the  re- 
fusal of  such  charge,  although  the  legal  proposition  embraced  in 
it  was  substantially  enunciated  iu  another  charge  given  liy  the 
court. — Polly  V.  McCall. 21 

16.  Presumption  of  ivjury  from  error, — If  evidence  is  erroneously  ex- 
'  eluded  by  the  primary  court,  on  a  smgle  specified  ground,  the  ap- 
pellate court  will  presume  injury  from  the  error,  although  it  ap- 
pears that  the  evidence  was,  prima  facie,  inadmissible  on  another 
ground,  which,  if  the  objection  had  there  been  raised,  might  have 
been  obviated  by  the  introduction  of  other  evideaic. — JI<>s'h'y's 
Achn'r  v.  Masiln '.1. 21C 

17.  Same. — The  circuit  court  having  given  an  erroneous  charge  to 
the  jury,  in  favor  of  the  plaintiff's  right  to  recover,  the  appellate 
court  cannot  presume  that  the  error  worked  no  injury  to  the  de- 
fendant, and  therefore  refuse  to  reverse  at  his  instance,  meiely  be- 
cause the  evidence  tcndtd  to  show  facts  which,  if  they  existed,  jus- 
tified the  plaintiff's  recovery  on  another  ;rroun(T. — Murphrec  v. 
Singleton 412 

18.  Same. — Where  the  circuit  court,  in  instructing  the  jury  as  to  the 
'  measure  of  damages  accruing  to  the  purchaser,  ou  account  of  his 

vendor's  misrepresentations  as  to  the  cxuautity  of  land  contained 
in  a  particular  parcel  of  the  tract  sold,  lays  down  an  erroneou.^ 
rule,  which  would  not  give  damages  enough,  unless  the  average 
value  of  the  particular  parcel  was  no  greater  than  the  average 
value  of  the  residue  of  the  tract ;  and  the  record  does  not  show 
that  such  was  the  fact,  the  appellate  cannot  say  that  the  error 
worked  no  injury  to  the  vendor,  and  therefore  refuse  to  reverse  at 
his  instance. — Thompson  r.  JJcll 433 

19.  Same;  amending  complaint  after  demurrer  euitaincd. — Under  the 
■  Code,  (51  2255,)  if  idaiutitt  amends  his  complaint,  after  the  court 

has  sustained  a  demurrer  to  the  original,  and  proceeds  to  trial  ou 
the  amended  complaint,  he  does  not  thereby  waive  his  right  to 
assign  as  error  the  judgment  on  the  denuirrer,  unless  the  record 
shows  that,  iu  consequence  of  the  amendment,  he  sustained  no 
injury  by  that  judgment.  (Overruling  Shcppurd  v.  Shellon,  34  Ala. 
G52,  and  limiting  Stallings  r.  Xewman,  20  xVla.  3UU,  to  cases  coiu- 
meuced  before  the  Code.) —  H'ilUums  v.  Ivcy 242 

20.  Presumption  in  favor  of  judgment. — When  a  charge  is  retiuested, 
which,  ou  the  facts  hypothetically  stated,  asserts  a  correct  legal 
piojKjsition ;  but  those  facts  might  be  met  and  avoided  by  proof 
of  otlier  facts,  which  would  render  the  charge  erroneous, — if  the 
bill  of  exceptions  does  not  purport  to  set  out  all  the  evidence,  the 
appellate  court  will  presume,  in  favor  of  the  ruling  of  the  primary 
court,  that  hucli  addiiional  facts  were  proved. — McLemorc  i:  Xuek- 
olls GG2 

21.  Same. — In  a  probate  ca.se,  whi-re.  the  correctness  (»f  the  ruling 
'  of  the  primary  court  depends  en  the  proof,  and  the  record  docs 
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not  piu'i)orfc  to  sot  out  u'l  the  evi<leiu;o  on  wJiich  tlie  probate  jn<l,i;o 
iu't^'d,  the  appplliitii  court  will  presume  tiiat  his  decision  was  jns- 
tiiied  by  tb.e  (iviilcnce. —  Ward  v.  ddncroiCd  Adm'n G'Ji 

22.  Hainc. — 'A^heu  a  party  (lies  iutcu-rog-atories  to  his  adversaiy, 
(Code,  §  ^30,)  and  the  circuit  court  refuses  to  compel  an  answer 
to  thciu,  the  appellate  court  will  presume,  unless  the  record  repel.j 
such  presumption,  that  the  statutory  at'tidavifc  Avas  not  made. 
Jlivciii  V.  Brown 423 

23.  Same. — In  a  criminal  case;,  the  appillati;  court  \\  ill  not  presume 
that  the  prisoner  Avas  tried  lyiiL sentenced  without  an  indittujcut, 
simply  because  the  .several  miuute-cutrics,  showin;:;  the  trial,  con- 
viction and  sentence,  are  copied  into  the  transjrijjt  before  the  in- 
dictment.— Caidc'j  V.  lite  State 1 ] 52- 

2 J.  Same. — In  an  action  by  A,  for  the  use  of  B,  the  plaiutili'  v.as  re- 
quired to  j^ivo  security  for  tho  costs,  on  the  jj;ronnd  of  non-resi- 
dence. At  the  next  term,  C  "  ackuowled<;ed  himself  security  for 
the  costs  ";  and  the  plaintiff  amended  his  complaint,  by  striking 
out  the  words  "  v.ho  sues  for  the  use  of  B."  ,0u  a  subseipient  day 
of  the  same  term,  plaintiff  took  a  non-suit,  and  judgment  for  the 
costs  Avas  thereupon  entered  against  C  ;  .the  niinut(  -  jntry  reciting 
that  ho  "  acknowledged  himself  security  for  the  costs  in  thh  he- 
half,''  and  the  name  of  A  alone  being  stated  in  the  margin  as  plain- 
tiff. IlcJd,  on  motion  in  arrest  of  judgment  by  0,  "  because  ho 
■\vas  not  a  party  to  the  suit  when  judgment  was  rendered  against 
him,"  that  the  appellate  coiirt  would  presume,  in  fa'i'or  of  the 
judgment  of  the  circuit  court,  that  C  was  surety  for  A,  inasmuch 
as  the  record  did  not  distinctly  show  whether  he  was  surety  for  A, 
or  for  B. — SauJs  v.  Carmichael  c^  Alien 87 

25.  Concluiiccness  of  judicial  dcci'iion. — A  decision  of  the  supremo 
court  is  the  law  of  the  case  in  which  it  was  pronounced,  and  the 
principles  settled  by  it  cannot  be  re-examined  on  a  second  api)eal. 
I'ralur  v.  Stalhvorth 402 

V,    JuixniKXT. 

26.  Irregular  affirmance. — The  affirmance  of  a  judgment  by  the  su- 
premo court,  on  certificirte,  at  the  term  next  preceding  that  to 
Avhicli  tlie  appeal  is  taken,  may  be  corrected  on  motion,  :\nd,  con- 
sequently, furnishes  no  ground  for  eipiitablo  relief  against  the 
judgment. — McColhrm  v.  I'rcwitt - 573 

27.  Damaiies  on  affirmance. — On  the  .-iflirmancc  of  a  judgment  which 
has  been  super.seded,  (Code,  (S  o(»32,)  the  teii  per  cent,  damages 
should  be  computed  on  the  amount  of  the  original  judgment,  and 
not  on  that  sum  w  ith  the  interest  thereon  up  to  the  time  of  the 
allirnumce. — Lawrence  v.  Jone^: 338 

ESTATES  OF  DECEDENTS. 

1.  Advancements. — Money,  or  proporfy,  given  by  a  x)arent  or  child, 
Avill  bo  presumed  to  have  been  intended  as  au  advancement,  un- 
less such  presumption  is  repelled  by  the  nattire  of  the  gift,  or  by 
other  evidence  showing  that  it  was  intended  as  an  absolute  gilt. 

Autre)/  v.  Autrey's  Adni'r <^I4 

Also,  Merrill  v.  lihodes  a nd   Wife 419 
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2.  ,Same ;  admissihilitif  of  donor's  dcclamlions. — This  presumption  may 
be  relnitted,  by  proof  of  the  contemporaueons  declaratious  of  the 
donor;  and  his  declarations  in  reference  to  other  gifts,  the  charac- 
ter of  which  is  not  directly  in  issue,  may  also  be  admissible,  as 
tending  to  show  his  fixed  and  general  policy  in  reference  to  gifts 

to  his  children. — Merrill  v.  Ehodes  and  Wife 44C 

3.  Same;  same. — To  show  that  an  absolute  gift,  and  uot  a  more  ad- 
vancement, was  intended,  the  contemporaneous  declarations  of 
the  parent  are  admissible  evidence  for  the  child  ;  "  and  when  the 
question  arises  between  distributees,  there  is  much  reason,  as  well 
as  authority,  in  support  of  the  proposition,"  that  the  subsecpient 
declarations  of  the  parent,  expressive  of  his  intention  in  parting 
with  the  property,  are  admissible  evidence  for  the  same  purpose. 
But  in  this  case,  conceding  the  admissibilitj"  of  erich  subsennent 
declaratious,  and  considering  them  in  connection  with  the  other 
facts  jiroved,  they  are  not  sutHcient  to  show  that  the  primary 
court  erred  in  deciding  that  the  property  was  intended  as  an  ad- 
vancement.— Aiitrcti  V.  Autre fs  Adm'r Gli 

4.  Same,  in  case  of  pa^-tial  intestacy. — In  cases  of  partial  intestacy, 
aidvancements  are  not  required  ro  be  brought  into  hotchpot,  (Code, 
^i\  1582,  159G,)  to  entitle  the  parties  to  share  in  the  property  un- 
disposed of  by  the  will. — Greene's  L'xcciitor  v.  Spcer  and  Wife 5o2 

5.  Widow's  quarantine. — A  plantation,  about  five  miles  distant  from 
the  town  in  which  the  husband  resided  at  the  time  of  his  death, 
fnmi  which  he  drew  his  supplies  and  derived  his  entire  income, 
and  the  superintendence  of  which  constituted  his  only  business, 
is  not  so  connected  with  his  residence,  fCode  ^  1359,)  as  to  entitle 
the  widow  to  the  possession  or  rents  thereof  until  her  dower  is 
assigned.     (A.  J.  Walker,  C.  J.  dissen  iing.) — S:  C 4S4, 

6.  Statute  of  non-claim. — A  claim  against  the  estate  of  a  deceased 
person  is  barred,  unless  presented  to  the  personal  representative 
within  eighteen  mouths  after  its  accrual,  or  within  eighteen 
months  after  the  grant  of  letters  testamentary  or  of  administra- 
tion, (Code,  §  1883,)  notwithstanding  the  failure  of  the  personal 
representative  to  give  uotive  to  creditors,  as  reipiired  by  the 
statute. — Bank  of  ALontgomertj  v.  Flannett's  Adm'r 222 

7.  Validity  of  order  of  sale  bij  probate  court,  fordiri'^ion. — An  order  of 
the  probate  court,  for  the  sale  of  a  decedent's  lands  fur  the  i)nr- 
pose  of  division  amoiig  the  heirs,  obtained  by  an  administrator 
de  bonis  non  legally  appointed,  ij  not  rendered  void  by  the  prior 
descent  of  the  land  to  the  heirs,  the  payment  of  all  the  debts, 
and  the  distribution  of  the  personalty  by  the  administrator  in 
chief;  although  tho.se  facts  might  constitute  good  grounds  of 
objeclion,  in  the  inoljate  court,  to  the  granting  of  the  order. 
Il'atson  r.  Collins'  Adm'r "^'^""~ 

S.  Distribution  of  alatc  by  consent.— ^Vlniva  the  slaves  belonging  to  a 
decedent's  »!state  remain  undivided,  after  the  payment  of  his  del)ts 
and  the  final  settlement  of  the  aduiiiiistralion  on  his  estate,  and 
are  afterwards  divided  by  consent  among  the  several  di.strihutees, 
Who  execute    reciprocal   conveyances   to  each    other    for  their 
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respecrivc  shares; — the  linsbaiul  of  one  of  the  femfih}  distrihutees 
therehy  acquires  a  complete  etiuitahle  title  to  the  slaves  allotted 
to  hjiii  and  his  wife  ;  and,  on  his  death,  while  thus  in  possession  of 
them,  his  personal  representative  is  chargealde  with  them  as  he- 
longing  to  his  estate. — Andcrfion's  Ex'r  r.  Jnchrson''i  lltirs C33 

See,  also,  Exkcutoks  and  Ad.mixistkatoiis. 

Estoppel. 

1.  Afjahi^t  u-ifc.  hy  failure  to  dissent  from  sale  hy  hitshaiul. — If  the 
wife  is  present  at  a  sale  by  her  husband  of  personal  property  be- 
longing to  her  statutory  separate  estate,  and  assents  to  it,  or  makes 
no  objection  to  it,  but  does  not  join  with  him  in  a  conveyance  of 
title,  she  is  not  estopped  from  recovering  the  property  from  the 
purchaser,  or  one  claiming  under  him. — Canty  v.  Sandcrford 91 

2.  By  hond. — The  sureties  on  a  bond,  which  recites  that  the  princi- 
pal obligor  "has  been  duly  elected  inteudant  of  the  town  of  C, 
and  is  thereby  made  ex  officio  a  justice  of  the  peace,"  are  estopped, 
wheu  sued  on  the  ])ond  for  the  detViult  of  their  principal,  from  al- 
leging th-it  he  was  not  a  justice  of  the  p-eac'e;  it  appearing  that 
he  was  at  least  a  justice  dc  facto,  and  received  much  business  as 
a  justice  on  the  faith  and  credit  of  the  bond. —  fl'iHiamson  4-  ^^fc- 
Arlhur  V.  Woolf 296 

3.  Same. — A  delivery  bond,  executed  by  the  defendant  in  detinue, 
Avhich  does  not  recite  any  fiict  showing  that  the  defendant  had 
possession  of  the  property  at  the  service  of  the  writ,  does  not 
estop  him  from  showing,  in  defense  of  the  action,  that  he  did  not 
have  the  possession  of  the  property  at  tliat  time ;  nor  does  the 
giving  of  such  bond  operate  an  estoppel  en  imis  against  him.  (Ex- 
])laining  and  limiting  WaUis  v.  Long,  1(3  Ala.  loi.) — ilillcr  v. 
Hampton 342 

4.  Operation  of  deed. — At  common  law,  in  the  absence  of  an  actual 
delivery  of  the  property  itself,  a  gilt  could  only  be  consummated 
by  deed,  or  other  instrument  under  seal ;  not  because  the  delivery 
of  the  deed  was  held  a  symbolical  delivery  of  the  property,  but 

on  the  principle  of  estoppel. — Connor  v.  TraivicJc's  Adm'r 299 

5.  ]ly  judgment. — Oil  the  execution  of  a  writ  of  inquiry,  after  judg- 
ement by  default,  in  trespass  for  taking  personal  property,  the  de- 
fendant is  estopped  from  showing,  even  in  mitigation  of  damages, 
that  the  plaintitf  had  not  such  a  title  as  would  authorize  a  recov- 
ery ;  yet  he  may  show,  in  mitigation,  that  the  plaint  iff  was  not 
till'  owner  of  the  property,  as  that  fact  is  not  necessarily  inconsis- 
tent with  the  plaintilf  "s  right  to  rcco\  er. — Slerreti's  Ex'r  v.  Raster,  30(3 

6.  7))/  performance  of  award. — After  an  aMani  has  been  ratified  and 
/ully  executed,  the  parties  are  estopi)cd  from  asjicrting  that  it  was 
not  authorized  by  the  submission. — Jirunolds  v.  Iloehuek 408 

T.  By  admission  under  oath. — Wheu  a  bill  in  chancery,  under  oath, 
is  oliered  in  evidence  against  the  complainant  in  a  subsequent 
suitj  he  is  not  thereby  estoi>ped  from  denying  its  averments. 
McT-cmorc  v.  XucJcoUv fcC? 
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I.   AD?.iissir,ir.iTY  and  Riclkvaxcv. 

1.  Ovcrfoinnj  laud;  oijurlC'^  after  suit  hrour/ht. — In  an  action  to  re- 
cover <Tauia<;cs  for  oYcrflowing  lands,  a  recovery  cannot  be  had  for 
injuries  accniing  after  the  comnieccenient  of  the  sviit :  Imt  evi- 
dence of  such  injuries  is  admissible,  "v^  ith  a  view  of  affording  in- 
formation to  the  jury  of  the  conseq-aences  of  the  diversion  under 
similar  circumstances  berore  suit  brought. — Foil;/  v.  McCaU 20 

2.  NegVigmce  by  common  carrier. — In  an  action  against  a  common  car- 
rier, to  recover  damages  for  injuries  to  goods  shipped  by  sea,  (or 
^There  the  same  matter  is  relied  on  as  a  defense  against  an  action 
by  him  to  recover  txeight,)  the  fact  that  similar  goods,  shipped  by 
sea  to  the  port  of  delivery,  usually  arrived  safe  and  uninjured, 
"would  be  admissible  evidence  against  him,  as  a  circumstance  tend- 
ing to  show  that  any  damage  by  breakage  was  the  result  of  neg- 
ligence on  his  part ;  and,  e  conrerso,  the  fiict  that  such  goods 
usually  arrived  in  a  damaged  and  broken  condition,  is  admissilde 
evidence  for  him,  as  tending  to  show  that  the  breakage  was  not 
the  result  of  negligence  on  his  part.  (Explaining  and  limiting 
first  head-note  in  O' Grady  v.  Julian,  34  Ala.  f^S.) — Sicdc  <f-  Binyjcss 

r.  Toicnsend 247 

3.  Xcgligence  by  purchaser  in  care  of  atarc. — One  of  the  riuestions  in 
the  case  being,  whether  the  purchaser  was  guilty  of  negligence  in 
his  treatment  of  a  female  slave,  during  the  time  she  remained  in 
his  possession,  before  he  tendered  her  back  to  the  vendor ;  and  it 
having  been  proved  tliat  the  slave  was  badly  burned,  while  in  his 
jiossession,  by  the  accidental  explosion  of  a  lluid  lamp,  whereby 
lier  value  was  greatly  impaired,  and  was  aftt^rwards  sent  Viy  him, 
by  the  public  stage,  to  the  place  of  the  vendor's  residence, — it  is 
permissible  for  him  to  prove  that  the  slave  violated  his  orders  in 
using  the  lamp,  and  that  he  was  advised  by  a  physician,  whom  ho 
consulted,  that  he  might  send  her  by  the  stage  with  safety. — Stone 

.S-  Best  r.    IVatson 279 

4.  Proof  of  value  of  slave. — In  ascertaining  the  purchaser's  dama- 
ges, resulting  from  a  breach  of  warranty  ot  the  soundness  of  a 
slave,  proof  of  the  value  of  the  slave  a  few  months  after  the  sale 
is  admissible,  as  shedding  light  on  the  question  of  value  at  the 
time  of  the   sale.— -S'.  C 279 

5.  Same. — A  slave  being  described  in  the  bill  of  .-ale  as  a  seamstress, 
it  is  jiermis.sible  for  the  purchaser,  in  an  action  to  recover  damages 
on  account  of  her  unsoundness,  to  prove  what  would  have  been 
her  value,  if  sound,  "taking  into  consideration  the  fact  that  she 
was  a  good,  No.  1  seamstress." — S.  C 279 

G.  Same. — In  i)roving  the  value  of  a  slave,  a  witness  cannot  be  al- 
lowed to  state  what  her  value  would  be,  "if  she  possessed  the 
(jualities  which  she  was  reputed  to  posses.s." — S.  C 279 

7.  I'roof  of  viidieal  hill,  as  part  of  damages. — It  is  permissible  for  the 
purchaser,  in  an  action  to  recover  damages  on  account  of  the  un- 
soundness of  a  slave,  to  prove  at  whose  request  a  physician  was 
called  in  to  the  slave,  and  as  whose  i)roperty  the  physician  at- 
tended her;  but  the  phy'>iciau's  account  for  services  rendered  to 
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tlic  shivo,  v.Licli  ^vas  paid  by  the  ])niclinsev.  is  not  admissible 
<'vi(leiK'(!  for  liiiii,  luitil  it  has  been  provcil  that  tins  sorvicos  -were 
rendered  as  cliurged,  for  tlie  treatment  of  a  disease  existing  at  the 
time  of  the  sale,  and  that  the  char^^es  ■\verc  correct. — S.  C 279 

8.  TrvfipaxH  for  fahe  imprinonment ;  evUUnCi  of  arre^^i  laidcr  hyaJ process. 
In  trespass  for  an  assanlt  and  battery,  arid  for  false  imprisonment, 
evidence  of  an  arrest  and  imprisonment  ^vithont  legal  ])rocess,  or 
under  legal  i>rocess  which  is  void  on  its  face,  is  ndevaut  and  ad- 
missible ;  sav/s,  as  to  evidence  of  an  arrest  and  imprisonment  un- 
der process  which  is  not  void  on  its  face. —  WiUiarua  r.  Ircij 244 

9.  Tresjyatsfor  levying  ii.  fa.;  pi'oof  of  deftndunVfi  jjoHsr-^xioii. — On  the 
execution  of  a  writ  of  inquiry,  after  judgment  by  default,  in  tres- 
pass for  taking  personal  property,  the  fact  that  th-;  property  was, 
at  and  before  the  levy  of  the  execution,  Avliich  -jonstitutcd  the 
trespass  complained  of,  in  tlie  possession  of  t))c  defendiuit  in  exe- 
cution, is  competent  evidence  for  tlie  defendant,  in  mitigation  of 
damages,  as  tending  to  sliow  that  he  acted  in  good  faith  in  having 
the  levy  made. — SU'ri-cirn  Executor  v.  Ka>5ler ., SGG 

10.  BrearU  of  j'romifc  1o  marry ;  proof  of  scdueiion. — If  evidence  of 
seduction  can  be  received,  in  any  case,  to  aggravate  the  iliimagcs 
in  an  action  for  a  breach  of  promise  to  marry,  it  is  only  v.here  the 
seduction  follows  the  promise,  and  is  elTected  by  means  of  it:  se- 
duction prior  to  the  promise  is  not  admissible  evidence. — Ef>py  r. 
JoHd 379 

11.  Same;  proof  ef  pAarutiff'a  irenif  of  cho.x'Uy. — Acts  of  fornication, 
committed  by  the  plaintilf  prior  to  the  defendant's  promi.se  to 
marry  her,  and  in  which  tlie  defeiulaut  liimself  participated,  are 
not  admi,ssible  evidence  for  him  in  iiiiligation  of  the  damages. 

S.  C. ...379 

12.  Trover  for  coiivcr-sioii  of  dare  ;  iiincof  .s^urc'.'s  dealh. — In  trover  by 
the  Avife,  after  the  death  of  the  husband,  for  the  conversion  of  a 
slave  belonging  to  her  statutory  separate  estate,  which  went  into 
the  defendant's  possession  under  a  mortgage  executed  by  the  hus- 
band without  authority  of  law,  and  was  accidentally'  drowned 
Avhile  thus  iu  his  po.ssession,  it  is  wholly  immaterial  whether  the 
death  of  the  slave  occurred  bel'ore  or  after  the  death  of  the  hus- 
band;  consequently,  the  exclusion  tif  evidence  Ix/aring  on  that 
question,  is  not  a  matter  available  on  error. — I'alter.son  v.  Flana- 
gan    513 

13.  Jieditndanl  rvideviee. — AVhere  the  probate  of  a  will  is  shown  by  a 
tianscript  from  the  records  of  the  proper  court,  duly  certiliod, 
other  parts  of  the  Iranseriiit,  cordaining  entries  relaf  ing  to  the 
testator's  estate,  wliich  can  have  no  other  effect  tlian  to  strengthen 
the  conclusion  that  the  will  was  admitted  to  probate,  are  merely 
redundant  e\  ideuce ;  and  their  aduu.ssion  as  evidence  is,  at  most, 
error  without  injury. — Jemi^on  v.  Smith JSj 

14.  Homicide:  proof  of  character  <f  dec((i><ed. — On  a  trial  for  murder, 
the  jirosecntion  cannot  adduce  evidence  of  the  jieaceable  charac- 
ter of  the  deceased,  a\  lien  it  has  not  been  assailed  by  the  pi  isoucr. 
Ikn  V.  The  Stat<' in;', 

IS  n 
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15.  Disturbinr)  puhlic  icor-flup  ;  evidence  of  character. — Under  an  indict- 
ment for  disturbing  religious  Trorsliix>,  the  defendant  has  a  right 
to  adduce  evidence  of  his  good  cliaracter;  but,  until  he  has  done 
so,  the  prosecution  cannot  prove  his  bad  character  as  a  disturber 

of  pxiblic  ^vorshii>. — Harrimn  v.  The  Stale 154 

16.  t^ame;  evidence  of  other  acts  of  disturbance. — Evidence  of  the  fact 
that  similar  acts  of  disturbance  had  been  perjietrated  by  other 
persons  in  the  same  church,  -without  objection  or  notice  on  the 
part  of  the  members  of  the  congregation,  is  irrelevant  and  inad- 
missible.— S.  C , , 154 

17.  Proof  of  nuisance. — Under  an  indictment  for  a  nuisance,  in  sell- 
iog  and  furnishing  unwholesome  and  jioisonous  -water  to  an  entire 
Community,  the  prosecution  may  adduce  evidence,  showing  the 
deleterious  effects  of  the  water  on  particular  persons,  member  of 
the  community,  not  named  in  tlie  indictment. — Stein  v.  The  State,  12.3 

II.  Admissions;  Confessioxs;  Dfxlaratioxs;  Ei:s  Ge^t^. 

20.  Admissions  against  interest. — The  declarations  of  a  person  who 
has  the  possession  of  slaves,  to  the  effect  "that  they  had  been 
loaned  to  him  by  the  widow  of  S.,  and  were  held  under  the  will 
of  S.,  to  be  returned  at  her  death,  to  be  divided  as  directed  by 
said  ■will,"  are  competent  evidence  against  a  sub-purchaser  from 
him  by  subsequent  contract;  so  also  are  his  declaratio;;s.  "  that 
there  was  a  dispute  about  the  title,  and  lie  would  only  sell  such 
title  as  he  got  from  the  sheriff,  as  he  was  informed  tliat  the  heirs 
of  S.  would  claim  them  at  the  death  of  his  widow." — Jemison  v. 
Siuith 1  ?5 

21.  Suhsccpient  declarations  cxplanatonj  of  admi>^:sions. — Plaintiff  hav- 
ing proved,  that  the  slaves  in  controversy  were  not  included  by 
the  defendant  in  the  schedule  of  his  taxable  property,  which  wa.? 
rendered  to  the  assessor  on  oath,  and  were  included  in  the  schedule 
of  the  plaintiff's  i)roperty,  which  was  given  in  at  the  same  time 
by  his  son,  in  the  defendant's  presence  ;  the  defendant  cannot  be 
allowed,  for  the  purpose  of  rebtitting  the  presumption  arising 
from  this  evidence,  to  prove  that  he  afterwards  corrected  his 
scliedule,  and  what  reasons  he  then  assigned  to  the  a.sses.sor  for 
his  former  conduct;  and  the  fact  that,  when  first  giving  in  his 
schedule,  "he  asked  leave  of  the  assessor  to  correct  any  mistake, 
and  said  something  about  getting  advice,"  does  not  affect  the  prin- 
Xih;. — McGehee  v.  Mahone 255 

22.  iJeclarations  cxplanatorii  of  pios-icssion,  and  against  interest. — Dechi- 
rations,  made  1)y  a  person  who  has  the  possession  of  a  slave,  to 
the  effect  that  he  holds  under  a  will,  and  claims  only  a  lifc-estato 
in  tlio  slave,  are  comi)etent  cAidence  fin  the  jirincijile  of  res  f/e>'1a', 
and  as  admissions  against  interest,  \vitiiout  flie  jnoduction  of  the 
will. — I'atli  rxon  v.  Flanagan 5i 3 

TA.  Bill  in  chinKcrg.  adniinsilnlilg  <f. —  A  bill  in  chancery,  swoni  to  by 
llie  complainaiif,  is  (■(Jiiipctenr  cvidciiic  against  him  in  another 
suit;  and  the  fact  tliat  tlie  coinidainanl  is  a  ./Vwr  roivc/,  suing  by 
lur  next  friend,  doe^^  not  \  Mry  the  princijde. — Mcl.cnturr  r.  Am L- 
,;l'f: .    tJti^^ 
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24.  Same,  couclanhvtas  of. — Wlicii  a  bill  in  chancery,  nmler  oath,  is 
oll'orcil  in  evidence  a<;ainst  the  couiphiinant  in  a  pnbscqtumt   suit, 

he  is  not  thereby  estopped  from  denying  its  averments  — S.  C C62 

25.  Admission  of  one  drfcndanf,  In  action  afjainat  tiro. — In  an  action 
against  two  defenihints,  the  admissions  of  one,  being  competent 
evidence  against  the  maker,  cannot  t«i  excluded  from  the  jury  on 
motion  ;  his  co-defendant  must  limit  their  operation  by  a  renuest 

for  proper  iustruclions  to  the  jury. — I'olJij  v.  McCnll 20 

26.  Declaration  of  party ;  admiimibiUlnofforhim. — The  declarations 
of  a  party  are,  prima  facie,  not  admissible  evidence  for  him ;  and 
the  fact  that  a  witness,  when  cross-examined,  "for  the  solo  i>ur- 
l^oso  of  contradicting  him,"  touching  his  own  declarations  at  a 
particular  time  and  place,  states,  "  that  he  cannot  answer  tho 
question  without  giving  tho  declarations  of  tho  defendant  made 
at  tho  same  time,"  is  not,  of  itself,  sufficient  to  show  error  in  the 
exclusion  of  tho  defendant's  declarations. — McGehee  v.  Mahone 258 

27.  JdmisiihUit'j  of  declarations,  as  part  of  res  gestio. — The  declara- 
tions of  the  plaintilFin  attachment,  to  his  attorney,  as  to  his  rea- 
sons for  suing  out  the  process,  made  at  the  time  of  suing  out  the 
■writ,  are  admissible  evidence,  in  an  action  on  the  attachment 
bond,  as  a  part  of  the  res  gestcv, —  Wood  v.  Barker GO 

2S.  Same. — Tho  declarations  of  the  vendor  of  a  slave,  made  "a  few 
days  after  tho  sale,"  to  tho  eilect  that,  if  he  had  known  that  tho 
.slave  was  not  going  to  Texas,  (whither  tho  purchaser  had  repre- 
sented that  he  intended  to  take  him,)  he  would  not  have  sold 
him,  are  not  evidence  for  tho  declarant,  as  a  part  of  the  res  gcstce, 
in  a  suit  involving  the  validity  of  the  sale. —  Wehh  v.  Kelhj 333 

29.  Declarations  of  sick  slave. — The  declarations  of  a  slave  Avhile  sick, 
as  to  the  nature  and  symptoms  of  his  disease,  are  competent  evi- 
dence on  the  principle  of  res  fjcstm,  as  well  avS  from  the  necessity  of 
the  case,  although  made  to  a  person  who  is  not  a  physican. — Stone 

4'  r.cst  V.   Wat>i(..n 279 

Also,  Stiin  V.  The  State 123 

30.  Admi.miun  of  icifc,  as  against  trustee. — In  an  action  brought  by  tho 
trustee  of  a  married  woman,  suing  for  her  use,  her  admissions  are 
competent  evidence  against  him. — IfcLcmore  v.  Xnckolh G62 

31.  Admissions  of  hiishand,  as  against  wife. — In  trover  by  the  wife, 
after  the  death  of  the  hu.sl)and,  for  the  conversion  of  a  promissory 
note  belonging  to  her  separate  estate,  the  declarations  of  her  de- 
deased  husband,  to  the  <  fleet  th.it  he  had  sold  or  transferred  tho 
note  to  tho  defendant,  are  not  competent  evidence  for  the  defend- 
ant.— Murphrce  r.  Singleton 412 

32.  Declarations  of  donor,  respecting  gift  or  advancement. — To  show 
that  au  absolute  gift,  and  not  a  mere  advancement,  was  intended, 
the  conremporaueons  declarations  of  the  parent  are  admissible 
evidence  for  tho  child;  ''and  when  the  question  arises  between 
distributees,  there  is  much  reason,  as  well  as  authority,  in  support 
of  the  proposition,"  that  tlie  subsequent  declarations  of  the  parent, 
expressive  of  his  intention  in  parting  with  tho  property,  are  ad- 
missible evidence  for  tlie  same  purpose. — Auirey  r.  Antrrfs  Adm'r,  6U 
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33.  Same. — Tlie  contemporaueous  declaratious  cf  the  rri-autor  axe 
admissible,  for  the  pui-pose  uf  showing;  that  a  ijift,  from  a  j'arent 
to  his  chikl,  -was not  incencied  as  an  advaneemeiit ;  and  bi;s  decla- 
ratious iu  j-oferencc  to  other  gifts,  the  character  of  which  is  not 
directly  in  issne,  may  also  be  admissible,  as  tending  to  show  his 
fixed  and  general  policy  in  reference  to  gifts  to  bis  children. 
Merrill  v.  Ehodes  and  Wife 441> 

34.  Declarations  of  vendor  and  his  adinlni.'itralor,  slunrinrj  nfnsal  and 
Inahility  to  make  title. — In  an  action  on  a  title-boud,  against  the  per- 
.sonal  representative  of  the  vendor,  the  declarationsof  the  vendor 
in  hie  life-time,  and  of  the  defendant  after  his  qaalification  as  ad- 
ministrator, showing  a  refusal  and  inability  on  the  part  of  each  to 
make  title,  are  competent  evidence  for  the  plaintiff. — BeddVs  Adrn'r 

V.  Smith GIG 

35.  Confessions  in  criminal  case. — The  constable  who  had  the  custody 
of  the  prisoner,  a  slave,  having  said  to  him,  "If  you  did  it,  you 
had  better  confess :  it  would  be  best  for  you  to  tell  the  truth  ;  truth 
is  alwaj's  the  best  i>olicy,  but.  if  yon  did  not  kill  him,  we  don't 
want  you  to  say  so," — lield,  that  there  vras  nothing  in  these  facts 
to  show  that  the  prisoner's  confessions,  subsequently  made  to  tlie 
constable  in  the  .same  conversation,  were  elicited  through  the  in- 
fluence of  either  hope  or  fear  ;  and  that  the  confessions  were  ad- 
missible evidence. — Aaron  v.  The  State lOG 

36.  lulling  declarations. — The  dying  declarations  of  the  deceased,  re- 
specting tiie  state  of  feeling  which  cxi.sted  between  himself  and 
the  prisoner,  are  not  competent  evidence  for  the  prosecntion. — Ben 

V.  The  State lt'3 

37.  Eoolcs  of  science. — Extracts  from  star.dard medical  liooksare  com- 
petent evidence,  and  may  be  read  to  the  jury. — M:rldc  c.  The  Slate,   139 

III.  3UI!DEX  OF  ProoF. 
3S.  rrcscriptire  fa'rmcnt. — If  a  person  diverts  water  from  its  natural 
channel,  by  means  of  a  dit;h  and  levee  on  his  own  lands,  and 
thereby  injuriously  overflows  the  lands  of  an  adjacent  proprietor; 
and  this  injury  continues,  without  increase,  for  ten  yenrs, — the 
jury  may  infer  from  these  facts,  in  the  absence  of  all  otlier  evi- 
dence, that  the  use  w;is  adverse,  and  of  light. —  Uulhj  v.  Me' 'all..     '20 

39.  In  action  a(j<!'.n^:t  cnmmon  carrier  for  nejVnj<nee. — ATIk  re  t'ue  bil!  of 
lading  contains  an  express  .tipulation,  that  the  :arrier  is  "not  ac- 
countable for  rust  or  breakage,"  proof  of  injury  to  the  goods  by 
breakage  nevertheless  make  out  a  prima-facie  case  of  negligence 
against  him  ;  and  the  onus  is  then  on  him  to  show  the  exercise;  of 
due  care  and  vigilance  on  his  part  to  prevent  the  injury,  unless 
the  nature  of  tlie  injury,  or  of  the  goods,  of  itself  furnishes  evi- 
dence that  due  care  and  diligence  could  not  have  prevented  the 
injur}'. — Sir:.!,  ^y-  Jlnri/i  s-.<  r.  T'lini-scnd -47 

40.  On  (jne«iion  f  •"■lirji  ,ie'-  or  ucijli'jiiici'  l><i  adni'n'.ytnitor. — On  fiiuil 
.settlement  of  isn  :uIniinistrator"s  accounts,  it  being  shown  that  a 
decree  was  rendered  by  llie  i;rol)a(o  court  in  Id.s  favor,  ordering 
his  predecessor  in  tlie-  ailmiuistration  to  deliver  up  to  him  certain 
-.•hoses  in  action  belonuiuL;-    to  the  estate,  t];c  onus  is  on  him  to 
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prove  due  diligence  in  eiiforciiifj  tlic  delivery  of  sncli  clioses  in 
net  ion;  but,  wlietlier  lie  ne^lij^ently  failed  to  procure  the  deliv- 
ery, or  failed  to  collect  tlieni  after  obtaining-  tlio  possession,  tlio 
onus  is  on  his  successor  to  prove  the  amount  \siiich,  by  the  nse  of 
proper  diligence,  he  might  have  collecte<l. —  }l'ilLin>-on  r.  Ifiintcr,  2C)8 

41.  I'roardbitjsfo  rccorcr  Ic'jncij — In  a  proceeding  before  the  probate 
court,  after  the  expiration  uf  eighteen  mouths  fi  om  the  grant  of 
letters  testamentary,  for  tho  recovery  of  a  residuary  legacy,  from 
-which  is  to  be  deducted,  by  the  terms  of  the  becpiest.  a  d(ibt  duo 
from  the  testator  to  the  legatee,  it  is  incumbent  on  the  legatee, 
and  not  on  the  executor,  to  prove  the  amount  of  the  indebtedness 
to  him;  and  nnless  lie  makes  such  proof,  and  thereby  shows  that 
there  will  be  a  sxitUciency  of  assets  remaining  in  the  hands  of  the 
executor  to  pay  all  the  debts,  charges,  and  prior  legacies,  he  is  not 
entitled  to  a  decree. — Bush  and  Wife  v.  Cunnbujluuii':i  JCx't'ii G8 

42.  In  action  on  sj^ecial  and  common  counts. — In  an  action  against  an 
incorporated  railroad  company,  founded  on  an  instru!nent  of 
^vriting•  executed  by  its  secretary  and  treasurer,  -which,  after  ac- 
kuowlcdgiug  the  receipt  of  certain  notes  as  a  loan  to  the  com- 
pany, states  that  tho  "  loan  is  made  on  the  conditions  and  terms 
stated  in  the  resolutions  of  the  board  of  directors  passed  ou"  a 
specitied  day,  ''and  recorded  ou  the  minuto.s," — the  plaintift"  can- 
not recover,  either  under  the  common  money  counts,  or  under  a 
special  count  on  the  contract,  -svitliout  proving  the  conditions  and 
terms  of  the  loan,  either  by  the  production  of  the  resolutions  of 
the  board  of  directors,  or  other  competent  evidence  ;  and  the  fact 
that  the  resolutions  are  in  the  defendant's  possession,  does  not  af- 
fect the  princii)lc. — Ala.  <^-  Tenn.  Illrers  liailroad  Co.  v.  Xahors  .J- 
Gregory 483, 

IV'.  Matters  Judici.m.I-y  Knowx. 

43.  Ahhrcvintionii  in  pJeadi^'g. — The  appellate  court  -will  take  judicial 
notice  of  the  fact,  that  the  -word  "  fl^'.'ti'r,"  following  the  plaintill  "s 
name  in  tho  complaint,  is  an  abbreviation  for  the  word  admifiix- 
trator. — MoaeJeifa  Adinr  r.  Ma-slin 216 

44.  Charilahle  corimraiion. — The  courts  of  this  State  will  take  judi- 
cial notice  of  the  fact,  that  the  society  of  free-masons  is  a  purely 
charitable  corporation. — Ilurdiiiec.  Grand  L(>d<jc  of  Alal>a)im 478 

45.  Courts. — The  courts  of  this  State  will  take  judicial  notice  of  tho 
facts,  that  the  proceedings  of  courts  of  ordinary  in  a  sister  State, 
under  the  constitutional  and  statutory  provisi(jns  in  evidence  in 
this  case,  are  lamentably  loose,  and  that  their  records  are  made 
up  -with  peculiar  carelessness ;  and  will  therefore,  in  construing 
the  recoi-ds  of  those  courts,  adapt  such  a  construction  of  the  lan- 
guage as  will  be  nuist  favoralde  to  the  maintenance  and  regularity 
of  their  proceedings,  without  supplying  what  is  absolutely  want- 
ing.— Jonison  ('.  Sni Uli ISo 

4G.  Sheriff's  term  of  office. — The  supreme  court  will  take  judicial 
notice  of  tho  time  when  a  shcriif's  term  of  office  expired. — L'at/- 
land  cj-  Howell  v.  IVynn's  Adm'r '. 32 
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Y.  Objectioxs. 

47.  General  ohjediou. — A  general  objectiou  to  evidence,  a  porliou  of 
Tvliich  is  admissible,  may  be  OYerruled  entirelj". — JlcGiU  r.  Aloncttc,     49 

Also,  Wood  r.  Barker 60 

Attirphy  v.  The  State 142 

Wehb  V.  KeUi) 33:3 

aitrretCs  Executor  v.  Easter 366 

48.  Same. — A  separate  objectiou  to  "  each  sentence  of  eaih  deposi- 
tiou,"  is  notliiugmore  than  a  general  objection  to  each  deposition  ; 
and  if  each  deposition  contains  some  legal  evidence,  such  objec- 
tion may  be  overruled  entirely. — Tajjlor  v.  Strieldand 64"2 

49.  Waiver  of  objection  to  relevancy  of  evidence. — When  the  bill  of  ex- 
ceptions shows  that,  on  the  trial  before  the  jury,  the  defendant 
contended  that  the  plaintiff  was  not  entitled  to  recover  without 
proof  of  a  particular  fact,  he  will  not  be  hea.rd,  in  the  appel- 
late court,  to  allege  that  pi'oof  of  that  fact  was  irrelevant,  but 
can  only  insist  that  the  evidence  adduced  did  not  constitute  a 
proper  or  legal  means  of  proving  the  fact. — McGiU  v.  Afonette 49 

50.  Admission  of  one  d'ftnddut,  in  action  aijainst  itro. — In  an  action 
against  two  defendants,  tht;  aduiissious  of  one,  being  competent 
eAidence  against  the  maker,  cannot  be  excluded  from  the  jury  ou 
motion  ;  his  co-defendant  must  limit  their  operation  by  a  request 

for  proper  instructions  to  the  jury. — Folly  v.  JleCall 20 

51.  On  reference  before  master  in  chancery. — If  a  party  fails  to  object 
to  evidence  at  the  time  it  is  introduced,  on  a  healing  before  the 
master  under  a  reierence,  he  cannot  question  its  competency  on 
exceptions  to   the  master's  report. — Ein'<ey  r.  Xinsey 394 

52.  Error  ivilhout  injury  in  admission  and  subsequent  uithdraieal  of  evi- 
dence.— The  erroncoi:s  admission  of  evidence,  which  is  afterwards 
withdrawn  from  the  jury,  and  which  they  ai'e  expressly  instructed 
by  the  court  not  to  regard  for  any  purpose,  is,  at  most,  error  with- 
out injury. —  irHliams  v.  Ivey, 242 

53.  rvesu)nption  of  injury  from  error. — If  evidence  is  erroneously  ex- 
cluded by  the  prinuiry  court,  on  a  single  specified  groTind,  the  ap- 
pellate court  will  presJHue  injury  from  the  error,  although  it 
appears  that  the  eAidence  was,  prima  J\icie,  inadmissible  on  another 
ground,  which,  if  the  objection  had  there  been  raised,  might  have 
been  obviated  by  the  introduction  of  other  evidence. — Moseley's 
Jdm'r  V.  Mastin, , 2Lv 

VI.    Ol'lMOX. 

54.  As  to  value  of  animal. — Under  an  indictment  fur  willfully  or  ma- 
liciously shooting  a  mule,  i,v  witness  who  was  ac(iuaiuted  with  the 
mule  botli  before  and  after  ihe  inllietion  of  the  injury,  but  who 
has  no  skill  in  veterinary  or  medical  science,  may  state  his  opinion 
as  to  the  extent  of  damage  caused  by  the  wound. — Johnson  v.  The 
Stale 457 

55.  As  to  nature  and  iinall/y  oj'  liquor. — A  witness  wlio  has  fie(iuently 
drunk  f(;rmented  li(iiiois,  and  who  can  distinguish  them  by  their 
ta«te,  though  he  has  no  special  knowledge  of  chemistry,  is  compe 
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ifwi  to  cx]in's.s  an  o]>iiii<)n  on  the  fincsiio]i,<jv]f('<hrst  la^ov  bocr  is 

(;!■  is  not  a  lernient«'(l  licjnoi'. — McrlJc  v.   T'h'r 'SUitc .'  JoO 

r>().  To  uhdt  ((•(■//(('•vs  inai/  Icslifji. — A  witness  may;  altli<>n;;h  lie  is 
iii'ithci' an  expert,  nor  a  plivsieian,  testify  tiiat  a  slave  looked 
^U-k.—Stoitc  .)'•  Hest  )•.   WaUoii 279 

YII.  I'aiiol  axi>  AVkitikx. 

.">7.  Jdmissihirttt/  <if  licirol  to  officl  couHidcralUjn  daiifo'  nf  icriHiu;. — In 
an  action  to  recover  daniaucs  I'or  tiie  lireacli  ol"  a  sjji-eial  c()ntra<-t, 
»  by  ■which  the  pnrchaser  of  a  Blave  aj:,rec(I  with  the  vendor,  at  tlie 
time  of  the  sale,  to  ])ay  him  one-half  of  the  profit  which  mifjlit  be 
realized  on  a  re-sale,  in  addition  to  the  sum  specitied  in  the  bill  of 
sale  as  the  consideration,  parol  e-\idence  of  sr.ch  agreement  is  ad- 
missible, and  does  not  contradict  the  bill  of  sale. — Tlioman  v.  Jlar- 
kvr 392 

58.  Same. — If  the  parties  to  a  contract,  for  the  sale  or  exchanfje  of 
two  slaves,  reciprocally  execute  to  each  other  bills  of  sale,  which 
show  on  their  face  that  the  transaction  was  a  sale  ;  and  an  action 
is  afterwards  brou,!;ht  on  one  of  these  bills  of  sale,  to  recover 
damages  for  a  breach  of  the  warranty  of  soundness  contained 
therein,— parol  evidence  is  admissible,  to  show  that  the  contract 
was  in  fact  an  exchange,  and  not  a  sale. — McCthcc  r.  Huntp Col 

69.  Same,    in  cases  of  fraud. — Where   the   vendor's   title-bond   con-        * 
tains  no  covenant  as  to  the  quantity  of  the   land  sold,  parol  c'i-_ 
deuce  is  admissible  for  the  purchaser,   at  law,  to  show  fraudulent 
representations  by  the   vendor  as  to  the  quantity. — Thompifon   v. 
Ik'U ^ .4:iS 

GO.  Same,  to  t-ari/  date  of  died. — Parol  evidence  is  admissible,  to  show 
that  a  deed  or  bond  was  in  fact  executed  on  a  ditlercnt  day  from 
that  stated  in  it. — IfiUer  v.  Ilamplon 342 

CI.  To  show  miatakc  in  jiayre's  Jiawe  in  note. — When  a  promissory 
note  is,  by  mistake,  nuide  payable  to  Aaron  Formeij,  instead  of 
Aaron  Fornihi/,  the  latter  may  sue  upon  it  in  his  own  name,  al- 
le<;'in(j;  that  it  was  made  payable  to  hinr  by  the  name  therein  in- 
serted, and  may  prove  on  the  trial,  by  jiarol evidence,  that  he  was 
the  person  intended  ;  and  his  assignee  may  sue  in  like  numner, 
making  the  same  averments  and  proof.  (Overruling  (iaijJe  v.  Jfud- 
8on,  10  Ala.  1  Iij.)—Ta!jiw  v.  StrieUand C-12 

C2.  In  aid  of  record. — A  grant  of  letters  of  administration  on  the  es- 
tate of  El  ^I.,  deceased,  Avhen  it  appears  that  there  were  two  per- 
sons (father  and  son)  of  that  name,  each  leaving  an  estate  in  the 
county  to  be  administered,  may  be  shown  by  parol  to  refer  to  the 
estate  of  the  son. — Jiloselefs  Adnvr  v.  Maatin ?'1C 

VIII.  rAiimis. 

C:?.  Dixcover>/  at  laic. — Where  interrogatories  are  propounded  to  the 
defendant  in  an  action  at  law,  (Code  vH^  2;>3U~:3C,)  for  the  purpose 
of  disproving  the  defense  which  he  sets  up,  he  may  accom]>any 
jiis  admission  of  the  particular  facts  called  for  by  tin;  interrogato- 
ries with  a  statement  of  additional  facts  in  avoidance  of  tlieiii;  as 
■IV  hero  lie  ])leads  payment,  in  an  action  on  an  open  accoinit  due  ic 
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a  partnersliiji,  and  is  a.skefl  if  the  payment  vras  not  made  to  one 
of  the  partners  alone,  in  dehts  due  to  him  lYoni  that  partner  indi- 
vidually, he  may  state, in  connection  -with  his  admission  of  that 
fact,  tliar  th.e  payment  v.-as  made  after  the  other  partner  liad  ?old 
out  his  interest  in  the  firm,  and  ■while  the  partner  to  Avhom  it  was 
made  was  the  sole  owner  of  the  floods,  accounts,  ike. — Crijmcs  v. 
White  <y  Johnson 549 

64.  Same. — When  a  party  tiles  interrogatories  to  his  adversary,  (Code, 
^  2330,)  and  the  circuit  court  refuses  to  compel  an  answer  to  them, 
the  appellate  court  will  presume,  unless  the  record  repels  such 
presumption,  that  the  statutory  affidavit  was  not  made. — Birens  v. 
Brown 422 

65.  Proof  of  correctnrss  of  demand  htf  2'^'<i'>'[f'^  o"'»  oath.— In  an  ac- 
tion hy  late  partners,  on  an  open  account  due  to  the  partnership, 
the  defendant  having  introduced  evidence  tending  to  show  that, 
after  the  di.ssolution  of  the  firm,  he  had  paid  the  account  to  one 
of  the  partners,  who  had  boiight  out  the  interest  of  his  co-part- 
ner, by  crediting  the  amount  on  debts  due  to  him  from  that  jiart- 
ner  individually,  the  other  partner  cannot  be  allowed  to  testify, 
(Code,  ^  2313,)  in  rebuttal,  that  the  partnership  was  not  dissolved 
when  said  payment  was  made. — Crijmen  v.  IVhite  cj'  Johnson 549 

G6.  ComiK'tency  of  jilaintiff,  in  action  (njainsi  common  carrier,  to  prove 
contents  and  value  of  lost  har/riagc. — In  an  action  again.st  a  I'ailroad 
company,  as  a  common  carrier,  to  recover  damages  for  the  loss  of 
a  passenger's  baggage,  the  jdaintitf  may  prove  the  contents  and 
A-alue  of  his  trunk  by  his  own  oath. — Douglass  v.  J/,  (f-  If.  Bailruad 
Co ^ G3S 

C7.  Examination  of  parties  as  u-itncsscs,  in  appeal  ai^c  from  justice's 
court. — In  appeal  cases  from  a  justice's  court,  where  the  amount 
in  controversy  exceeds  twenty  dollars,  the  statute  authorizing 
either  party  to  be  a  witness  in  his  own  behalf,  (Code,  v>  2779,)  has 
no  application  to  suits  by  or  again.st  corporations  aggregate. — Ala. 
i.S-  Tcnn.  Birerf  Bmlroad  Co.  r.  Oaks  .J-  Mills G94 

6S.  Same. — In  an  appeal  case  from  a  justice's  court,  if  the  sum  in 
controversy  is  between  .$20  and  .*50,  the  examination  of  the  parties 
as  witnesses  is  governed  by  section  2779  of  the  Code;  but,  if  the 
sum  in  conti'oversy,  with  the  interest  thereon  accruing  pending 
an  appeal  to  the  supreme  court,  exceeds  ■?50,  the  examination  of 
the  parties  on  the  second  trial  must  be  governed  by  section  2313 

of  the  Code. — Ranihlin  r.  McLcndon  .j-  Bohinson 70 

IX.  Pju.m.vuv  -vnd  .Six<jni)A]:v. 

69.  I'roof  of  written  notice. — In  an  action  to  recover  damages  for  over- 
llowiug  land,  proof  of  a  written  notice  by  plaintilf  to  defendant, 
requiring  an  abatement  of  the  ditch  and  levee  by  ^Yhich  the  over-  • 
flow  was  caused,  being  collateral  to  the  i.s.sue,  is  within  the  excep- 
tion to  the  general  rule  in  regard  to  the  proof  of  writings;  and 
the  contents  of  sTich  notice  luay  bo  proved  by  oral  testimony, 
without  producing  the  writing,  or  accounting  for  its  non-prodnc- 

.   t  i  on  .—Bo  Ihjr.  McCall 20 

TO.  J'roof  of  account. — IJooks  of  account,  kept  by  a  deceased  clerk,  and 
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all  other  entries  or  memoranda  made  in  the  conrse  of  business  or 
duty,  by  one  wlio  would  be  at  tbetime  a  competent  witness  to  the 
fact  which  he  registers,  are  held  competent  evidence  from  the 
presumed  necessity  of  the  case ;  but  tlie  reason  of  the  rule  ceases, 
and  the  rule  itself  conseciuently  fails,  when  it  appears  that  there 
is  other  and  better  evidence  of  the  same  facts ;  as  where  it  is 
shown  to  be  the  custom  of  a  bank  to  pay  out  money  only  on  the 
checks  of  its  depositors. — Banlc  of  Montgomenjv.  I'lannetfs  Adrn'r,  222 
71.  Predicate  for  introdiiction  of  semndary  evidence  of  note. — A  prom- 
issory note,  on  which  a  judgment  Avas  recovered,  liaving  been 
filed  in  the  clerk's  ofiice,  with  the  other  papers  in  the  cause,  the 
testijuony  of  the  clerk,  to  the  effect  that  "said  note  is  not  now  on 
iile  in  his  otJice  with  the  other  papers  in  the  cause,  and  he  docs 
not  knoAV  what  has  become  of  it,"  is  not  suiricient  proof  of  its  loss 
to  admit  secondary  evidence  of  its  contents. — I'rcdar  v.  Stall- 
tcorih 402 

X.   IxECOKDS  AND  JdDGM?:XTS. 

72.  Prolate  of  fore'ujn  mil;  necessity  for. — A  foreign  will  must  be 
proved  to  have  been  admitted  to  probate,  before  a  certiiicd  copy 
of  it  can  be  received  as  evidence  of  title  to  personal  projjcrty,  or 
become  admissible  evidei^co  under  the  act  of  congi-css  of  1790. 
Jemison  v.  Smith 185 

73.  Same;  sufficiency  and j^roof  of . — A  transcript  from  the  records  of 
a  court  of  ordinary,  in  Georgia,  properly  certitied  under  the  act  of 
congress  of  1790 ;  containing  a  copy  of  a  will,  an  affidavit  beneath 

it  by  one  of  the  subscribing  witnesses,  purporting  to  have  been  j, 
made  before  "J.  Thigpen,  J.  P.,"  to  the  cti'ect  "that  he  believe? 
he  assigned  his  name  at  the  last  part  of  the  within  instrument  of 
writing;"  followed  by  an  entry,  stating  that  13.  S.  and  J.  S.  were 
"swoni  executors ;"  and  other  entries,  showing  that  the  persons 
so  appointed  discharged  several  executorial  duties,  and  were  re- 
cognized by  the  court  as  executors, — must,  under  tlie  constitution 
and  laws  of  that  State,  as  proved  iu  this  case,  be  regarded  as 
showing  the  probate  of  the  will,  and  the  appointment  and  quali- 
fication of  the  executors. — S.  C 1  So 

74.  Prc^sumption  of  prohatc  from  la}}sc  of  time. — Authorities  cited  on 
the  question,  whether  the  probate  of  a  will,  nearly  sixty  ycai-s 
old,  would  be  presumed  from  lapse  of  time,  under  the  circum- 
stances of  this  case. — S.  C 16^) 

75.  Admissibility  of  record  as  evidence. — In  an  action  for  contiibutiou 
between  sureties,  the  record  of  the  .judgment  recovered  by  the 
common  creditor  against  the  pnncipal  (b:btor  and  the  plaiutitf,  to 
Avhich  the  defendant  was  no  party,  is  admissible  evidence  for  the 
plaintiff,  to  prove  that  such  a  judgment  was  rendered,  and  by  way 
of  inducement  to  the  evidence  that  he  had  paid  tlie  debt  on  which 

it  was  founded.— i'res/rt/-  v.  Stalltvorth 402 

76.  Same. — In  detinue  for  a  slave,  brought  by  the  vendor  again.st 
the  purchaser, — the  material  inquiry  being,  whether  the  purchase- 
money  was  fnmislicd  by  the  defendant,  or  In-  the  slave  himself: 

19 
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andtlic  defendant,  for  the  purpose  of  showing  that  the  plaintiff, 
before  the  sale,  "knew  that  the  slave  had  money,  and  permitted 
hLin  to  have,  use  and  dispose  of  it  as  he  pleased,"  haviny  read  in 
evidence  a  receipt,  hj-  which  the  plaintiff  acknowledged  to  have 
received  a  sum  of  money,  for  safe-keeping,  fi-om  the  slave  and  his 
mother, — the  record  of  a  suit  instituted  by  the  defendant,  after 
the  sale,  in  the  name  of  the  owner  of  the  slave's  mother,  (but 
without  his  authority  or  knowledge,  and  alterwards  dismissed  by 
him,)  for  the  recovery  of  this  money  from  the  plaintiff,  is  not  com- 
petent evidence  for  the  plaintiff,  "to  explain  said  receipt,  and  to 
show  that  the  defendant  regarded  the  money  as  belonging  to  the 
slave's  mother." — Wehh  v.  EcUy 3.33 

77.  Same. — In  detinue  by  the  wife's  trustee,  suing  for  her  use,  to  re- 
cover slaves  which  he  had  bought  at  a  sale  under  mortgage  exe- 
cuted by  the  husband,  and  which  were  afterwards  seized  and  sold 
by  the  defendant,  as  sheriff",  under  execution  against  the  husband; 
the  defendant  having  introduced  evidence  tending  to  show,  that 
the  money,  with  which  the  jdaintiff  paid  for  the  slaves,  was  fur- 
nished by  the  wife,  and  was  in  fact,  as  to  the  creditors  of  the  hus- 
band, his  property, — the  record  of  a  chancery  suit,  instituted  by 
th6  plaintiff"  individually  after  his  purchase  of  the  slaves  at  the 
mortgage  sale,  for  the  pui-pose  of  foreclosing  a  mortgage  on  other 
slaves  executed  by  the  hu.sTjand ;  to  wliich  suit  the  defendant  was 
not  a  party,  and  in  which  the  plaintiff"  was  charged  witli  certain 
moneys  paid  him  by  the  wife,  is  not  competent  evidence  for  the 
plaintiff;  "  to  show  that  creditors  of  the  husband  had  already  re- 
ceived the  money  paid  by  the  wife  to  the  jdaintift':"  as  to  the  de- 
fendant, it  is  rts  inter  alios  acta. — McLemorc  v.  XuckoUs 6G2 

78.  Proof  of  demand  hy  judrjment  and  receipt. — In  an  action  by  the 
bailee  of  goods,  against  the  owners  of  a  steamboat,  for  negligeiice  ; 
the  fact  in  issue  being,  whether  the  owners  of  the  goods  had  de- 
manded of  plaintiff  compensation  for  the  damage  sustained;  the 
record  of  a  judgment  recovered  by  them  against  him,  for  the  in- 
jury to  their  goods,  and  their  receipt  for  the  money  paid  by  him 
in  satisfaction  of  their  demand,  ate  competent  evidence  to  prove 
the  demand. — McGiU  v.  Monette 49 

XI.   Y.vrviANCE. 

79.  Description  of  corporation. — The  society  of  freo-masons  in  this 
State  being  incorporated  by  the  name  of  the  "  Most  Worshipful 
Grand  Lodge  of  Ancient  Free-masons  of  Alabama  and  its  Masonic 
Jurisdiction,"  and  suing  by  that  name,  a  charter  granted  by  the 
"Grand Lodge  of  the  State  of  Alabama,"  authorizing  the  persons 
to  whom  it  is  directed  "to  form  themselves  into  a  regular  lodge 
of  ancient  frec-ma.sons,  l)y  the  name  of  Yorkville  Lodge  No.  13]," 
sufficiently  ajipears  to  have  been  issued  by  said  corporation,  and 
the  misdescription  does  not  amount  to  a  material  variance. — liur- 
dine  r.   Grand  Lodf/e  of  Alabama 47"' 

60.  Claim  against  inaotvent  estate. —  Wlieu  an  attorney's  receipt  for  a 
note,  placed  in  his  liand.x  for  collection,  is  filed  as  a  claim  against 
hifs  in.so]vent  estate  :  ano  the  accompanying  afTidavit  of  the  credi- 
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tor  statns,  that  the  iittorncy  failed,  throngli  ncj^ligcnco,  to  present 
and  file  the  note  as  a  claim  against  the  insolvent  estate  of  the  de- 
ceased debtor, — proof  of  the  attorney's  admission  that  lie  had  col- 
lected the  money  on  the  note,  and  ot  his  promise  to  pay  it,  is  not 
competent  evidence  for  th(!  creditor. — Stnhhs  v.  Berne's  Adm'r Gi? 

81.  Frommorif  note. — The  maker  and  holder  of  a  promissory  note 
may,  by  subsequent  verbal  agreement,  founded  on  sufficient  con- 
sideration, change  the  rate  of  interest  which  it  bears;  yet  the 
holder  cannot,  in  a  suit  on  the  note  itself,  recover  on  such  modi- 
fied contract. — ITunVs  Ex'r  v.  Rail 702 

S2.  In  action  hy  adminiHtrator. — "WTicro  the  ^ummona  and  complaint 
are  in  tlie  name  of  the  plaintiff  indi\idua]ly,  ho  cannot  recover 
on  proof  of  a  cause  of  action  accruing  to  him  as  administrator. 
Freeman  i\  McCan n -. .  714 

83.  Indictment  for  murder ;  name  of  dcccancd. — Where  the  iudict- 
ment  alleged  the  name  of  the  deceased  to  be  Louis  Boudet  or 
Boredet,  while  his  real  name  was  proved  to  be  Louis  Burdet,  and 
to  be  sometimes  pronounced  as  if  spelt  Bouredet ;  and  the  circuit 
court  tliereupon  charged  the  jury,  "  that  if  his  real  name  was  the 
same  in  sound  as  if  written  Boudet  or  Boredet,  or  so  nearly  the 
same  that  the  difference  would  be  but  slight,  or  scarcely  percepti- 
ble, and  ho  would  have  been  readily  known  by  his  name  being 
pronounced  as  if  written  Boudet  or  Boredet,  then  the  variance 
would  not  avail  the  defendant," — held,  that  the  rulin*  of  the 
court  Avas  substantially  correct. — Aaron  v.  The  State 106 

84.  Larceny  ;  name  of  owner  of  stolen  goods. — "Where  the  indictment 
alleged  the  stolen  goods  to  be  the  property  of  Juli  Antoine,  while 
the  proof  showed  that  they  belonged  to  a.  Frenchman,  whose 
name  was  Juli  Antoine  in  French,  and  who  was  "  generally  called 
as  if  his  luime  was  spelled  Juice  Antoine," — held,  that  there  was 

no  variance  or  misnomer. — Foint  v.  The  State 148 

EXECUTION. 

1.  JVhat  property  is  exempt  from,  levy  and  sale. — If  the  defendant  in 
execution,  being  the  head  of  a  family,  owns  but  one  horse,  and  no 
mule  or  oxen,  the  horse  is  (exempt  from  levy  and  sale  under  exe- 
cution, (Code,  ^  2Ui2,)  although  said  defendant  also  owns  slaves. 
Cook  V.  Baine GoO 

2.  Bight  of  defendant  to  sell  or  exchamjc  exempt,  property. — The  act  of 
Feb.  14,  18.j4,  (Session  Acts  18.j3-4,  p.  242,)  repealing  section  24G4 
of  the  Code,  also  repealed  the  prior  act  of  Feb.  7,  {il).  G9,)  amend- 
atory of  .said  section  ;  and  the  repeal  of  these  statutes  removed 
all  restrictions  on  the  right  of  the  defendant  in  execution  to  sell 

or  dispose  of  property  exempt  from  levy  and  sale. — S.  C 3'>0. 

3.  Action  against  officer  leri/iug  on  exempt  preqjcrty. — A  purcluiser  from 
the  defendant  in  execution,  of  property  exempt  from  levy  and 
sale,  may  maijitaiu  an  Iiction  against  the  sheriff',  for  a  subsecpuuit 
levy  and  sale,  without  making  the  affidavit  required  by  the  stat- 
ute (Code,  \S  2466)  from  the  defendant  in  execution. — S.  C o'>'\ 

4.  Sheriff's  right  to  commissions  for  execution  of  2))'0cess  regular  on  its 
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face,  iut  issued  on  void  judgment. — A  slieriif  is  not  entitled,  as 
against  the  defendant  in  execution,  to  retain  his  commissions  out 
of  the  proceeds  of  the  sale  of  property  under  an  execution  regu- 
lar on  its  faeo,  hut  issued  on  a  judgment  which  is  void  on  account 
of  the  incompetency  of  the  presiding  judge  ;  although  the  statute 
(Code,  ^  2284)  protects  liim  in  the  execution  of  such  process. 
ll'ihon  V.  Satcycr , 631 

EXECUTOES  AND  ADMINISTEATOES. 

1.  Implied  waiver  of  right  of  administration. — The  failure  of  the 
next  of  kin  to  apply  for  lettei-s  of  administration  -within  forty 
days  after  the  death  of  the  intestate  is  known  (Code,  §  1669),  is 
an  implied  waiver  of  his  right  to  the  administration.— Po/vc*/er  v. 
Forrestefs  Adrn'ra 398 

2.  Validity  of  grant  of  administration. — The  failure  of  an  adminis- 
trator to  give  bond,  as  required  by  the  order  appointing  him,  ren- 
ders the  grant  of  administration  voidable  only,  and  not  absolutely 
void.— Ex  parte  Maxwell 362 

3.  Validity  of  grant  of  adminisiration  do  bonis  nou. — When  a  grant 
of  letters  of  administration  de  honis  non  is  collaterally  assailed  as 
void,  on  the  ground  that  the  original  administrator  had  neither 
died,  resigned,  nor  been  removed,  a  recital  in  the  minutes  of  the 
facts  necessary  to  siistain  an  order  of  removal,  as  the  reason  for 
tlic  grant  of  administratiou  de  bonis  non,  will  be  held  sufficient  to 
uphold  the  validity  of  that  grant :  the  action  of  the  court  will  bo 
construed  as  amonriting  to  an  order  of  removal,  or  the  record  will 
be  considered  amended  so  as  to  show  a  regular  order  of  removal. 
England  v.  Kimfa  Adrn'r 80 

4.  Same. — A  grant  of  letters  of  administration  in  chief,  v>'lien  there 
has  been  in  fact  a  previous  administration,  which  had  terminated 
by  the  death  of  the  administrator,  (these  facts  not  appearing  in 
the  second  grant,)  is  valid  as  a  grant  of  administration  f?e  io/u's 
non,  and  void  only  as  to  tlie  excess  of  autliority  which  it  purports 

to  confer. — Moselcy^s  Advi'r  v.  Mastin 21G 

5.  Same. — A  grant  of  letters  of  administration  is  not  void,  on  ac- 
count of  the  non-existence  of  assets  in  this  State,  if  the  intestate 
was  an  inhabitant  of  the  county  at  tiio  time  of  his  death,  (Code, 
§  1667;)  nor  are  letters  oi  administration  de  bonis  wou,  granted  by 
the  probate  court  of  the  county  in  which  the  intestate  had  his 
domicile  at  the  time  of  his  death,  void  for  want  of  iniadministered 
assets,  (Code,  ^  1720,)  although  they  ijughtbo  irregular  and  revo- 
cable.—  Jl'atson  V.  Collins^  Adm'r 587 

6.  Execnior'x  assent  to  legacy. — The  law  -wUI  not  presume  an  execu- 
tor's assent  to  a  h^gacy  to  himself,  in  th"  absence  of  all  acts  or 
declarations  conducing  to  show  an  assent;  but,  where  an  execu- 
trix, to  whom  a  promissory  note  is  bo([ue.athed,  afterwards  mar- 
ries, and  her  husband  trau'stVTs  the  note  to  a  third  person,  sucli 
transfer  must  be  deemed  an  assent  by  him  to  his  wife's  legacy. 
Mnrphrce  v.  Singleton 412 

7    How  administrator  may  or  wnft  (?cc/«)r.— The  words  "  admiuistra- 
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tor,"  &c.,  foUoAV-inj^  Uie  plaiiitiil's  iiaine  in  tlic  iiuirjiiii  of  the 
complaint,  are,  of  tliciiitiflves,  mere  (Uxcrijilio  pirsoiia: ;  hut  an 
averment  in  the  oonipiaint,  that  tiie  money  sue<l  for  will,  when 
collected,  1)0  assets  of  the  decedent's  estate,  is  suHicicnt  to  show- 
that  the  plaintiff  sues  in  his  representative  character. —  ll'atmu  r. 

CoUUih'  AdnVr f)-^? 

Also,  Freeman  v.  McCunn 714 

8.  Flea  of  ne  unqiies  achnbiintrator. — In  an  'ution  brou<;ht  by  an  ad- 
ministrator in  his  representative  character,  a  plea,  allej^iu;^  facts 
"which  show  that  his  letters  of  administration  are  void,  for  want 
of  jurisdiction  in  the  court  by  which  they  were  issued,  is  a  {;ood 
plea  in  bar. —  H'atnon  v.  CoUinn'  Adinr 5S7 

i).  Itcvocalion  of  letters  of  adminMration. — If  letters  of  adniinistni- 
tion  are  granted  by  the  probate  court,  Avithin  forty  days  after 
the  death  of  the  intestate  is  known,  in  conti-aventionof  tin;  order 
of  preference  prescribed  by  the  statute,  (Code,  $^  lGGd-<)'J,)  the 
largest  creditor  of  the  estate  maj'  proceed  to  obtain  a  revocation 
of  such  letters;  but,  to  entitle  him  to  make  an  application  for 
that  puqjose,  he  must  shov/  that  he  is  the  largest  creditor  of  the 
estate ;  and  he  cannot  complain,  on  error,  of  the  r(;fusal(>f  his  ap- 
plication, when  the  record  does  not  show  that  he  i)roved  that  fact. 
U'drd  V.  Camcroiia  Adrn'ra 091 

10.  Femoral  of  administrator  for  mi-irondnct. — An  inteiitioual  nusstate- 
ment  of  the  names  of  the  heir.s-at-hi\v,  in  a  petition  for  the  sale 
of  real  estate  for  the  purpose  of  division,  is  not  such  an  act  of 
"maladministration  of  the  estate"  (Code,  v^  1606),  as  authorizes 
the  removal  of  an  administrator. — Forrester  r.  Forrcster'a  JdnCrs,  39S 

11.  Jfliat  defenses  administrator  may  male  before  probate  court. — If  an 
adnjinistrator  delivers  to  one  of  the  distributees  property  bought 
by  him  at  the  administrator's  sale,  without  taking  his  nore  for  the 
purchase-money,  under  an  agreement  that  the  amount  of  purchase- 
money  shall  bo  credited  on  his  distributive  share  of  the  estate, 
this  agreement/  is  available  to  the  administrator,  on  final  settle- 
ment of  his  administration,  before  the  probate  court. —  Tf'ihon  r. 
Fandall  and  IVife 74 

12.  LialnFitij  of  administrator  for  negVujrnec,  and  proof  thereof. — An  ad- 
ministrator is  cliargeable,  on  fnial  settleuient  of  his  accounts,  not 
•with  the  nominal  amount  of  certain  choses  in  action  belonging  to 
the  estate,  which  his  predecessor  in  the  admiuistrali^n  wiis  or- 
dered to  deliver  up  to  him,  but  with  the  amount  in  money  which, 
by  the  exercise  of  due  diligence,  he  might  have  collected  on  them; 
he  cannot  Ijc  charged  with  the  amount  of  an  account  on  a  third 
person,  one  of  sTich  choses  in  action,  merely  on  proof  of  the  sol- 
vency of  the  debtor;  nor  with  the  amount  of  a  decree  rendered 
by  the  probate  couit  in  favor  of  his  predecessor,  against  a  ])reci(l- 
ing  administrator,  without  proof  of  the  solvency  of  the  defiuilaiit 
in  saifl  decree  or  his  sureties;  nor  with  the  amount  of  a  jiidgnient 
rendered  in  favor  of  his  predecessor,  on  proof  that  one  of  flic  de- 
fendants therein  was  in  possession  of  a  tract  of  land,  tiii-  \  alue  of 
which  is  not  shown,  and  that  the  other  defendant  removed   from 
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this  State  before  he  became  administrator,  and  •afterwards  re- 
turned and  sold  a  tract  of  land.— -J/'i7A(«soh  v.  Hunter 265 

13.  Burden  of  proof  on  question  of  dlUgence  or  neyUgence. — On  final 
settlement  of  an  adniiui.strator's  account.s,  it  being  shown  that  a 
decree  was  rendered  by  the  probate  court  in  his  favor,  ordering 
his  predecessor  in  the  administration  to  deliver  up  to  him  certain 
choses  in  action  belonging  to  the  estate,  the  onus  is  on  him  to 
prove  due  diligence  in  enforcing  the  delivery  of  such  choses  in 
action  ;  but,  whether  he  negligently  failed  to  procure  the  deliv- 
ery, or  failed  to  collect  them  after  obtaining  the  possession,  the 
onus  is  on  his  successor  to  prove  the  amount  which,  by  the  use  of 
proi)er  diligence,   he  might  ha\  e  collected. — 6'.  C 2G3 

14.  Allowance  of  counsel  fees  to  executor. — On  final  settlement  of  the 
accounts  of  an  executor  or  administrator,  he  is  not  entitled  to 
a  credit  for  counsel  fees  paid  by  him  on  account  of  services  ren- 
dered in  contesting  a  proper  charge  against  him. — Anderson's  Ex'r 

V.  Anderson's  Heirs 6?3 

15.  AUoicance  of  fees  to  gmirdian  ad  litem. — An  executor  or  adminis- 
trator can  not  complain,  on  error,  of  the  allowance  of  compensa- 
tion to  the  guardian  ad  litem  of  the  infant  distributees,  on  final 
settlement  of  his  accounts  and  vouchers,  since  he  is  not  thereby 

inej ndiced. — S.  C 0:^3 

See,  also,  Limhations,  Statutk  ok,   1. 

FRAUD. 

1.  JVliat  constitutes. — A  misrepresentation  as  to  the  legal  effect  of  a 
written  contract,  does  not,  ^>f /•  se,  constitute  a  fraud;  nor  is  the 
other  evidence  in  this  case  sufficient,  in  connection  witli  such  mis- 
representations, to  establish  a  fraud,  under  the  former  decision  of 
the  case,  31  Ala.  428. — Cowles  v.  Tou-nsend  4'  Afi7/iA-e« TT 

2.  Pica  of. — In  an  action  on  a  note  given  for  the  purchase-money  of 
land,  a  special  plea,  averring  the  vendor's  misrepresentation  as  to 
a  material  matter,  and  consequent  injury  to  the  purchaser,  but 
containing  no  averment  that  such  misrepresentation  misled  the 
purchaser,  or  constituted  an  inducement  to  the  purcha.se,  or  was 
relied  on  by  him,  fails  to  make  out  a  case  of  fraud. — Kannady  r. 
Lainhert o7 

FRAUDS,  STATI'TE  OF. 

1.  I'romise  to  pay  debt  cf  another. — A  decree  having  been  rendered 
against  a  sheriff  and  the  sureties  on  his  official  bond,  on  final  set- 
tlement of  liis  accounts  as  administrator  rirtnte  officii,  a  verbal 
])romise  by  the  .sureties,  made  to  the  plaintifi'  in  the  decree,  that 
tliey  would  pay  an  item  of  costs  which,  li^-  mistake,  had  not  been 
taxed,  in  consideration  that  lie  would  allow  a  credit  on  the  decree, 
Avhich,  as  they  contended,  had  been  reiidered  fur  more  than  was 
justly  due, — is  an  (uigiiial  undertaking,  founded  on  a  new  consid- 
eration, and  is  not  within  the  statute  of  frauds.— 7.V/^/(u/(/  ij-  Howell 
V.  Wynn's  AdnCr -^'^ 
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9..  ;SV(m('.— In  dcterininiiif,'  wliethcr  a  parol  pmiiiisc  to  p;iy  for  '^wxU 
(l(!livero(l  to  u  tliml  person  i.s  within  the  fstutntc  of  fniiuls  or  not, 
the  diM-isivc  <xnc.stioii  is,  to  whom  was  the  credit  jjiven  :  if  the 
credit  was  <;iven  altogether  to  t!;c  defendant,  his  ]n-oniis<'is  direct 
and  original,  and  not  within  the  statnte  ;  iscciiii,  if  any  credit  at 
all  Avas  given  to  the  ]tersoii  to  wlioni  tlie  goods  were  delivered. 
Jloi/kin  <j'  McJiOC  r.  Dohhmdf  .)'•  Co fj'Vj 

?.  Same. — It  is  the  province  of  the  jnry,  in  such  case,  to  dcterni'nb 
to  whom  the  credit  was  given  ;  and  it  is  their  duty,  in  deciiling 
that  question,  to  take  into  consideration  the  extent  of  the  under- 
taking, the  expressions  used,  the  situation  of  the  parties,  and  all 
the  other  circumstances  of  the  case.  The  fact  that  tlie  goods  were 
charged,  on  the  plaintitrs  books,  to  tbe  person  to  whom  they  were 
delivered,  if  unexplained  by  other  circumstances,  would  be  very 
strong,  if  not  conclusive  evidence,  that  the  defendant's  promi.sc 
■was  collateral ;  and,  on  the  other  hand,  the  fact  that  the  plaintiflF 
and  defendant  have  both  acted  a^  'f  the  credit  was  given  solely 
to  the  defendant,  if  unexi)lained  by  other  evidence,  would  be  a 
circumstance  strongly  tending  to  show  that  his  promise  wasdirect 
and  original;  yet  neither  of  these  facts  is  conclusive,  but  both  are 
susceptible  of  exjdanation,  and  their  weight  as  evidence  must  de- 
pend upon  the  circumstances  of  the  i)articular  ca.se. — aS'.  C y?/ 

4.  Prauduhnt  conveyances ;  who  are  crcdilorf  or  dcbtort>. — A  trustee, 
under  a  deed  of  trust  for  the  beuclit  of  creditors,  becomes  their 
debtor  from  the  time  he  receives  money  which,  by  the  terms  of 
the  deed,  ought  to  be  paid  over  to  them,  without  any  subseipient 
violation  of  duty  on  his  part,  or  demand  made  by  them  ;  and  the 
fact  that  the  creditoi's  are  non-residents,  does  not  all'ect  the  prin- 
ciple.— McLcmore  v.  Xuckolh GG"3 

5.  Validitij  of  voluntary  conveyance. — A  contract  between  husband 
and  Avife,  by  A\hich  a  separate  estate  is  created  in  the  wife  in  tho 
future  earnings  of  herself  and  her  domestic  servants,  i.s  void  as  to 
the  existing  creditors  of  the  husband ;  and  slaves  purchased  for 
her  by  a  third  person,  and  jiaid  for  with  her  earnings  under  such 
contract,  are  subject  to  the  existing  debts  of  the  husl>and,  like 
any  other  property  purchased  for  l>er  with  the  liusband's  money. 

S.  C ' .  662 

GAKXISHMENT. 
See  Attachment. 

GIFT. 

1.  IRcquisitcs  ft  common  lavj. — At  common  laAV,  in  the  absence  of  aii 
actual  delivery  of  the  property  itself,  a  gift  could  only  be  consum- 
mated by  deed,  or  other  instrument  ttnder  seal ;  not  because  the 
delivery  of  the  deed  was  held  a  symbolical  delivery  of  the  projt- 
crty,  but  on  the  principle  of  estoppel. — Connor  r.  Trairicl\s  AdnCr,  281" 

2.  Gift  of  slaves  for  life,  tcith  void  remainder  over,  in  Georyia. — By  the 
laws  of  Georgia,  as  proved  in  this  case,  where  there  is  a  parol  gift 
of  slaves  for  life,  with  void  remainder  OA-er,  the  absolute  propertt* 
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vests  ill  the  tenant  for  life,  and  does  not  revert  on  liis  death  to  Hie 
donor. — Adams  r.  McMichael .^ ,.  432 

3.  Gift  to  slave. — There  is  no  statute  or  rule  of  law  in  tUi.s  State, 
which  prohibits  a  gift  of  old  clothes,  or  other  artiole-s  harmless  in 
their  nature,  to  a  slave,  without  the  knowledge  or  6onsei)t  of  his 
master;  but  the  title  and  possession,  on  the  delivery  of *t he  ar- 
ticles to  the  slave,  must  be  referred  to  the  master. — Dcmtcfhn  v. 
Heath ' .\..:....  505 

GUARANTY. 

See  CoNixiCT  of  Laws,  J. 

GUARDIAX  AXD  WARD. 

1.  Hoio  guardian  may  sue. — Under  the  provisions  of  the  Code, 
(v3»3  '2036,  2132,)  a  guardian  may  siie  in  his  own  name,  for  the  use 
of  his  ward,  to  recover  damages  for  the  conversion  of  the  ward's 
property. — Longmiro  v.  FUkington - 296 

HUSBAND  AND  WIFE, 

1.  Adverse  possession  between  ;  prescription. — At  common  la^V,  the 
possession  of  personal  property  by  the  ^vife,  during  coverture,  is 
the  iwssessiou  of  the  husband,  and  cannot  ripen  into  a  perfect 
title  in  her,  as  against  the  husband's  administrator,  although  it 
is  shown  that  the  husband  had  abandoned  her  Avhen  her  posses- 
sion commenced  ;  that  he  never  afterwards  returned  to  her,  and 
never  asserted  any  claim  to  the  property  ;  and  that  she  held  and 
claimed  it,  as  her  own  individual  property,  for  a  contitiuous  pe- 
riod of  more  than  twenty  years  — Bell  v.  BeiVs  Adm'r 536 

2.  Rushaud's  marital  rights  in  and  to  loife's  personalty. — Prior  to  the 
adoption  of  the  statutes  of  this  State  securing  to  married  women 
their  separate  estates,  if  a  slave  was  givsiii  by  a  father  to  his 
married  daughter,  or  was  purcha.^ed  by  the  daughter  at  administra- 
tor's sale  of  her  father's  estate,  and  Avas  not  in  either  case  settled 
to  her  separate  use,  the  husband's  marital  rights  attached,  and 
the  slave  became  his  absolute  property.— 7i7<?-«.s  v.  Hudson G2 

3.  Same. — Where  the  slaves  belonging  to  a  decedent's  estate  remain 
undivided,  after  the  payment  of  his  debts  and  the  final  settlement 
of  the  administration  on  his  estate,  and  are  afterwards  divided 
by  consent  among  the  several  distributees,  who  execute  recipro- 
cal conveyances  to  each  other  for  their  respective  shares ;— the 
husband  of  one  of  the  female  distributees  thereby  acquires  a  com- 
plete equitable  title  to  the  slaves  allotted  to  him  and  his  wife ; 
and,  on  his  death,  while  thus  in  posse.ssion  of  them,  his  personal 
repre>oiitatiA  0  is  chargeable  with  them  as  belonging  to  his  estate. 
Anderson's  Kxr  v.  Anderson's  Jleirs 683 

4.  Married  woman's  law  of  1848  not  retroactive.— Tha  law  is  settled 
in  this  State,  tliat  the  act  of  March  ],  1848,  securing  to  married 
women  their  separate  estates,  does  not  affect  the  husband's  right 
to  reduce  to  possession  liis  wif(!'s  ohosas  in  action  which  accrued 
t)rior  to  the  jiassage  of  th.-if  statute. — V.  (' 683 
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5.  Sair  hy  hmhand  of  I'^ift';  ^h'trinr-j  I'roptrtii ;  nliclhtr  wife-  in  (flopped. 
Il'tlio  wifo  is  prosciit  ;ii  a  eidi?  \>y  her  l;n,;l):in(l  of  pci^ional  prop- 
erty '>'longiii/x  to  h.T  Si  r,tat"'.v  sipiuato  (■.sliUe,  and  assents  to  it, 
or  makes  no  objeotiou  to  it,  but  does  liot  joiu  with  liirn  in  a  con- 
veyance of  title,  siic  is  not  estopped  from  recovering  the  property 
from  the  purclijiser,  or  one  claimint^  under  liim. — Canty  v.  Sarider- 
ford 91 

5.  Sale  by  tvife  alcne,  of  btatutory  HcparcJc  esfatc ;  icliethcr  action  lies 
to  recover  agreed }:rlcc. — A  sale  by  the  wife  alone,  without  the  con- 
cuiTcnce  of  her  hu-sLa-ad,  of  property  boloiiiring  to  her  statutory 
separate  estate,  is  absolutely  void,  aiid  pr.saea  notaiii;,'  to  the  pur- 
chaser; and  the  v.ifo  cannot  maintain  an  action  at  la vr,  in  her 
own  name,  to  recover  ilie  value  or  a'^reed  price  of  the  property. 
Alexander  v.  Sar.Islury 375 

7.  Mortgage  of  wifas prvpcrty  I\i/  h-:!<ha»d. — TTnder  tlic  Code,  ($  lt)S3,) 
the  husband  has  no  ri;.'-ht  or  pov>'ev  to  mort<;age,  for  his  own  indi- 
vidual debt,  a  slave  belonginp;  to  the  wife's  statutoiy  separate 
estate. — Patterson  r.  Flanagan 513 

8.  Transfer  by  hnsband  of  tcifcs prommory  note. — Under  the  woman's 
laws  of  tliia  State,  if  the  husband  reduces  to  his  possession,  as 
trustee,  a  promissory  note  belonghig  to  his  wife's  t-eparatc  estate, 
he  thereby  becomes  the  jiropriator  of  it,  so  far  as  the  accniing 
interest  is  concerned  ;  and  his  sale  or  transi\ir  of  it,  without  the 
participation  of  tlio  wife,  conveys  to  the  purchaser  tlie  accruing 
interest;  yet  the  wife  thereby  acquii-es  a  right  of  action  against 
the  purchaser  for  a  conversion,  for  which  she  may  maintain  trover 
after  the  husband's  death. — Mj.rphrte  v.  Singleton 412 

9.  Contract  between  husband  and  nife. — A  contract  between  husband 
and  wife,  by  which  a  .separate  estate  is  created  in  the  wife  in  the 
future  earnings  of  herself  and  her  domestic  servants,  is  void  as  to 
the  existing  creditors  of  the  husband;  a.nd  slaves  purchased  for 
her  by  a  third  person,  and  paid  for  with  her  earnings  under  such 
contract,  are  subject  to  the  existing  debts  of  the  luLsband,  liko 
any  other  property  purchased  for  her  with  the  husband's  money. 
McLemore  v.  Nuckolls 662 

INDICTMENT. 
See  Crimixal  Law. 

INSOLVENT  ESTATES. 

1 .  Filing  claim. — A  claim  against  an  insolvent  estate,  or  the  aflida^^t 
verifying  it,  must  be  regarded  as  filed,  within  the  meaning  of  the 
statute,  (Code,  ij  l'-47,)  when  it  ii.  d:.'Uvcred  to  the  probate  judge, 
or  to  his  acting  clerk,  in  liis  cfiice,  to  be  placed  and  kept  on  file  ; 
but  merely  placing  it  in  the  oflice,  net  with  tlie  proper  file  of  pa- 
pers belonging  to  the  estate,  and  without  bringing  it  to  the  notice 
of  the  judge  or  his  clei'k,  is  not  a  sufficient  filing. — Beene's  Adm'r 
v.riiillipa,  Gold8by  4;  Blevins 312 

2.  Sufficiency  of  claim. — When  an  attoraey's  receipt  for  a  note,  placed 
in  his  hands  for  collection,  is  filed  as  a  claim  against  his  insolvent 

49  a 
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estate,  its  failure  to  specify  the  amoimt  of  the  note  is  no  objection 
to  the   claim,   provided  the  amount   bo  shown  by  other  proof. 
Stiihhs  v.  IJcenc's  Adin'r 627 

8.  Variance  in  (lescripfion  of  claim. — "When  an  attorney's  receipt  for  a 
note,  placed  in  his  hands  for  collection,  is  filed  as  a  claim  against 
his  insolvent  estate  ;  and  the  accompanying  affidavit  of  the  credi- 
tor states,  that  the  attorney  failed,  through  negligence,  to  present 
and  file  the  note  as  a  claim  against  the  insolvent  estate  of  the  de- 
ceased debtor, — proof  of  the  attorney's  admission  that  he  had  col- 
lected the  money  on  the  note,  and  of  his  promise  to  pay  it,  is  not 
competent  evidence  for  the  creditor. — S.  C G27 

INTEEEST. 

1.  On  promissory  note. — A  promissory  note,  made  in  Alabama,  but 
payable  in  New  Orleans,  bears  interest  according  to  the  laws  of 
Louisiana,  unless  a  difierent  rate  is  specified  in  the  note  itself. 
JlmiVsEx'rv.  Rail 702 

2.  lloiv  computed  in  making  alatement  of  purcliase-7none)j. — In  mahiug 
an  abatement  of  the  purchase-money,  where  the  several  notes  fall 
due  at  different  times,  and  do  not  bear  interest  until  after  matu- 
rity, it  is  a  proper  method  of  computing  interest,  to  divide  the 
amount  of  the  damages  by  the  number  of  notes,  and  to  allow  in- 
terest on  each  sum  from  the  time  the  notes  respectively  fall  due  ; 
but,  where  tlie  several  notes,  though  falling  due  at  dilTerent  timcp, 
all  bear  interest  from  a  given  day  before  maturity,  the  interest  on 
the  damages  should  be  computed  from  that  day,  and  not  from  the 
maturity  of  the  last  note. —  Wright  v.  ll'right 420 

JUDGMENTS  AND  DECREES. 

1.  Conclusiveness  of  judgment  as  har. — ^Tho  recovery  of  a  judgment 
against  a  sheriff  and  his  sureties,  in  an  action  on  his  official  bond, 
by  tAvo  joint  owners  of  a  chattel,  for  his  wrongful  acts  in  selling 
the  entire  interest  in  the  chattel ,  under  execution  against  one  of 
the  joint  owners,  and  in  making  the  sale  at  a  place  not  authorized 
by  law,  is  a  bar  to  a  subsequent  action  of  trover  against  him,  by 
the  joint  OAAiier  who  was  not  a  party  to  the  process,  for  the  con- 
version arising  from  the  wrongful  sale  of  the  entire  interest ;  and 
the  conclusiveness  of  the  bar  is  not  affected  by  the  fact,  that  only 
nominal  damages  were  recovered  in  that  action  ;  nor  by  the  fur- 
ther fact,  that  the  action  itself  was  not  strictly  maintainable. 
TToplinson  v.  Shellon 306 

2.  Same. — \Vliere  a  promissory  note,  whicli  had  been  transferred  by 
delivery,  was  placed  by  the  transferree  in  the  hands  of  an  agent, 
with  instructions  to  present  it  to  the  maker  for  payment,  and,  if 
payment  was  refused,  to  init  it  in  the  hands  of  an  attornej',  for 
collection  by  suit ;  and,  payment  luuing  been  refused,  the  agent 
sent  the  note  to  an  attorney,  who,  not  Ijcing  informed  of  the  name 
of  the  real  owner,  brought  suit  on  it  in  tlui  name  of  the  agent,  , 
and  the  action  was  successfully  defended,  on  the  plea  of  sot-off 
against  the   payee,— /if/f/,  that   the  judgment  in  that  action  war 
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not  a  bar  to  a  subsequent  action  on  the  note  by  tlio  owuer,  who 
vasnot  shown  to  have  had  notice  of  the  pendency  of  that  action. 
Lawrence  v.  IVare 553 

3.  Estoppel  byjudf/ment. — On  the  execution  of  a  writ  of  inciiiiry,  after 
judgment  by  defiiult,  in  trespass  for  taking  personal  i»roperty,  the 
defendant  is  estopped  from  sliowing,  even  in  mitigation  of  dam- 
ages, that  the  plaintilf  had  not  such  a  tith;  as  would  autliorize  a 
recovery;  yet  ho  may  show  in  mitigation,  that  the  plaintilf  was 
not  the  owner  of  the  property,  as  that  fact  is  not  necessarily  in- 
consistent with  tho  plaintiffs  right  to  recover.— ^S'toref*  JJx'r  v. 
Kaster JJIJG 

4.  ConcJimveness  of  final  decree. — A  decree  of  the  probate  court, 
which  purports  to  have  been  rendered  on  final  bcttleujcnt  of  tho 
accounts  and  vouchers  of  tho  administrator  of  an  insolvent  estate, 
and  ascertains  the  amount  of  a.sscts  which  had  come  to  JiLs  hands, 
tho  amount  of  his  disbursements,  and  the  balance  left  in  his  hands 
for  distribution  among  creditors ;  and  by  which  "  it  is  ordered, 
adjudged,  and  decreed,"  that  the  account,  as  stated  by  the  court, 
"  be  received,  passed,  allowed,  recorded  and  filed  as  a  final  settle- 
ment of  said  estate," — is  final  and  conclusive,  until  reversed  by 
the  proper  tribunal,  and  cannot  be  reviewed  or  annulled  by  the 
probate  court  at  another  term. —  Watfs  Jdm'r  v.  Watt'>i  Dintribukes,  5J3 

5.  llequhitcs  of  final  decree. — A  decree  of  the  jirobate  court,  which 
])urports  to  have  been  rendered  on  final  settlement  of  the  accounts 
and  Aouchers  of  the  administrator  of  an  insolvent  estate;  which 
corrects  cci-tain  supposed  errors  and  mistakes  in  a  former  settle- 
ment, thereby  showing  a  larger  balance  in  the  administrators 
hands  for  distribution  among  the  creditors,  and  declares  tin;  former 
settlement  to  be  partial  only;  and  by  which  "it  is  considered  and 
decreed,"  tliat  the  claim.s  allowed  on  the  former  .vectlement,  which 
were  then  declared  entitled  to  a  dividend  of  eighty  per  cent.,  "  bo 
l^aid  in  full,  and  that  whatever  sums  shall  remain,  after  the  satis- 
faction of  said  allowed  claims,  be  equally  divided  among  Wio.  fi)ur 
minor  heirs  of"  the  decedejit, — has  not  the  rcipiisitcs  of  a  final 
decree,  and  will  not  support  either  an  execution  or  an  appeal. — S.  C,  0 13 

G.  Same. — A  decree  in  chancery,  which  settles  all  the  equities  be- 
tween the  parties,  leaving  only  the  matters  of  account  to  be  ad- 
justed on  a  reference  before  the  master,  is  such  a  final  decree  as 
will  support  an  appeal. — J!radford  r.  liraOford'H  .Idin'r^ Vto 

7.  Decree  construed  as  antltorizinii  issue  of  fi.  la. — A  decree  in  chan- 
cery, rendered  on  pleadings  and  proof,  under  a  bill  filed  by  the  se- 
cured creditors,  against  tho  tiustees  in  a  deed  of  trust,  charging 
thom  -n  ith  waste,  negligence,  and  misapplication  of  the  assets; 
adjudging  tliat  the  complainants  are  entitled  to  relief,  and  order- 
ing tho  master  to  state  an  account  of  the  several  debts  due  to  the 
complainants  respectively,  and  the  .several  amounts  with  whi.ii 
each  trustee  is  chargeable,  and  to  a.scertain  the  jiro-ra la  dividend 
of  each  creditor;  and  a  subsequent  decree,  conlirming  the  mas- 
ter's report, — though  informal,  are,  wlicn  construed  togetliiT  and 
in  connection  with  the  bill  and  tiie  master's  report,  equivalenr  to 
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an  order  for  tho  payment  of  the  several  sums  of  jnoney  ascertained 
to  be  due  from  each  of  the  trustees  to  each  of  the  creditors,  and 
sufficient  to  authorize  the  issue  of  &fi.  fa.—McLemorev.  XuchAls,  6G2 

8.  Satisfaction  and  assignment  of  judgment. — If  a  surety  i>ays  a  judg- 
ment against  himself  and  his  principal,  and  takes  an  assignment 
of  it  to  himself,  the  judgment  is  extin,gTiished,  and  he  cannot,  at 
law,  be  subrogated  to  the  rights  of  the  plaintiff  as  against  a  co- 
surety.— Preslar  v.  SfaUwcn-fh 402 

9.  Judgment  nunc  pro  tunc;  notice. — A  judgment  of  satisfection  can- 
not be  entered  nunc  pro  tunc,  as  of  a  preYions  term,  unless  it  is 
shown  that  the  adverse  party  had  notice  of  the  original  motion. 
Womuck  V.  Sanford 445 

10.  Revivor  ;  parties  toaci.  fa. — On  the  death  of  the  nominal  plaintiff 
in  a  judgment,  a  scire  fadns  to  revive  it  must  be  i^rosecutetl  in  the 
name  of  his  personal  representative,  and  cannot  properly  be  issued 
in  the  name  of  the  beneiic-ial  plaintiff  alone,  nor  in  the  name  of 
the  deceased  nominal  plaintiff.— Z?aAtT,  Frg  <^-  Co.  v.  IngersoU 503 

11.  Form  and  8u_fficiencij  of  judgment  against  garnishee. — A  judgment 
against  a  garnishee  must  recite  the  fact  that  the  plaintiff  has  re- 
covered a  judgment  against  the  defendant  in  attachment  or  exe- 
cution, and  must  specify  thy  a:novj.t  of  such  judgment.— C7ia7>i- 
iers  V.  Yarnell 40O 

JUEORS  AND  JUEY. 

1.  Competency  of  juror. — A  mere  occupant  and  tenant,  under  a  yearly 
letting,  of  a  room  used  by  him  as  a  sleeping  apartment,  is  not  a 
freeholder,  vrithin  the  meaning  of  the  GtaUite  (Code,  $  35S3)  speci- 
fying the  gi-cund.5  of  challenge  to  jnicrs  in  criminal  cases. — Aaron 

V.   The  State IOC 

2.  Same. — In  all  trials  for  capital  or  pcirltentiary  offenses,  (Code, 
$  3585,)  the  State  may,  at  its  elect".on,  challenge  for  cause  a  juror 
■who  has  a  fixed  opinion  against  capilal  or  ixmitentiary  punish- 
ments ;  yet  the  statute  does  not  impose  on  the  court  the  duty,  ex 
inero  motii,  of  setting  aside  a  juror  for  this  cause ;  nor  can  the 
prisoner  complain  if  the  State  waives  or  forbears  to  exerci.se  its 
right  of  challenge. — Murphy  v.  The  Stale 142 

3.  Same. — The  society  of  free-mar:oiis  Lcijig  a  pr.rch-  charitable  cor- 
poi-ation,  a  member  of  the  so'jie-y  cannot  be  said  to  have  tlio 
smallest  pecuniary  intertit  in  the  evcut  of  a  suit  tO  which  the 
Kociety  is  a  party  ;  constqueiitly,  ho  is  a  conipetent  juror. — llur- 
dinc  V.  Grand  Lodge  of  AJalntna 476 

4.  Oath  of  petit  jury. — K  the  jury,  in  a  criininal  case,  are  sworn 
"well  and  truly  to  try  the  Lssuo  joined,"  this  \:i  a  .substantial  com- 
pliance with  the  requistion  of  the  statute,  (Code,  §i  3473,)  and  is 
BufiQcicnt. — MUiuire  v.  The  Slate ICL 

JUSTICE  OF  THE  PEACE. 

1.  Civil  jurisdiction. — "Wlicre  several  pronii.ssory  notes,  each  for  a  loss 
sum  tlian  fifiy  dtiii.'.rs,  an,'  ^.'-x-ciilfd  ,it  otio  and  the  same  time,  i'm 
•I  'HJ)glo  debt  amo'iutii!;.-  to  the  aj'iLjreirutu  v'i   tlioir  several  sum;', 
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ami  ;;ro  inaflo  pay;il)l.',  o;i  tho.  8;;:!io  diiy,  micli  iiotoH  arc  witbin  tlio 
civil  jurisdictiou  of  a  jasticii  of  tlic  jicaco. — Hcrrin  r.  Jhickek'tc.  5-5 

2.  AuHtority  of  intciida)!t  vf  C'lmdin  as  jnxii/c. — The  '!tli  .".'jciiriu  of 
t'iio  act  '"to  incorporate  tliu  towu  of  Camden  in  Wiicox  county," 
(Session  Acts,  Ir-ll,  l^.  54,)  taken  in  connection  ^vitli  the  act  "  to 
incorporate  the  town  of  Eutaw  in  Greene  connty,"  to  which  it  re- 
fers, altliongh  it  may  not  uiake  the  intendant  of  tlic  town,  ex 
officio,  a  jnstice  of  tlie  peace,  constitates  at  least  a  valid  founda- 
tion for  a  hona-fide  claim  of  ollice  by  him ;  and  if  he  proceeds  to 
l)crfoiTn  the  duties  of  a  justice  of  the  peace,  on  the  faith  of  his 
election  as  iutendant,  he  is  at  least  a  justice  de  facto. —  JfiUianuKm 

4'  MGArthurv.  Wool/ 21)8 

3.  Examinaiion  of  purik-s  as  u'itncf^sts,  in  ajypeal  case  from  jtmiicc's 
court. — In  appeal  cases  from  a  justice's  court,  whei'e  the  amount 
in  controversy  exceeds  twenty  dollars,  the  statute  authorizing 
cither  party  to  bo  a  witness  in  his  own  behalf,  (Code,  $  277l>,)  haa 
no  application  to  suits  by  or  against  coriiorutions  aggregate. 
Ala.  tj-  Tenn.  Rivers  Ilailroad  Co.  v.  Oaks  tf-  Milh 694 

4.  Samt. — In  an  appeal  case  from  a  justice's  court,  if  the  sum  in 
controversy  is  between  §20  and  !j50,  tlie  examination  of  the  par- 
ties as  watnosses  is  governed  by  section  2779  of  the  Code  ;  but,  if 
the  sum  in  controversy,  with  the  interest  thereon  accruing  pend- 
ing an  r-ppeal  to  the  supreme  court,  exceeds  $50,  the  examination 
of  the  parties  on  the  second  trial  must  be  governed  by  section 
2313  of  the  Coii&.—Hamhrin  v.  McLtndon  cj-  Hohinsvn 711 

5.  Irregulariiy  waive:!,  not  acailuhJc  on  error. — On  a  trial  of  the 
right  of  x^roperty  under  the  statute,  in  an  appeal  case  from  a  jus- 
tice's co^Irt,  two  executions,  issued  on  diiiererrt  judgments  be- 
tAvcen  tlie  same  parties,  having  been  leA'ied  on  the  same  property, 
— the  objection  cannot  be  lirst  raised  on  error,  that  thci'e  should 
have  been  two  issutis,  two  trial.;,  and  two  judgments,  when  the 
recitals  of  the  record  show  that  the  two  cases  were  consolidated 
in  the  circuit  court,  and  tliere  tried  on  a  single  issue,  without  ob- 
jection from  either  party. — McDvivvU  v.  Mitcham 417 

6.  Clerical  misprision  amendahle. — The  faihu'e  to  render  judgment 
agahist  one  of  the  sureties  oli  the  appeal  bond,  in  iin  appeal  from 
a  ju.st ice's  coui-t,  is  a  clerical  misprision  whicli  is  amendable  in 
the  priniary  court ;  consequently,  il'  such  irregnJariiy  be  an  error 
of  which  the  other  surety  and  his  i)nncipal  can  coni})lain  at  all, 
thej'  cannot  raise  tiie  objection  for  the  lirst  time  on  error. — <5.  C.  417 

LEGACY  AND  DEVISE. 

1.  Bequest  to  "  heirs  of  ihc  hodf  const riicd  to  rest  in  children  as  pur- 
chasers.— Where  tlie  testator  uevis<'d  and  bequearhed  his  entire 
estate,  both  real  an<I  pc:.j'jiuil,  to  his  wi^a  duriiig  life  or  widow- 
hood, ajid  directed  that,  on  her  death  or  marriage,  his  real  estate 
should  be  sold,  and  all  liis  property  be  divided  into  seven  e(iu;il 
parts,  " and  then  disjxj'iid  of  a^  follows — to  the  heirs  of  the  imihj  of 
Sarah  ]>.  [his  daughtiTJ  oni  j^irt.  siir.  the  said  Sara!/,  to  h'lrr  fhr  use 
and  hew  ft   thereof  dioi)/  j  her  Hfi ,   but  not   to  sell  or  di-po-^c  tit,.reof" 
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&c. ;  and  it  appeared  that  Sarali  B.  was  married,  and  bad  children 
living  at  the  time  the  -will  was  made,  and  that  the  testator,  in 
another  clause  of  his  ■will,  bequeathed  a  specific  sum  in  money  to 
her  directly,  in  the  event  that  he  did  not  make  an  advancement 
of  equal  amount  to  her  during  his  life, — held,  that  the  chil- 
dren of  Sarah  B..  who  Avere  living  at  the  death  of  the  testator's 
Avidow,  took  as  purchasers  under  the  bequest,  and  that  tlie  rule 
in  Shelley's  case  did  not  apply.  (Stoxp;,  J.,  dissenting.) — Eohcrls 
and  Wife  r.  Oghourne 174 

2.  Bequest  to  daughter  "during  her  life-time,  and  her  heirs  after  her." — 
A  bequest  of  slaves  and  land  to  the  testator's  daughter,  "  to  be 
her  right  and  property  during  her  life-time,  and  her  heirs'  after 
her,  together  with  their  increase ;  but,  should  she  die  without  an 
heir,  then  the  property  to  be  divided  among  the  rest  of  my  [his] 
heirs"  ;  followed  by  a  general  residuary  bequest  to  her,  of  all  the 
rest  of  his  estate,  both  real  and  personal,  '"to  be  disposed  of  as 
she  thinks  fit  among  my  [his]  lawful  heirs  at  my  [his]  death," — 
under  the  operation  of  the  rule  in  Shelley's  case,  vests  iu  tho 
daughter  an  absolute  estate  in  the  slaves. — Parish  v.  Parish. 591 

3.  Bequest  of  estafs  for  life,  uith  remainder  over ;  uncertainty;  remote- 
ness.— "I  "will  and  bequeath  to  my  beloved  Avife  Elizabeth  one 
negro  woman,  named  Jane,  to  her  her  lifetime  ;  then  she,  and  all 
her  increase  from  the  date  '97,  to  be  equally  diAided  among  the 
five  children,  if  liA'ing  at  that  time;  if  not, to  their  heirs  lawfully 
begotten  of  their  body ;  if  none  such  heirs,  to  be  equally  divided 
among  theniseh-es  when  the  youngest  child  comes  of  age ;  and 
after  my  Avife's  life-time,  the  wench  to  bo  hired  to  support  her 
children ;  if  her  labor  vriW  not  support  her  cliildren,  they  must  all 
help  her,  as  they  are  to  reaj")  the  property;  aud  my  desire  is,  that 
tho  children  should  bo  kept  to.gethcr,  and  schooled  upon  the  hire 
of  the  negroes,  until  they  come  of  age  to  demand  them — the  boys 
at  twenty-one,  the  girls  at  sixteen  years  of  age;  aud  till  then,  tho 
hire  to  go  to  the  support  of  all  the  children,  both  black  and  white. 
My  desife  is,  that  if  any  of  the  children  should  die  before  it  comes 
of  age,  they  all  sliould  liaA^e  his  legacy  equally  diA'ided  among 
thom ;  and  if  any  one  of  the  negroes  dies,  they  all  shall  make  him 
equal  with  themselves."  Held,  that  this  bequest  Avas  not  A-oid 
for  uncertainty,  birt  created  a  life-estate  in  the  Avielow,  with  re- 
mainder over  to  such  of  the  testator's  live  children  as  might  then 
be  living,  and  the  lineal  descendants,  then  in  existence,  of  those 
Avho  Avere  dead;  and  that  the  limitation  in  favor  of  such  lineal 
decendants  Avas  not  A'oid  for  remoteness. — Jemisonv.  Smith 185 

4.  Bequest  to  trustee,  for  confort  and  support  of  debtor,  but  not  liable  for 
his  debts,  subject  to  equitable  attachment. — AVhore  a  sum  of  money 
is  bequeathed  to  a  trustee,  iu  trust  for  a  debtor,  "not  subject  to 
any  debt  or  delfts  he  may  have  contracted,  but  for  his  comfort 
and  support,''  it  may  be  subjected  hy  equitable  attachment  (Code, 

^  2956)  to  the  payment  of  his  existing  debts. — Smith  r.  Moore 3','7 

5.  Lapsed  legacies  ;  statutory  })rorisions. — Under  section  1605  of  the 
Code,  a  legacy  or  devisf  to  a  child,  or  other  descendant  of  the  tes- 
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tator,  ■\vlio  (lies  before  tho  testator,  leaving  children  or  otlier 
deHeciulaiits  who  survive  the  testator,  does  not  lapse,  aud  does 
jiot  vest  ill  the  administrator  of  the  deceased  legatee  or  devisee, 
but  passes  directly  to  his  children  or  other  desc(!ndants,  in  tho 
same  proportions  as  if  they  took  as  his  heirs-at-Iaw  or  distrilju- 
tees  ;  aud  his  widow  takes  no  interest  in  it. — Jones  v.  Joitex'  Ex'r..  G4G 

0.  Bequest  consirmd  to  vest  in  children  equal  interest  u-ith  widow  in  an- 
nual  increase  of  property. — Testator,  by  the  first  clause  of  his  ■will, 
directed  tliat  all  his  property,  both  real  and  personal,  should  bo 
c(iually  divided  among  his  wife  and  three  children,  share  and 
share  alike ;  aud  that  his  entire  estate  should  be  kept  together 
and  managed  by  his  executors,  (who  Avero  also  appointed  guar- 
dians of  his  children,)  until  his  eldest  child,  a  son,  should  attain 
his  majority,  when  his  share  was  to  be  set  apart  to  him  ;  the  share 
of  each  daughter  to  be  allotted  to  her  when  she  attained  the  age 
of  twenty-one  years,  or  married  before  that  time  with  the  consent 
of  her  guardians.  The  second  clause  was  in  these  words  :  "It  ia 
my  will  and  desire  that,  after  all  my  just  debts  aud  liabilities 
shall  have  been  paid,  the  said  executors  and  guardians  of  mj-  chil- 
dren shall  i)ay  over  to  uiy  said  wife,  from  time  to  time,  as  she  may 
call  for  the  same,  such  portion  or  part  of  the  annual  increase  or 
profits  of  all  of  my  said  property  as  she  may  desire  ;  tlie  renuiiu- 
der  to  be  by  them  invested  for  the  benefit  of  my  said  wife  aud 
children."  The  fourth  clause  directed  his  executors  to  sell  a  cer- 
tain town  lot,  to  purchase  another  suitable  lot  in  the  same  village, 
and  to  have  erected  thereon  a  dwelling-house,  "  for  the  residence 
and  benefit  of  my  [his]  said  wife,  after  such  plan,  and  in  such 
style  as  she  may  desire  and  direct."  The  third  clause  directed  the 
sale  of  the  plantation  on  which  he  resided,  and  the  fifth  and  sixth 
clauses  a  sale  of  certain  personal  property ;  while  tho  seventh 
clause  provided,  that  if  the  widow,  or  any  one  of  the  children, 
should  die  before  tiie  allotment  to  the  latter  of  their  respective 
shares,  the  survivors  .should  take  the  interest  ot  the  decea.sed ;  and 
that  if  all  the  children  should  die  befoirj  their  resiiective  shares 
had  been  allotted  to  them,  then  the  widow  should  "  have  the  pro- 
ceeds and  profits  of  all  tho  property  during  her  life."  Held,  that 
Avhile  the  widow  was  entitled,  under  the  second  clause,  to  demand 
and  receive  from  the  executors  the  entire  annual  profits  of  the 
property  after  the  payment  of  the  testator's  debts,  she  had  no 
right  to  use  them  for  the  purpose  of  iuvestment,  or  for  her  own 
exclusive  benefit  in  any  other  manner :  that  the  children  took  an 
ec^ual  interest  with  her  in  such  profits,  and  were  entitled  to  be 
maintained  and  educated  by  her  out  of  such  profits ;  aud  that, 
while  she  had  a  right  to  use  aud  enjoy,  in  common  with  the  chil- 
dren, the  house  and  lot  purchased  by  the  executors  untler  tho 
fourth  clause,  the  house  and  lot  were  the  property  of  the  estate, 
and  subject -to  distribution  under  the  first  clause. —  Wynne  and 
.   Wife  V.  Walthall ?' 

~.   Validiiy  of  testamentary   trust  for  emancipation  of  slaves  at   their 
'election. — A  testamentary  trust  for  the  emancipation  of  slaves,  tho 
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execuMou  of  Avliicli  is  madu  to  il«'pcud  on  th.o  election  of  frccilom 
by  the  sliires  themselves,  is  void,  Ijccaiioc  tli;:y  La v6  not  the  l(:y:,al 
capacity  to  m.'iko  tjio  electioj:  ;  and  tlic  same  principle  applies, 
■where  the  executor  is  directed  to  carry  the  sla vco,  for  the  purpose 
of  emancipating  them,  "  to  some  non-slaveholding  state,  or  to  the 
repiiblic  of  Liberia,  as  the  said  slaves  may  prefer." — Creswell's 
Ex'r  V.  Walker 229 

8.  Validity  of  ieqmst  of  freedom  to  slave. — lu  tliis  State,  a  direct  be- 
quest of  freedom  to  slaves  is  void,  iinless  their  emancipation  is 
authorized  by  some  s})ecial  legislative  provision ;  and  where  the 
testator  is  authorized,  by  a  special  statute,  to  emancipate  his 
slaves  at  his  discretion,  but  is  required,  as  a  condition  precedent, 
previously  to  convey  a  certain  quantity  of  laad  to  the  judge  of 
the  county  court,  in  trust  for  their  use,  as  a  security  that  tliey 
shall  not  become  a  public  charge,  a  devise  of  the  land  to  the 
slaves  themselves,  in  a  will  "irliich  is  not  sufficiently  attested  to 
pass  real  estate,  is  not  a  substantial  compliance  with  the  statute, 
and  the  bequest  and  devise  are  both  void. — Jack  et  al.  v.  Doran's 
ExWs 2G5 

9.  Bequest  to  creditor,  icitli  direciion  for  deduction  of  debt  from  leaaey. 
"Where  the  testator,  after  making  certain  .speeiuc  bequests  to  his 
wife,  directed  that  the  residue  of  his  property,  both  real  and  per- 
sonal, should  bo  divided  into  three  equal  parts,  bequeathed  oric  of 
these  parts  to  the  children  of  a  deceased  brother,  and  added  to 
the  bequest  these  words :  "Imt  the  amount  I  am  now  indebted  to 
them  is  deducted," — held,  that  this  clause  did  not  impose  upon  the 
children  an  abandonment  of  their  debts  against  the  estate,  as  a 
condition  upon  which  they  should  take  the  legacy,  but  only  re- 
quired a  deduction  of  the  debts  from  the  legacy ;  that  in  making 
this  deduction,  the  aggregate  amount  of  the  debts  must  bo  sub- 
tracted from  the  entire  legacy  to  the  children  collectively ;  and 
that  the  amount  to  which  the  children  were  entitled  ruider  the 
bequest  must  be  ascertained  as  in  cases  where  x^roperty  is  brought 
into  hotchpot — that  is  to  say,  after  deducting  the  specific  bequests 
to  the  widow,  the  amount  of  the  debts  due  to  the  children  must 
be  first  added  to  the  general  residuum  of  the  estate,  and  then  do- 
ducted  from  one-third  of  that  amount. — Ba>ih  and  Wife  v.  Cunning- 
ham''s  Ex'ts 68 

10.  Proceeding  to  recover  legacy ;  election. — Wliere  a  residuary  leg- 
acy contains  a  clause  directing  a  debt  duo  from  the  testator  to  the 
legatees,  arising  from  the  fact  that  he  had  made  an  unauthorized 
sale  of  their  interest  in  a  tract  of  land,  to  be  deducte-d  from  the 
amount  of  the  legacy ;  and  some  of  the  legatees  are  infants,  and, 
consequently,  incapable  of  electing  to  ratify  the  siile, — the  chan- 
cery court  alone  can  make  an  election  for  them,  and  is,  therefore, 
the  appropriate  forum  for  the  eettlenieut  of  the  estate,  and  the 
ascertiiinment  of  the  legacies. — S.  C 63 

n.  Same;  hurden  of  proof. — In  a  proceeding  before  tlie  probate 
court,  after  the  exjiiration  of  eighteen  months  from  the  grant  of 
letters  testamentary,  for  the  recovery  of  a  residuary  legacy,  from 
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Mliicli  ir,  to  bo  dedurtcl.  liy  <!io  fcri'is  of  ihi-  ^y^mir-i,  p.  dnlit  ("lue 
from  the  testator  to  the  legatee,  it  is  iiicumljeut  on  tlie  legatee, 
{ind  not  on  the  exocxitor,  to  prove  tlie  amonnt  of  the  indebtedness 
to  him ;  and  unless  he  makes  Kuch  proof,  and  thereby  kIjows  that 
there  -will  be  a  snfficiency  of  a;=set:s  remaining  in  the  hands  of  the 
executor  to  pay  all  the  debts,  charges,  and  prior  legacies,  ho  is  not 
entitled  to  a  decree. — S.  C €8 

12.  Execulofs  assent  to  Icfjacy. — The  I:nv  v.ill  not  presume  an  execu- 
tor's assent  to  a  legacy  to  himself,  in  the  absence  of  all  acts  or 
declarations  conducing  to  show  an  agsent ;  but,  where  an  execu- 
trix, to  whom  a  promissory  note  is  bequeathed,  afterwards  mar- 
ries, and  her  husband  transfers  the  note  to  a  tliird  person,  such 
transfer  must  be  deemed  an  assent  by  him  to  his  wife's  legacy. 
Murplires  V.  Singleton , 412 

LIEN. 

1.  Extra-territorial  operation  of  slatutory  lien. — The  lien  created  by 
the  Mississippi  statute  of  1S2'J,  on  property  sold  by  an  adminis- 
trator under  an  order  of  the  probate  court,  (Hutchinson's  ilisa. 
Code  of  1848,  p.  675,  eh.  49,  art.  8,  ^  3,)  cannot  bo  enforced  in  this 
State,  against  a  purchaser  who  here  acquired  the  ]»roperty  in 
good  faith  for  valuable  consideration. — Marsh's  Admi-  v.  Elsicorth,    85 

2.  Vendor's  lien  extends  not  to  excliaufjcd  lands. — A  vendor's  lien  for  the 
unpaid  purchase-money  of  land  cannot  be  enforced  against  other 
lands,  obtained  by  the  purchaser  iu  exchange  for  those  sold  by  the 
vendor. — Bishop  v.  Siiell 90 

LIMITATIONS,  STATUTE  OF. 

1.  Action  for  Ireach  of  contract  hy  common  carrier. — An  action  against 
the  owner  of  a  steaniljont,  for  negligence  arising  from  the  breach 
of  a  contract,  is  not  within  tlie  str.t;ita  of  limitations  of  one  year. 
(Code,  ^  2i8].)—McGiU  v.  Moncltc 40 

2.  Action  for  hreachof  title-hond. — Under  the  law  existing  before  the 
adoption  of  the  Code,  (Clay's  Digest,  W^l,  ^  SI,)  tliero  v.as  no  sta- 
tute of  limitations  applicable  to  an  action  for  a  breach  of  a  ven- 
dor's title-bond. — BcdcJVs  Adni'r  r.  Smith 619 

3.  Action  for  contribution  between  surciics. — The  statute  of  limitations 
does  not  begin  to  run  between  co-sureties,  until  one  of  them  has 
paid  more  than  his  sliare  of  the  common  debt;  hence,  it  is  no  de- 
fense to  an  action  for  contribution,  tliat  the  .stalnte  of  limitations 
had  barred  a  recovery  on  the  original  debt  belbre  the  commence- 
ment of  the  action,  and  tliat  the  defendant  had  never  been  sued  on 
tliat  daht.—Preslar  r.  Stalhcorth 4(.>2 

4.  Action  for  ovcrjiowing  land. — Under  the  ])rovision9  of  the  C(i<b^, 
{^  2481,  subd.  6,)  one  year  is  the  bar  to  an  action  to  recover  dam- 
ages for  overflowing  lands. — roUij  v.  McCall 20 

5.  Amended  bill  in  chancer^/. — If  a  bill  is  fded,  by  mistake,  in  tho 
name  of  the  T\ife  as  a /erne  sole,  to  recover  her  interest  iu  slaves 
which  accrued  to  her  before  her  marriage,  and   whicli   vested  i'l 

'.0 
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the  husband  by  Tirtue  of  his  marital  rights;  and  an  amended  biU 
is  afterwards  tiled,  in  the  name  of  husband  and  -uife,  after  the 
statute  of  liiuitatioDS  has  barred  the  husband's  right  of  action, — 
the  statute  is  a  bar  to  the  relief  sought,  although  the  statutory 
bar  was  not  complete  when  the  original  bill  of  the  wife  was  filed. 
JTfHjr  and  Wife  v.  Arcry 169 

6.  Jippeal  from  chancery  decree. — Where  an  appeal  is  sued  out  in  a 
chancery  cause  more  than  two  years  after  the  rendition  of  the  de- 
cree which  settled  all  the  equities  between  the  parties,  and  all  the 
assignments  of  error  relate  to  matters  embraced  in  that  decree, 
the  appeal  will  be  dismissed,  on  motion,  because  barred  by  the 
statute  of  limitations. — Bradford  v.  Bradley's  Adin'ra 45? 

7.  Summary  proceeding  against  tax-collector  and  sureties. — The  State 
not  being  expressly  included  in  the  act  of  ] 832,  (Clay's  Digest, 
329,  6  yO,)  which  prescribes  six  years  as  the  limitation  of  actions 
against  the  sureties  of  public  officers,  that  statute  does  not  apply 
to  a  summary  proceeding  against  a  tax-collector  and  his  sureties, 
instituted  in  the  name  of  the  comptroller  of  ptiblic  accounts,  for 
the  use  of  the  State. —  Ware  v.  Greene 494 

8.  When  statute  begins  to  run  against  decedent's  estate. — The  statute  of 
limitations  does  not  begin  to.  ruji  against  an  intestate's  e.state, 
until  the  appointment  of  an  administrator  ;  but  it  is  not  necessary 
that  there  should  be  a  domestic  administrator,  when  the  intestate 
dies  in  a  foreign  State,  and  administration  on  his  estate  is  there 
granted  by  the  proper  tribunal,  although  such  foreign  administra- 
tor may  have  never  had  his  letters  recorded  here,  as  authorized  to 
do  by  the  act  of  1821.     (Clay's  Digest,  227,  ^  31.) — Manhfa  Adm'r 

r.  Turnipseed  and  Wife 522^ 

9  Subsequent  promise  or  aclnoidedgtnent. — To  revive  a  debt  ban-ed  by 
the  statute  of  limitations,  the  subsequent  promise,  or  acknowledg- 
ment, must  be  clear  and  explicit ;  but  it  is  not  necessary  that  the 
evidence,  by  which  that  promise  or  acknowledgment  is  established, 
should  be  clear  and  explicit. — Strickland's  Adm'r  v.  IJ'alker 385 

See,  also,  Adverse  Poss^ession. 

Lr^'ATICS. 

1.  Liahility  for  necessaries. — An  adult  person,  who  is  non  compos  men- 
tis, is  liable  on  an  implied  contract  for  necessaries  furnished  him, 
suitable  to  his  estate  and  condition  in  life  ;  and  where  no  guar- 
dlau  has  been  appointed  for  him,  an  action  for  the  value  of  such 
necessaries  must  necessarily  be  prosecuted  against  him  person- 
ally.— Ex  parte  Xorthington 496 

2.  JIoic  lunatic  must  defend. — When  an  action  is  brought  against  an 
adult  person  who  is  non  compos  mentis,  he  must  be  defended  by  an 
attorney,  to  be  appointed  by  the  court,  if  necessary ;  and  if  the 
court  refuses  to  let  the  plaintifi'  proceed  with  his  action,  "unless 
he  first  have  a  guardian  appointed  1)y  the  probate  court,  and 
notify  the  guardian  of  the  pendency  of  the  suit,"  a  mandamus  will 
be  awarded  by  the  supreme  court,  at  the  instance  of  the  plaiutiflf, 

to  compel  the  appointment  of  an  .attorney  for  the  defendant.  496 
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MANDAMUS. 
See  Lunatics,  2. 

MORTGAGE. 

1.  Validity  of  unrecorded  mortgage. — In  the  absence  of  actual  notice, 
an  unrecorded  mortj^age  is  void,  as  against  a  purchaser  at  execu- 
tion sale  against  the  mortgagor;  consequently,  where  the  plaintiff 
claims  under  a  mortgage,  and  the  defendant  under  a  jiurchase  at 
execution  sale  against  the  mortgagor,  a  general  charge  to  the  jury, 
in  favor  of  the  plaintiff's  right  to  recover,  is  erroneous,  unless  it 
is  proved  that  the  mortgage  vras  duly  recorded,  or  that  the  de- 
fendant had  actual  notice  of  its  existence. — Barker  v.  Bell 354 

2.  Sale  of  mortgaged  premises,  under  execution  at  law,  for  2)art  of  mort- 
gage debt. — In  this  State,  a  sale  of  mortgaged  lands,  under  execu- 
tion at  law,  for  a  ])art  of  the  mortgage  debt,  passes  no  title  or 
interest  to  the  purchaser,  unles.s  there  has  been  a  previous  sur- 
render of  the  legal  title  by  the  mortgagee  ;  and  such  surrender 
cannot  be  implied,  in  a  court  of  law,  from  the  facts,  that  he  was 
jjresent  at  the  sale,  made  no  objection  to  it,  and  afterwards  re- 
ceived from  the  sheriff  t^e  proceeds  of  the  sale;  consequently,  the 
lien  of  the  mortgage  is  not  therebj'  discharged,  nor  is  the  mort- 
gagee, or  a  subsequent  purchaser  at  the  mortgage  sale  with  no- 
tice of  the  facts,  thereby  estopped  from  recovering  the  land  in  an 
action  at  law. — S.  C 354 

3.  Extinguishment  and  subsequent  assignment  of  mortgage. — Where  the 
condition  of  a  mortgage  is,  that  the  mortgagor  shall  save  harm- 
less the  mortgagee  against  liability  as  his  surety  on  a  note  duo 
to  a  third  person,  the  condition  is  performed,  when  the  mort- 
gagor procures  the  cancellation  of  the  note,  and  the  substitution  of 
a  new  note  in  its  stead,  with  a  different  surety;  and  the  mort- 
gage being  thereby  extinguished,  it  cannot  then  bo  assigned  to 
the  surety  on  the  new  note,  for  his  indemnification,  even  though 
the  assignment  be  made  with  the  assent  of  the  mortgagor,  for 
valuable  consideration,  and  contemporaneously  with  the  cancel- 
lation and  substitution  of  the  notes. — Brooks  v.  Huff 371 

4.  Parol  mortgage. — A  mortgage  of  personal  property,  given  to  in- 
demnify the  mortgagee  against  liability  on  a  note  as  surety  for 
the  mortgagor,  being  afterwards  extinguished  by  the  cancellation 
of  the  note,  and  the  substitution  of  a  new  note  in  its  stead,  with 
a  different  surety;  a  verbal  agreement  between  the  mortgagor, 
the  mortgagee,  and  the  surety  on  the  new  note,  made  contempo- 
raneously Avith  the  cancellation  and  substitution  of  the  notes,  to 
the  effect  that  the  mortgage  shall  stand  as  a  security  for  the 
surety,  constitutes  a  valid  mortgage  as  between  the  parties. 
S.C 371 

5.  Mortgaije  of  wife's  proj)crf)/  hg  husband. — Unijer  the  Code,  (^  1983.) 
the  husband  has  no  righr  or  power  to  mortgage,  for  his  own  indi- 
vidual debt,  a  slave  belonging  to  the  wife's  statutory  separate 
estate. — Patterson  v.  Flanagan 513 
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NON-CLAIM. 

See  Estates  of  Decedents,  6. 

NONSUIT. 

1.  On  verdict  for  less  than  ^50. — In  an  action  on  a  note  given  for  the 
pni-chase-mouey  of  a  slave,  damages  for  a  misrepresentation  or 
breach  of  warranty  of  soundness  constitute  a  good  set-off,  (Code, 
$  2240;)  and  if  the  amount  of  the  plaiutiif's  I'ccovery  is  thereby 
reduced  to  hiss  than  fifty  doUars,  ho  cannot  be  nonsuited  under 
section  23G5. —  TVood  4'  ^iimhroiKjli  v.  Fowler 55 

2.  With  bill  of  exceptions ;  may  k  taken  when. — A  non-suit  may  bo 
taken,  with  a  bill  of  exceptions,  (Code,  §  Sjo?,)  in  consequence  of 
the  suppression  of  the  plaintiff's  deposition,  on  motion,  before 
the  trial  is  entered  upon. — Douglass  v.  M.  <|-  W.  P.  Eailroad  Co...  638 

OVEERULED  CASES. 

1.  Gayle  v.  Hudson,  10  Ala.  115,  overruled  by  Taylor  v.  Strickland...  642 

2.  Sheppard  v.  Sheltcn,  34  Ala.  652,  overruled,  as  to  first  head-note, 

by  Williams  v.Ivey 242 

3.  Stallings  v.  Newman,  26  Ala.  300,  limited,  as  to  fii'st  head-note,  to 
cases  commenced  before  the  Code,  by  Williams  v.  Ivey 242 

4.  Wallis  V.  Long,  16  Ala.  733,  explained  and  limited,  as  to  second 
head-note,  by  Miller  v.  Hampton 342 

PARTITION. 

1.  When  prolate  court  may  decree  sale. — Under  the  act  of  February  5, 
1856,  (Session  Acts  1855-6,  p.  20,)  an  order  for  the  sale  of  slaves, 
for  partition  among  the  several  joint  owners  or  tenants  in  com- 
mon, should  not  bo  granted  by  the  probate  court,  on  the  applica- 
tion of  the  guardian  of  infants,  without  jiroof  that  the  sale  would 
be  to  the  interest  of  the  infants ;  but,  when  the  application  is 
made  by  adult  part-owners,  such  i)roof  is  not  necessary,  although 
some  of  the  parties  interested  are  infants. — Coker  v.  Pitts 692 

2.  In  chancery  ;  rents,  and  improvements. — In  a  chancery  suit  for  the 
partition  of  lands,  by  analogy  to  the  rule  prescribed  by  statute 
for  real  actions  at  law,  (Code,  §  ^216,)  a  defendant,  who  holds 
possession  under  color  of  title,  in  good  faith,  will  not  be  charged 
with  rent  for  more  than  one  year  before  the  conimoucement  of  the 
suit ;  and  he  will  be  allo\\  ed  compensation  for  the  value  of  im- 
jirovements  made  by  him  during  such  possession,  not  exceeding 
the  routs  chiu'ged  against  him. — Ormond  v.  Martin 598 

3.  Same;  action  at  latv.—The  act  of  rebruary  6,  1358,  "to  regulate 
the  i)ractice  in  jiartition  suits,"  (Session  Acts,  J 857-8,  p.  294,)  dis- 
I)en.ses  with  tlio  necessity  of  an  action  at  law,  to  settle  a  contro- 
verted ([uestion  of  legal  title  arising  in  a  chancery  Buit  for  the 
partition  of  lauds. — S.  C 598 

rARTNERsmr. 

I.  li'hat  conslilulcs 2''(irt)ttrship.—A  con(ni(;t  betwctMi  two  steamboat 
conipanies,  eugaged  in  carrying  passeng(;rs  and  freight  between 
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Montjijomery,  Mobile  and  New  Orleans,  by  wbicli  it  was  stipulated, 
tbat  each  company  should  fuviiisli  a  spcndlied  iniiiil>ev  of  boats,  of 
whicli  the  respective  owners  should  retain  the  property  and  ivRsuino 
the  risk ;  that  all  losses,  injuries,  and  djiuiaj^es,  caused  to  third 
persons  or  their  property,  whether  by  accident,  ne<;lij^ence,  want 
of  skill,  or  other  cause,  should  be  borne  solely  by  the  owners  of  tho 
boat  caiising  or  sustaininj^  such  loss  or  daina;j;e;  that  the  compen- 
sation of  agents,  at  speciiied  points,  to  attend  to  the  joint  business, 
and  all  losses  paid  fur  injuries  and  dania;4Cson  eo!  ton  shipped  from 
the  river  above  throuL^h  to  Xew  Orleans,  should  be  a  charge  against 
the  joint  fund,  and  be  borne  by  the  parties  according  to  their  rc- 
spcictive  interests  ;  that  th»)  proceeds  and  earnings  of  each  boat, 
deducting  therefrom  the  ninning  expenses,  should  be  ascertained 
monthly,  and  be  divided  between  the  j)arties  in  jjroportion  to  tho 
number  of  boats  furnished  by  them  resi)Octively ;  that  uniform 
prices  should  bo  established,  and  through  tickets  be  good  on  all 
the  boats;  and  that  neither  party  should  be  interested  in  any 
other  boat  running  on  the  same  route,  or  make  any  private  con- 
tract for  his  own  advantage,  which  might  bo  injurious  to  tho 
others, — constitutes  the  parties  imrtners  inter  se-se, — Mealier  v.  Cox, 
Brainard  <.f  Co 201 

2.  Admission  of  new  partners. — I\ev,-  members  cannot  be  iritroduced 
into  an  existing  partnership,  even  by  a  majoritj-  of  the  partners, 
without  the  consent  of  tho  others;  yet,  if  the  others  recognize 
and  treat  tho  neAA  members  as  partners,  and  continue  the  business 
with  them  under  the  original  articles,  this  is  sxifficient  to  make 
them  partners,  and  to  render  the  original  articles  operative  as  be- 
tv.-oeu  them.— ,S.  C 201 

3.  When  equity  xcill  decree  dissolution. — Although  the  defendants  may 
not  have  committed  such  acts  of  misconduct,  or  been  guilty  of 
6uch  willful  violation  of  the  term.s  of  the  contract,  as  would  au- 
thorize a  coiu't'of  Cipiity  to  decree  a  dissolution  of  the  partner- 
ship for  that  cause  ;  yet  a  dissolution  will  be  decreed,  where  it  ap- 
pears that  that  they  refuse  to  carry  out  on<;  of  the  terms  of  tho 
articles  of  iiartnership,  and  insist  that,  in  order  to  conduct  tho 
Iiartnership  business  successfully,  that  stipulation  must  bo  either 
changed  or  disregarded ;  that  they  liave  refused  to  correspond 
with  the  complaiiuints,  on  matters  connected  with  the  ])artner- 
ship  business  ;  that  the  state  of  feeling  between  the  parties  justi- 
fies the  apprehension,  that  th.:j(iint  business  can  be  no  longer 
jn-osecuted  to  tho  mutual  advantage  of  all  the  partr.ers ;  that 
there  is  no  partnership  properly  which  might  be  sacrillcud  by  a 
sale,  and  that  a  dissolution  would  not  probably  inllict  any  mate- 
rial injury  on  either  party. — S.  C 201 

4.  Same;  jurisdiction  not  affected  by  s1i»nJafion  prov-iding  for  reference 
to  arbitration. — A  stipulation  in  articles  ot  partnership,  providing 
for  a  submission  to  arbitration  ofallnuitters  of  controvi-rsy  which 
may  arise  among  the  partners,  does  not  take  away  th<:  jurisdic- 
tion of  e<(uity  to  decree  a  dissolut ion. — 6\  C 2()1 

5.  ^lulhonty  of  partner,  after  dissolution  if  partiiera!:ip,  to  txecuio  noUi 
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in  partnership  name. — A  promissory  note,  executed  by  one  partner 
after  tlie  dissolution  of  the  partnership,  in  the  partnership  name, 
is  not  binding  on  the  other  partners,  though  given  for  a  debt  due 
from  the  iirm  at  the  time  of  its  dhsolution.— Cunningham  v.  Bragg 
4'  Co : 43g 

PLEADING  AXD  PKACTICE. 

I.   Partiks. 

1.  Who  is  proper  party  plaintiff. — The  obligee  is  the  proper  party 
to  sue  for  the  breach  of  a  vendor's  title-bond,  (Code,  ?  2129,)  al- 
though he  bought  a  part  of  the  land  for  the  use  of  a  third  person, 
and  has  sold  the  residue.— i^e(?c7/'s  Adm'r  v.  Smith 619 

2.  Ifhen  lailee  may  sue. — A  bailee  for  reward,  having  delivered  the 
goods  on  board  his  barge  to  a  steamboat,  to  be  carried  to  their  des- 
tination, may  maintain  an  action  in  his  own  name  against  the 
owners  of  the  steamboat,  for  the  negligence  and  carelessness  of 
their  servants  in  the  transportation  of  the  goods,  whereby  plaiu- 
tilf  lust  his  reward,  and  was  compelled  to  pay  damages  to  the  own- 
ers of  the  goods.— JLfcG'i/Z  V.  Alonette 49 

3.  How  guardian  may  sue. — Under  the  provisions  of  the  Code, 
(j'J  2036,  2132,)  a  guardian  may  sue  in  his  own  name,  for  the  use 
of  his  ward,  to  recover  damages  for  the  conversion  of  the  ward's 
property. — Longhiire  v.    Tilkington 296 

4.  How  lunatic  must  defend. — "When  an  action  is  brought  against  an 
adult  person  who  is  non  comjws  mentis,  he  must  be  defended  by 
an  attorney,  to  be  appointed  by  the  court,  if  necessary  ;  and  if 
the  court  refuses  to  let  the  plaintift"  proceed  with  his  action,  "  un- 
less he  fust  have  a  guardian  ai)poiuted  by  the  probate  court,  and 
notif\-  the  guardian  of  the  pendency  of  the  suit,"  a  mandamus 
will  be  awarded  by  the  supreme  court,  at  the  instance  of  the 
plaintiff,  to  compel  the  appointment  of  an  attorney  for  the  defend- 
ant.— Ex  i^arte  Xo'rthington 496 

5.  Parties  to  summary  proceeding. — In  a  summary  proceeding  against 
a  tax-collector  and  his  sureties,  (Code,  ^  2596-97,  2C28,  2632,)  for 
his  failure  to  pay  into  the  State  treasury  the  taxes  collected  by 
him,  the  unexplained  omission  of  one  of  the  sureties  from  the  no- 
tice is  fatal  to  the  proceeding. —  Ware  v.   Greene 494 

G.  Revivor  ;  parties  to  sci.  fa. — On  the  denth  of  the  nominal  plaintiff 
in  a  judgment,  a  scire  faeias  to  revive  it  must  be  prosecuted  in  the 
name  of  his  personal  representative,  and  cannot  properly  be  issued 
in  the  name  of  the  benelicial  plaintiff  alone,  nor  in  the  name  of 
the  deceased  nominal  plaintilf. — Baker,  Fry  cj-  Co.  v.  Ingersoll 503 

II.  Dkclakatiux,  or  Co.mplaixt. 

7.  Assignment  of  general  and  special  breaches. — In  an  action  by  the 
purchaser,  against  the  vendor  of  several  slaves,  a  count  on  a  sub- 
sequent contract, — by  which  it  was  agreed,  on  account  of  the  un- 
soundness of  one  of  the  .slaves,  who  was  warranted  sound,  that 
the  vendor  should  take  back  said  slave,  and  should  pay  the  pur- 
chaser a  specified  sum  of  money,  which  sum  the  count  seeks  to 
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recover, — does  not  require  the  asstguiTient  of  a  special  breach, 
(Code,  ij  '22;<5;)  nor  is  a  special  breacli  re<(iiired  in  a  count  on  au 
alleged  rescission  of  the  original  contract,  Ity  subscciuent  agree^ 
ruent,  on  account  of  the  unsounilness  of  one  of  tin;  shives. — i^lone 
cf  Best  V.  IVatHou 2rC 

8.  Averment  of  fact,  and  of  conclusion. — An  averment  that  a  slave  is 
unsound,  is  the  statement  of  a  fact,  and  not  of  a  conclusion  from     , 
facts.— .S'.  C 27£» 

9.  Hoiv  adminifiirafor  maij  or  must  declare. — The  words  "administra- 
tor," &c.,  following  the  plaintilf's  name  in  the  margin  of  the  com- 
plaint, are,  of  themselves,  mere  deseriptio  pcn^onoi ;  but  an  aver- 
ment in  the  complaint,  that  the  money  sued  for  will,  when  col- 
lected, be  assets  of  the  decedent's  estate,  is  sufficient  to  show  that 
the  plaintiff  sues  in  his  representative  character. —  liaison  v.  Col- 
lins'  Adrn'r 537 

Also,  Freeman  v.  McL'ann 714 

10.  Same. — The  api)ellate  court  will  take  judicial  notice  of  the  fact, 
that  the  word  ^'adm'r,"  following  the  plaintiff's  name  in  the  com- 
j)laint,  is  an  abbreviation  for  the  word  administrator. — Moscleifs 
Adm'r  v.  Mastin 21^ 

11.  Distinction  hetween  counts  in  trcs2)ass  and  case. — The  forms  of  cora- 
l)laint  prescribed  in  the  Code,  ({).  554,)  "fur  assault  and  battery," 
and  "for  false  imprisonment,"  arc  both  in  trespriss. —  IVilUams  v. 
Ivcy 24'.>,  244 

12.  Same. — A  count  which  avers  that  the  defendants,  "  iualiciously 
and  without  probable  cause,  sued  out  a  warrant,  commonly  called 
a  ])eace-warrant,  against  the  plaintift',''  i8  in  case  for  a  malicious 
prosecution;  and  so  is  a  count  Avhich  avers  that  the  defendants, 
"  recklessly  and  without  pi'obable  cause,  through  their  agent  and 
servant,  caused  and  procured  a  peace-warrant  to  be  sued  out,"  &c., 
"on  which  said  warrant  plaintiff  was  arrested,  and  brought  be- 
fore the  said  justice  of  the  peace,  who,  on  hearing  the  evidence 
advanced  by  the  defendants,  discharged  plaintifi"  from  the  arrest 
under  said  warrant ;"  but  a  count  Avhicii  avers  that  the  defend- 
ants, "  recklessly,  maliciously,  and  without  probable  cause  there- 
for, caused  the  plaintitf  to  be  arrested  and  imiirisoned,  on  a 
charge  that  he  had  threatened  to  injure  and  destroy  the  lives  and 
property  of  the  defendants,  and  that  jjlaintitf  was  imprisoned  by 
defendant  for  ten  days,"  &c.,  is  in  trespass  forfaLso  imprisonment. 
Ou'sleyv.  M.^-  W.  F.  Railroad  Co 560 

III.  Dkmurker. 

13.  Specification  of  grounds  of  demurrer. — A  misjoinder  of  counts  is 
not  available  on  demurrer,  unless  specially  a.ssigned  as  a  ground 
of  demurrer,  as  required  by  the  statute  (Code,  $  2253.) — Owsley  v. 

M.  f  W.F.  Failroad  Co 560 

14.  Demurrer  to  comjjlaint  assigning  good  and  bad  breaches. — In  an  ac- 
tion on  a  penal  bond,  if  the  complaint  contains  a  single  count,  as- 
signing several  breaches,  the  insufiiciency  of  one  of  the  assign- 
ments  is  not  a  ground  of  demurrer  to  the  entire  complaint. 
Willutmson  ^- McArthur  V.  Woolf 29P 
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15.  Demun-er  to  ori'iinal  and  amcn(l:'d  c.omplainf. — Where  tlio  oriii,inal 
coiujjluint  contains  a  single  count,  and  an  amended  complaint  is 
aftemvaixls  filed,  containing  seA'eral  additional  counts,  a  recital  in 
the  judgment-entry,  that  a  demurrer  vras  sustained  "  as  to  the  first 
two  counts  in  the  complaint,"  -.vill  he  construed  to  apply  to  the 
single  count  in  the  original  complaint,  and  to  the  first  count  in 
the  amended  complaint. — Sione  4'  Best  v.  Watson 279 

IV.   PI.KAS. 

16.  Duplicity. — A  plea  which  is  double,  is  not  donuirrahle  on  that  ac- 
count.—  Wynne  \\  Whisenant 46 

17.  Special  plea  amounting  to  fjrncral  issue. — It  is  no  objection  to  a 
special  plea,  under  our  system  of  xtloading,  that  it  presents  mat- 
ter which  is  a\'ailable  under  the  general  issue,  which  is  also 
pleaded. — Hophinson  v.  SJieUoii 306 

18.  Plea  of  former  recovery. — A  i)lea  of  former  recovery  must  show 
that  the  cause  of  action  in  the  two  suits  is  the  same. — S.  C 306 

19.  What  is  yood  plea  in  lar. — That  the  plaintiff  is  one  of  the  obligors 
on  the  bond  wliich  is  the  foundation  of  the  suit,  is  proijerly  jileaded 

in  bar,  and  not  in  abatement. — Jlilchell  v.  Turner 660 

20.  Flea  o/ne  unques  administrator. — In  ;in  action  brought  by  an  ad- 
ministrator in  his  representative  character,  a  plea,  alleging  facts 
which  show  that  his  letters  of  administration  are  void,  for  Avant 
of  jurisdiction  in  the  court  by  which  they  were  issued,  is  a  good 
plea  in  bar. —  Watson  v.  Collin-'j'  ^Idm'r 5S7 

21.  riea  of  fraud. — In  an  action  on  a  note  given  for  the  purchase- 
money  of  land,  a  special  plea,  averringi  the  vendor's  misrepresen- 
tations as  to  a  material  matter,  and  consequent  injury  to  the  pur- 
chaser, but  containing  no  averment  that  such  misrei)resentation 
misled  the  purchaser,  or  constituted  an  inducement  to  the  pur- 
chase, or  Avas  relied  on  by  him,  iails  to  make  out  a  case  of  fraud. 
Kannady  v.  Lambert 57 

22.  What  (-S  available  under  general  issue. — In  an  action  on  a  note 
given  for  the  purchase-money  of  land,  a  promise  by  the  vendor  to 
cancel  and  destroy  tlio  note,  in  consideration  of  tlie  fact  that  the 
land  was  subject  to  overflow,  when  he  had  represented  that  it  was 
not,  is  available  as  a  defense  under  the  plea  of  the  gcui-ral  issue ; 
but  tho  vendor's  misreiirentations  as  to  any  material  matter, 
which  constituted  an  inducement  to  tho  purchase,  and  on  which 
the  purchaser  relied,  is  only  available  under  a  special  plea  of  set- 
olT,  by  vutuo  of  section  2210  of  the  Code. — S.  C 57 

23.  Error  uilhout  injury  in  sustaininy  demurrc)'  io  speeial plea. — The 
sustaining  of  a  demurrer  to  a  .si)ec:al  plea,  if  erroneous,  is  not 
available  to  the   defendant,  Avhen  the  record  shows  that  ho  had 

the  full  benelitoi  tiie  same  defense  under  the  general  issue. — S.  C,    57  . 

24.  Presumption  as  Io  pleading. — When  no  pleas  appear  in  tho  record, 
the  a])peliate  court  will  presume  tliat  proper  pleas  were  filed  to 
let  in  tho  evidence  which  tlie  primary  court  admitted. —  Wynne  v. 
Whisenant 46 
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See,    CcVmm^n  L.vw,  J. 

,    .  •^aJ&'J&enci:,  74. 
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liiffpARING  AT  LAW. 

1.  On  (Kvotnit,  of  lout  receipt,  ninci  found. — Section  21U7  of  (he  Code, 
jiuthpiizing  a  rclicarjiij;  iiitcr  liiuil  jiidgmont  at  law,  on  account 
of  a  lost  receipt  or  discharge  of  the  claim  sued  on,  ■which  has  since 
lieen  found,  does  not  apply  to  a  case  M-here  the  action  is  founded 
on  a  promissory  note,  and  tlic  receipt  only  shows  a  payment  of  the 
original  consideration  of  the  nolo. — Darin  r.    McCainpbcl! G09 

2.  Same,  on  nccount  of  ^mrprinc,  ucc'nUni,  mhUd-c,  or  fraud. — Where  the 
defendant  iu  an  aciion  at  law  is  required  by  the  court,  as  the  cou- 
dilion  of  a  continuance,  to  confess  a  jud;;ment  for  a  part  of  tho 
plaint  ill's  demand,  and  confesses  judf^ifient  accordingly,  he  cannot 
afterwards  obtain  a  rehearing  as  to  the  confessed  Judgment,  (Code, 

^S  2  llkS,)  on  the  ground  of  surprise,  accident,  mistalce  or  fraud. — S.  C,  609 

SCIKE  FACIAS. 

See,  Jrj>GMENT.s  AMJ  Dixia:i:.s,  10. 

SET-OFF. 

1.  Of  parinersliip  demand  af/ahist  individual  ^lehf. — A  demand  duo  from 
the  plaintiff,  to  a  partner.ship  of  which  the  defendant  is  a  nu:m- 
ber,  is  not  available  as  a  set-otf  against  a  debt  due  from  the  de- 
fendant individually  to  tiie  plaintiff;  there  being  no  averment  or 
])roof  that  such  demand  is  the  defendant's  individual  pro]ierty, 
or  that  his  partners  assented  to  his  use  of  it   as  a  set-oil'. — Erans 

r.  ,'^imx 710 

2.  Of  demands  not  wundiiKj  in  daniat/en  nierehj. — I'nder  section  2240  of 
the  Code,  a  cross  demand  for  damages,  on  account  of  a  lireaeh  of    ' 
tlie  \  fudor's  covenants  of  warranty,  and  a  deliciency  in  the  quan-    ' 
tity  of  land,  is  available  to  the  purchaser  as  a  set-otf,  in  an  action 
at    law    on    the   note   gi\en   for   the    purchase-money. — yehn-9   r. 
Preu-ill 3c9 

3.  Same. — In  an  action  on  a  note  given  for  tlie  jiurchase-money  of  a 
slave,  damages  for  a  misrepresentation  or  bieach  of  warranty  of 
soundness  constitute  a  good  set-oil",  (Code,  ^  224U:)  and  if  the 
amount  of  tho  plaintiirs  recovery  is  thereby  reduced  to  less  than 
fifty  dollars,  he  cannot  be  non-suited  under  section  2u6r). —  If'ood  >^- 
Kimhrou{/h  v.  Foicltr '. 55 

4.  Ifow  pleaded. — In  an  action  on  a  note  given  for  the  purchu.sc- 
nioney  of  land,  the  vendor's  niisre^jresentations  as  to  any  ma- 
terial matter,  -which  constituted  an  inducement  to  the  purchase, 
and  on  which  the  purcha.ser  relied,  is  only  available  under  a  sjie- 
cial  ])lea  of  set-off,  by  virtue  of  section  2240  of  tlie  Code. — Kanna- 

dy  r.  J.amherl... 57 

50  a 
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1.  Compensation  for  coiirqi'infj  convkt'i  to  pcnltcnliar]]. — lu  cor.veyiiig  a 
convict  to  tlie  peiiitt-ntiary,  it  is  ibe  diity  of  the  t-heiili' to  travel 
"  tlie  land  route  usually  traveled"  Avithiu  tlie  State  (Code,  v^  3'J3] ) ; 
and  he  has  no  authority  to  carry  him  through  other  States, 
although  "  the  land  route  usually  traveled,"  between  the  court- 
house of  the  county  and  the  penitentiary,  may  he  through  those 
States.— Grec»e  r.  McGliee ]G4 

2.  Com  missions  for  execution  of  process  regular  on  its  face,  but  issued  on 
void  judgment. — A  sheriff"  is  not  entitled,  as  against  the  defendant 
iu  execution,  to  retain  his  commissions  out  of  the  proceeds  of  the 
sale  of  property  under  an  execution  regular  on  its  face,  Init  issued 
on  a  judgment  which  is  void  on  account  of  the  incompetency  of 
the  presiding  judge ;  although  the  statute  (Code,  §  22Slj  protects 
him  in  the  execution  of  such  process. — Wilson  r.  Saieger G31 

3.  Term  of  office  judicially  liioicn. — The  supreme  court  will  take  judi- 
cial notice  of  the  time  vrhen  a  sherili''6  term  of  office  exjtired. 
Itagland  cj-  Uou-ell  v.  Wynn's  AdnVr 32 

SLANDER. 

1.  What  words  are  actionable. — Words  .'^poken  of  another,  imputing 
to  him  the  statutory  offense  of  trading  a\  ith  slaves,  (Code,  v}  3'i>':>.) 
are  not  actionable,  since  the  offense  does  not  involve  moral  turpi- 
tude, and  the  punishment  affixed  to  it  is  not  infamo;;s. — l/'uth  v. 
Dcvaughn 6*7 

SLAVES. 

\.  Uirer's  authority  to imnish  slave,  and  UabiJily  fur  ahtc^c  of  that  au- 
t]a,rity. — In  the  absence  of  f|ualifying  stipulations  in  the  contract 
of  hiring,  the  hirer  acquires  the  master's  authority  to  iulliet  re;>.- 
sonable  puni.shment  on  the  skive;  and  in  detennining  what  is  fv 
reasonable  punishment, — a  question  which  admits  of  no  certain 
and  uniform  solution,— regard  must  bo  had  to  the  nature  of  the 
offense,  and  to  the  temper  of  the  .slave  Avhilo  receiving  the  pun- 
ishment;  since  obstmacy,  refractoriness,  or  rebelliousness  on  his 
part,  ju.stifies  severer  punishment  than  would  otherwise  be  right 
and  proper.— Ti?h«aM  v.  Chadwich 317 

2.  Validity  of  contract  made  with  slave.— A  promissory  iiote,  given  to 
a  slave,  for  money  borrowed  from  him  by  a  white  man,  is  void, 
and  will  not  support  an  action.— J/wr/iH  r.  Eeed I'JS 

3  ,vamc.— Althougli  the  sale  of  any  article  to  a  slave,  without  llio 
consent  of  the  nmster,  specifying  the  article,  is  a  penal  offense 
under  the  laws  of  this  state;  yet,  if  the  contract  has  been  t;illy 
executed,  and  the  property  delivered  to  the  slave,  it  docs  not  lie 
in  the  mouth  of  a  third  person,  when  sued  by  tlio  master  for  a 
trespa.ss  to  the  property,  to  allege  the  illegality  of  the  contract. 
.Slerretrs  Ks'r  v.  Kasl,r 3r.G 

4.  Master's  right  to  money  acquired  by  slave;  validity  of  contract  for 
henefitof  slave.— W  the'  master  knowingly  permits  his  .slave  to 
acqiiiro  money,  and  to  pay  it  out  to  a  third  ])erson,  in  a  fair  bu.*i- 
ness  transaction,  he  cannot   afterwards  reclaim  it ;  but,  if  such 
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thiid  person  roccivos  and  liolds  tlio  money  for  tlio  bonofit  of  tho 
slave,  and  as  his  I)aili'e,  and  it  is  aftcnvard.s  usimI,  vitliont  tlio 
knowledge  of  the  master,  in  jmrcliasint,'  llio  slave-  for  himself 
from  the  master,  the  contraet  is  void,  and  doe.s  not  divest  the  title 
of  the  master. —  IVd/b  r.  Kdhj ;53;} 

f).  0(/"/ /o  .v/fHT.— There  is  no  statnto  "orrnlo  of  !a\v  in  this  State, 
wiiieh  prohibits  a  gift  of  old  clothes,  or  other  articles  hannless  in 
their  natnre,  to  a  slave,  without  the  knowledge  or  consent  of  his 
master;  but  the  title  and  jiossession,  on  the  delivery  of  the  arti- 
cles to  the  slave,  mnst  be  refei-r(;d  to  the  master.— 7VcrMH.7/(«  r. 
Heath 595 

C.  Validlhj  of  bequest  of  freedom  to  slarc.—ln  this  State,  a  direct  bo- 
quest  of  freedom  to  slaves  is  void,  unless  their  emancipation  i.s 
fuithorized  by  some  special  legislative  provision.;  and  where  the 
testator  is  authorized,  by  a  special  statute,  to  emancipate  hi.s 
slaves  at  his  discretion,  but  is  reriuired,  as  a  condition  precedent, 
previously  to  convey  a  certain  quantity  of  land  to  the  judge  of 
the  county  court,  iu  trust  for  their  use,  as  a  security  that  they 
shall  not  become  a  public  charge,  a  devise  of  the  land  to  the 
slaves  themselves,  in  a  will  which  is  not  snfticiently  attested  to 
pass  real  estate,  is  not  a  substantial  compliance  with  the  statute, 
and  the  beqjiest  and  devise  are  both  void. — Jaek  et  al.  r.  Doran's 
Ex'rn 2Go 

7.  I'aJiditi/  of  icatamenlanj  inint  for  enuuicipution  of  hJavf>i  at  their 
election. — A  testamentary  trust  for  the  emancipation  of  slaves,  the 
execution  of  which  is  made  to  depend  on  the  election  of  freedom 
by  the  slaves  themselves,  is  void,  because  they  have  not  the  legal 
capacity  to  make  the  election;  and  the  same  principle  applies, 
where  the  executor  is  directed  to  carry  the  slaves,  for  the  ])urj)ose 
of  emancipating  them,  "to  some  non-slaveholding  state,  or  to  the 
republic  of  Liberia,  as  the  sriid  sla\'es  may  prefer." — CreKivrl!'" 
Ex'r  v.  Walker '^2'J 

3.  Ema)ui))ation  act  of  ISGO  vot  retrnartive. — The  act  of  Fel»ruarv 
25,  ]8CU,  "  to  amend  the  law  in  relation  to  the  emancipation  of 
slaves,"  (Session  Acts  ]?59-60,  p.  2'^,)  does  not  affect  wills  which 
liad  been  admitted  to  probate  before  it.'3  passage. — Tours  v.  Jnucs' 
JJx'r CAC, 

SUMMARY  PROCEEDIXOS. 

2.  On  tax-cuUeclor'shoud;  parilcn. — In'a summary  proceeding  against 
a  tax-collector  and  his  sureties,  (Code,  vu^  •J.VJC.-'jr,  -JO-J-^,  2t;:!-,>,)  for 
his  failure  to  pay  into  the  [State  treasury  (he  taxes  collected  l)y 
him,  the  unexplained  omission  of  one  of  the  sureties  fi-om  the  no- 
tice is  fatal  to  the  proceeding. —  Jl'ar'  v.  Cyene 4'.'f 

2.  Same ;  limitation.— Tha^A-Aic  not  being  expre.sNiy  included  in  the 
act  of  1H:;2,  (Clay's  Digest,  '.V^-.K  <}  '.•*'.)  which  prescribes  six  years 
as  the  limitation  of  actions  against  tiie  snretiis  of  public  oilieers. 
that  statute  does  not  apply  to  a  summary  preeeeding  aunin>;  a 
tax-collector  and  his  sureties,  insiiiuled  in  the  namcMf  the  mnip- 
tioller  of  jmblie  accounts,  lor  the  u.>e  of  the  State. — ^^  '' I'-*-} 
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^.  Qn  hail-bond. — To  sustain  a  siiimnary  judgment  against  the  surety 
on  a  bail-bond,  (Code.  ^  2737,)  tlie  record  must  afilrmaiively  show, 
not  only  that  the  debtor  was  guilty  of  an  escape,  but  that  tiro 
escape  was  committed  "  by  passing  beyond  the  prison  bounds." 
Stewart  v.  Warficld 446 

4.  Continuance,  and  discontinuance. — A  summary  proceeding  by  notice 
and  motion  -will  be  discontinued,  unlesS'Some  action  is  had  on  the 
notice  at  the  retji^j  Jtcrm,  although  tho"3tA;j'-laAv"  prohibits  the 
rendition  of  judgmeijt.  at  that  term  ;  yet  the.  plaintiff  may  keep 
alive  his  notice,,  by  .having  it  docketed,  according  to  the  rule  of 
practice  adopted  at  this  term,  or  by  some  action  of  the  court  con- 
tinuing its  existence. — Ex  parte  A",  i'.  cj-  S.  W.  Bailroad  Co 67 J 

5.  "  Stay-law",  applies  to  summary  proceedings. — The  first  section  of  the 
act  "  ^0  regulate  judicial  proceedings,"  approved  the  8th  February, 
1861,  and- commonly  kiipw'i;  as  the  "stay-law,"  (Acts  of  Called 
Session  of  1861,  p.  3,)  vrhlch  j)Toliibits  the  rendition  of  judgment 
at  tliereturn  term  of  anj  V  suit,  writ,  summons,  complaint  or  bill," 
applies  to  a  summary  proceeding  by  notice  and  motion,  on  tlte 
part  of  an  incorporated  railroad  company,  against  a  delinquent 
stockholder  ;  although  the  charter  of  the  company  authorizes  the 
rendition  of  judgment  in  its  favor  at  tlie  return  term  of  the  no- 
tice, provided  it   has  been  served  twenty  days  ]n'evious  thereto. 

S.  C ' .  - 67  i* 

SURETIES. 

1.  Vincharijc  of  anircty  hy  new  contract  hcln-ccn  creditor  and  principal 
debtor. — A  new  conti'act  between  the  creditor  and  the  principal 
debtor,  nuide  without  the  consent  of  the  surely,  and  foiinded  upon 
valuable  consideration,  by  A\hich  the  time  of  payment  is  extejul- 
ed,  discharges  the  surety,  although  JU)  other  day  of  payment  is 
fixed. — Cox  V.  M.  .I:  G.  Bailroad  Co 3'2(  ■' 

2.  Same;  unary. — An  agreeuHnit  by  the  principal  debtor  to  pay 
usurious  interest  in  future,  in  consideration  of  the  creditor's  prom- 
ise to  extend  the  day  of  p^jyment,  being  Aoid,  does  not  discharge 
tlio  surety;  Avhether  the  actual  payment  of  usurious  interest  by 
the  principal,  would  discharge  the  surety,  r/i/w/y  ;' — S.  (' HiO 

3.  Actional  Ian-  between  co-.'<urelieH  on  official  bond. — One  of  the  surei  ies 
on  a  slieriirs  ol'licial  bond  cannot  maintain  an  action  at  law  on  the 
bond,  agaiiivt  the  other  sureties,  lor  their  principal's  default. 
Mitchell  r.  Turner , 6i6i' 

4.  Action  for  conlribniion  ;  liiiiilalion  of. — The  staruie  of  limitaf  ions 
do<'s  not  begin  to  run  b(.'r\re(-n  co-.surettes,  until  out!  of  them  lias 
paid  more  than  his  sliiire  of  th<."  (■oniinon  debt  ;  lience,  it  is  no  (h>- 
f'ense  to  an  aeli(,)n  for  conti  ilnit  ion,  lii:ii  the  statute  of  limitations 
Jiad  barred  a  recover.N'  on  tiie  ori;iinal  debt  Iielbre  tin?  commenee- 
nient  of  liie  action,  and  thai-  the  defendant  hadiu'ver  been  sued  on 
tliat  delit.  — /Vr.s/(/,-  r.  Slalhi\>rlh 'Iti-J 

h.  So  nutirofinHoii  (il  Inc. — 1 1  a  snicty  pays  a  iudgniont  ag;iinst  him- 
self and  his  pi  ineiiial,  and  takes  an  assignment,  of  if  to  hiiiisell', 
the  .iudgm(;nt  is  e\l  ingnished,  and  lie  cannot,  at  la'A,  be  subro- 
gated to  the  ri.ulits  of  ihr  |)l;iint iff  as  against  a  co-surety  —.V.  '"...   4ll'> 


TKESPASS. 

1.  Action  lies  for  IciUinfj  (h>:i. — Trespass  lies,  in  favor  oi"  tlif  owner, 
for  killing  a  doir,  wLicli  was  at  liio  time  in  tlit;  possession  of  :i 
third  person  under  a  loan.— JJ'Ai/.-  r.  BranUrif i:',(i 

2.  Lies  against  corporation. — An  aetion  of  trespa.-s  ior  false  iniinison- 
ment  lies  ae;ainst  a  corjioration.— Ofr^/e//  r.  M.  ,)•  IV.  /'.  Jlailrond  Co.  :a'>') 

3.  Jl'hat  conslitiifcs  trcspasH  to  rcaltij. — Where  a  house  is  ereeted 
p^tly  on  the  lands  of  tlie  jilaintitV,  and  jjartly  on  tlnj  adjoinin'^ 
lands  of  the  defendant ;  hnt  it  is  not  shown  to  have  l)een  so 
erected  by  agreement  Avilli  the  plaintitf,  under  circunistaiiees 
Avhich  would  justify  its  removal  as  a  mere  clnittel,— the  mere  faet 
that  the  greater  part  of  it  is  on  the  defendant's  hinds,  gives  him 
no  right  to  enter  on  the  plaintiff's  lauds,  or  to  remove  tlie  liouso 
thei'efrom. — BoUing  v.  IV hilllc ;>»> 

4.  Distinction  ieticeen  counts  in  trespass  and  case. — The  forms  of  ef)m- 
plaint  prescribed  in  the  Code,  (p.  554.)  "for  assault  and  battery," 
and  "for  false  i]n})risonment,"  are  both  in  trespass. —  ll'illiants  r. 
Ivc;/ :>A2,  ■2\i 

5.  i.Srtffl'?.— A  count  which  avers  Ih.at  the  defendants,  "maliciously 
and  without  pruliable  cause,  sin-dout  a  \\  arrant,  common'y  called 
a  peace-warrant,  agahi.st  the  plaintilf,''  is  in  case  i"or  a  malicious 
pro.secution ;  aiid  so  is  a  count  which  avers  that  the  defendants, 
"recklessly  and  witiiout  probable  cause,  through  tLeir  agent  and 
servant,  caused  and  procured  a  peace-warrant  to  be  sued  out," 
&c.,  "on  which  said  warrant  plaintilf  was  arrested,  and  brought 
before  the  said  justice  of  the  peace,  who,  on  hearing  the  evidence 
advanced  by  the  defendants,  discharged  j)laintiff  from  the  arrest 
under  said  Avarrant ;"  but  a  count  which  avers  that  the  dtdend- 
auts,  "  r(?ckless]y,  malicicni.sly,  and  witiiout  jnobable  cause  there- 
for, caused  the  jjlaintilf  to  be  arrested  and  imi)risoned,  on  a  charge 
that  he  had  threatened  to  injure  ar.d  destroy  the  lives  and  prop- 
erty of  the  defendants,  and  that  jilaintiff  ^\'as  imiuisoned  by  de- 
fendants for  ten  days,"  iMc,  is  in  trespass  for  false  imprisonment. 
Oicslcii  r.  M.  .^-  ir.  r.  railroad  Co 5G0 

G.  Evidence  of  arrest  and  iinj)ri>«inment. — In  tresjiass  for  an  ;issault 
and  battery,  and  for  false  im])risoiiment,  evidence  of  an  arrest  arid 
imprisonment  w-ithout  legal  process,  or  under  legal  process  which 
is  void  <m  its  face,  is  relevant  and  ailniissible  ;  secii'i,  as  to  evi- 
denc(^  of  an  arrest  and  imprisonment  under  jirocess  \\hie!i  is  not 
void  on  its  face. —  If'iUianix  r.  J  re;/ 244 

7.  IJvidcnce  in  mitifiation  of  damiujis. — On  the  e.vecution  of  a  writ  of 
inquiry,  after  judgment  by  default,  in  tres;iass  for  taking  per.soTial 
pro])erty,  the  fact  that  the  ])roperty  was,  at  and  before  tlie  levy  of 
the  execution  which  ccmstifufed  the  trespass  eonijilained  of,  in 
the  po.ssession  of  the  difendaut  in  execution,  is  competent  evi- 
dence for  the  defendant,  in  mitigati.m  of  damages,  as  tending  to 
show  that  he  acted  in  good  faith  in  having  the  levy  nuuh'.— .S,'<  ;•- 
rett's  E.cecntor  r.  Ka^tcr '•''' 

8.  Same.— On  the  execulion  of  a  v.rit  of  imiuiry,  alter  jmlg- 
nient  by  default,  in  tropass  for  taking  persomd  ])roperly.  the 
defendant  is  estopped  from  showing,  even  in  mitigation  of  dam- 
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TRESPA  SS— coxTJXUED. 
iiffos,  tliat  the  plaiutill'  lintl  not  sucli  a  title  as  would  antliorize  a 
recoTcry;  yet  lie  may  show  in  mitigation,  that  tlie  i»laintiff  was 
not  tlie  owner  oi"  the  property,  as  that  fact  is  not  necessarily  in- 
consistent with  the  iilaintilTs  right  to  recover. — Stcrrdt's  Es'r  c. 
Kasfcr 3uo 

9.  Vhididivc  damages. — In  trespass  qnarc  claiisum  fvcylt,  a  charg<j 
to  the  jnry,  asserting  tliat  they  can  not  give  vindictive  damages, 
"  unless  they  helieve,  from  the  evidence,  that  the  defendants  ma- 
liciously entered  upon  the  plaintiif's  lands,  in  a  rude,  aggravating, 
or  insulting  manner,"  is  erroneous,  hecause  it  improperly  restricts 
the  standard  of  liability. — Deva ucjhn  v,  U^a th 595 

TEOVER. 

See  Hut^iiAXD  axd  "SVifk,  8. 

TRUSTS. 

L  Contract  between  trustee  aud  cestui  que  trust. — To  suTijcct  a  mar- 
lied  woman's  separate  estate,  created  hy  deed  or  will,  to  the  pay- 
ment of  a  debt  contracted  by  her  Avitli  her  trustee,  or  Avith  a 
partnership  of  which  he  is  a  member,  it  is  not  enough  f  u'  the 
complainant  to  aver  and  prove  that  "the  articles  were  furnished 
by  her  express  desire,  under  the  faith  and  credit  of  her  separate 
estate,  and  were  suitable  and  proper  to  her  condition  in  life"' :  he 
iiuist  repel  the  imputation  of  bad  faith,  which  the  law  casts  upon 
hira,  by  showing  that  the  prices  charged  were  reasonal)le,  ar.d 
that  he  made  no  jirofit  by  the  transaction. — Cleveland  r.  I'oUard,  550 

2.  Admmions  of  cestui  que  trust  adniivsihle  against  trustee. — In  an 
action  brought  by  the  trustee  of  a  married  Avoman,  suing  for  her 
use,  her  admissions  are  competent  ca  idcnce  against  him. — McLe- 
inore  v.  Xnclcolh G62 

3.  I'oluntarij  executory  trust  not  enforced. — A  court  of  equity  will  not 
enforce,  against  the  grantor  or  his  pj^'rsoual  reiiresentative,  a 
jiurely  A'oluntary  executorj-  trust  iii  favor  of  a  grand-child. — JJo- 
rnin  r.  King's  Adrn'r GOtJ 

USURY. 

See  Chaxcf.uv,  10. 
SuliKTIE.S,  'J. 

A'i:XDOR  AND  PURCHASER. 

J.  Advernr  possey<sion  hi/  jiurcli.axcr,  ur.dcr  color  of  tillr. — Where  a  pur- 
cliascr  enters  into  tlic  possi's.'^ion  of  laml  under  a.  vendor's  bond, 
condilioned  1(1  make  lille  by  a  specilied  day,  wh.ieh  must  arrive 
beibre  a  pal  t  ot  the  ])urc!iase-moncy  is  due  by  the  terms  of  the 
contract,  his  possissinu  can  not  ])e  eon'  idered  adverse  to  the  ven- 
dor, mil  iL  the  (I:;y  appni-itcd  tor  tiie  conveyance  of  the  title;  and 
wlieri!  such  Ixmd  is  cxicutcd  by  or.o  \\ht>  jjrofusses  to  act  as  the 
agent  ofseveral  Joint  owniTs,  for  one  of  whom  he  has  no  authority 
1o  act,  and  is  thus  condilinncil  for  tlie  con\  eyauce  of  title  by  tliem, 
llie  ciiaracter  of  the  imi (■lias<;i 's  ]iossetfsion  is  the  same  as  to  all 
1  be  owners. —  (Inuond  v.  .'\fiirtin 5',)-' 
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VENDOR  AND  PURCIIASi:!?— contixuki). 

2.  Acllon  on  tillc-hond  ;  Umilntlon. — riidor  tlto  law  rxistin<;  Lcforo  tlic 
iuluptioii  of  tliQ  Coilc,  (Clay's  Di;^€st,  '.V27,  *\  6\,)  tlicrc  was  no  sta- 
tute of  liiiiitiitions  applicable  to  an  action  for  a  breach  of  a  ven- 
tloi's  title-bond.— /;«/(■//'«  J(?;/('j- r.  Siiiith G19 

3.  ,'^iimv;  declarations  of  rrndur  and  hii  (ulnitniiitrator,  uliowin'j  rifntnl 
and  inahilitij  to  make  title. — In  an  action  on  a  title-bond,  against 
the  personal  representative  of  the  vendor,  the  declarations  of  the 
vendor  iu  his  life-time,  and  of  the  defendant  afti^r  his  quulilica- 
tion  as  administrator,  showing  a  refasal  and  inability  on  the  part 

of  each  to  make  title,  are  competent  evidence  for  the  ijlaintilV.  G19 
•1.  Same;  tender  of  deed,  and  eviction. — Where  the  vendor  has  no  title, 
and,  for  that  reason,  refuses  to  make,  a  title  when  re<inesled,  the 
tender  of  a  deed  by  the  purchaser,  to  be  executed,  is  not  necessary 
to  perfect  his  right  of  action  ou  the  title-bond ;  and  an  actual 
eviction  of  the  purchaser  is  not  necessary,  since  his  right  of  ac- 
tion accrues  as  soon  as  the  bond  is  broken  by  a  failure  to  convey.  019 
5.  Measure  of  damaijes  to  pureliaser  on  occonnt  of  vendor's  ndsreprey.enla- 
tions  as  to  qnaniitij  of  land. — In  ascertaining  the  dam;iges  which 
the  purchaser  is  entitled  to  recover,  ou  account  of  his  vendor's 
i;iisrepre.-jentations  as  to  the  quantity  or  quality  of  the  land,  the 
stipulated  price  is  not  conclusive  evidence  of  ^  ulue  :  where  the 
niisrepre.sentatiou  is  as  to  the  number  of  acres  in  a  particular 
parcel  of  the  tract,  the  proper  mode  of  coniinitijig  the  damages  is, 
to  multiply  the  average  value  (not  of  the  entire  tract,  but)  of  the 
particular  parcel  per  acre,  bj*  the  ditlercnce  between  the  number 
of  acres  which  it  actually  contained  and  the  number  which  it  Avas 

represented  to  contain. — Thompson  r.  Bell 43S 

G.  .Ibafement  of  pureliasc-hioney ;  computation  of  interat. — In  making 
au  aliatement  of  the  purchase-money,  where  the  s(-'veral  iiotes  fall 
due  at  dili'erent  times,  and  do  not  bear  interest  until  alter  matu- 
rity, it  is  a  prosier  method  of  computing  interest,  to  divide  the 
amount  of  the  damages  by  the  number  of  notes,  and  tt)  allov  \a- 
terest  on  each  stim  from  the  time  the  notes  respectively  fall  due  ; 
but,  where  the  several  notes,  though  falling  due  at  different  time?, 
all  bear  interest  from  a  given  day  before  maturity,  the  interest  ou 
the  danuiges  should  be  computed  from  that  day,  and  not  from  the 

maturity  of  the  last  note. —  JVri'jIt  r.  Jl'ri'/ht 4"J0 

7.  Vendors  lien  extends  not  to  cxehan(i>d  lands. — A  vendor's  lien  for  the 
unpaid  purchase-money  of  land  cannot  be  enforced  against  other 
lands,  obtained  by  the  purchaser  in  exchange  for  those  sold  by  the 
vendor. — Bishop  v.  Sncll O*'' 

W^ILLS. 

4.  General  rules  of  construction, — In  the  construction  of  wills,  all  the 
I>arts  arc  to  be  construed  in  relation  to  each  other,  so  as  to  form, 
if  po.ssible,  one  consi.steut  whole  ;  and  though  tho  former  of  two 
incon.si.stcnt  clauses  must  yield  to  the  latter,  yet  this  rnU;  is  only 
applicable  after  the  failure  of  eveiy  attempt  to  g>ve  f>  both  such 
a  construction  as  will  render  them  ei|ually  elfectiM. -•/''(/»«(  and 

Wife  r.   Ji'allhall 37 

See,  also,  Lixi.vcv   anp  T)evise. 
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WITNESS. 

3.  Compclcncy  of  corporator  as  witness  for  corporation. — The  society  of 
frce-mnsons  bein;^  a  purely  cluiritablo  corporation,  a  meiiibcr  of 
the  society  cannot  bo  said  to  have  the  sinalh'st  pecuniary  interest 
in  the  event  of  a  suit  to  -v^-hich  the  society  is  a  party;  conse- 
quently, he  is  a  coiupeteut  ^Yitness  for  the  society. — Ihtrdine  v. 
Grand  Lodge  of  Alabama 47S 

2.  Competency  of  distributee  as  witness  for  estate. — On  the  deatli  of  a 
married  "woman,  peuding  an  action  brought  by  her  trustee  for  lier 
use,  a  distributee  of  her  estate  is  not  a  competent  Avitness  for  the 
plaintiff. — McLemore  v.  Xuclcolls CG2 

3.  Competencij  of  transferror  as  u-ilne-ss  for  iransferrcc.—A  distribu- 
tee of  an  estate,  who  is  shown  to  have  released  to  the  other  dis- 
tributees his  interest  in  the  subject-nuxtter  of  a  suit  brought  by 
the  administrator  in  his  representative  character,  is  not  incompe- 
tent as  a  witness  for  the  plaintili"  under  section  2290  of  the  Code. 
Coate  V.  Cottle's  Adm'r 695 

4.  Competency  of  distributee  as  witness  for  administrator. — Ihit  such 
distributee,  notwithstanding  such  release,  is  uot  a  competent  wit- 
ness for  the  administrator,  on  tlie  ground  of  interest,  altliough  he 
might  bo  rendered  competent  by  a  rele;;se  of  his  entire  interest 

in  the  estate.— ,S'.  C G95 

5.  Coinpvlency  of  witness  as  affected  by  interest. — An  oliVigor  in  a  bond 
giveu  under  section  1691  of  the  Code,  when  administration  i.i 
committed  to  the  general  administrator,  the  sheriff,  or  tlie  coro- 
ner, conditioned  for  the  payment  of  the  fees  and  allowances  made 
by  the  court  on  such  administration,  "  if  the  property  of  the  es- 
tate is  insuflicient  therefor,"  is  uot,  under  section  2302  of  the  Code, 
incompetent  as  a  witness  for  such  admini.^trator,  in  an  action 
brought  by  him  in  his  representative  character. — /S.  C G05 

C.  Personal  allendance  of  witness,  and  snpjjression  (f  dej)osiHon. 
Semble,  that  the  act  "  to  compel  the  personal  attendance  ot  wit- 
nesses in  civil  cases,"  (Session  Acts  13.")7-8,  p.  31,)  does  not  apply  to 
a  witness  wlio  is  confined  in  jail  umlcr  a  judicial  sentence;  but, 
if  the  proper  afiidavithas  been  made,  and  the  attendance  of  the 
Avitness  can  be  procured,  the  deposition  ought  to  be  su))i)ressed. 
Ji'ebb  r.  JuUy - 333 

7.  Ilelease  of  surely  on  detinue  bond,  and  examination  as  u-i tn ess. —Tha 
surety  on  a  detinue  bond  nuiy  be  released,  and  examined  as  a  wit- 
ness for  his  prtneii)al,  on  the  execution  liy  the  latter  of  a  new 
bond,  with  other  good  and  snflicient  sfireties ;  but  it  is  not  ])er- 
missiblr,  to  erase  the  surety's  name  from  the  bond,  against  tlie  ob- 
jection of  the  obligee,  and  su1)stitute  the  name  of  anotlier  surety 

in  his  sttad. — -S'.  (' 333 

8.  Compefeney  of  plaintiff,  in  action  ayainst  common  carrier,  1o  prove 
contents  and  lalur  (f  lost  bayijaije. — In  an  action  against  a  railroad 
conijiany,  as  a  c(i!iimi)n  carrier,  to  recover  damages  for  tlie  loss  of 
a  passenger's  baggiige,  tbe  ])laiiititf  may  prove  tlie  e()iitt?nts  and 
value  of  his  tniniv  by  liis  own  oatli. — Douylass  v.  ^f.  4-  H'.  P.  Hail- 
road   t'o . . 63S 

'J.  Mode  of  impearhiny.—X  witness  cannot  be  cross-examined  touching 
an  irr(devaut  matter,  for  the  sole  purpose  of  impeaching  liim. 
Bi\ens  V.  Brown '122 


A     001  167  776 


